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ADVERTISEMENT 


TO  THE 


SECOND  EDITION. 


The  fitvourable  reception  of  the  First  Edition  of 
this  Work,  has  induced  me  to  endeavour  to  render 
the  present  still  more  worthy  of  the  attention  of  the 
PubKc. 

•  *  * 

In  the  Jivst  volume,  the  chapter  on  the  "  Parties  to 
Actions^''  the  heads  of  which  are  indexed  under  that 
title,  will  be  found  to  contain  information  peculiarly 
important  to  every  branch  of  the  profession;  and  the 
general  view  of  Pleading  comprised  in  the  other 
chapters,  is  as  essential  to  the  Solicitor,  as  to  Gentle- 
men more  immediately  concerned  in  preparing  the 
pleadings. 

In  the  second  volume,  a  great  number  of  additional 

Ih'ecedents  are  introduced,  particularly  of  Kotices  of 

l'  ^ctions^  Jiffidavvts  to  hold  to  BaU^  Proceedings  by  Spe- 

•  i   eial  Original^  &c.    The  great  number  of  counts  for 

^  ^  common  debts  in  assumpsit,  will  be  found  useful  in 

•   practice,  as  they  are  applicable  either  in  prsecipes  or 

;    common  declarations  in   assumpsit,   or  debt,   or  as 

i    descriptions  of  debts  in  affidavits  to  hold  to  bail,  or 
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in  pleas  and  notices  of  set-off;  and  as  the  law  relative 
to  each  declaration,  plea,  and  replication,  is  stated  in 
the  notes  to  the  more  special  precedents,  they  will 
also  be  found  generally  useful. 

In  this  edition  all  the  recent  decisions  are  incorpo- 
rated, and  those  mistakes  which  occurred  in  the  first 
have  been  corrected.  The  contents  of  the  work  will 
appear  from  a  perusal  of  the  Preface  to  the  First 
Edition,  and  from  the  indexes  to  both  volumes,  and 
the  Analytical  Table  to  the  Second  Volume. 

is^  J\^(n)eiiQ)tr,  1811. 
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PREFACE 


'  TO  THE  FIRST  EDITION. 


^  IN  submitting  this  treatise  to  the  public  it  may  not 
be  improper  to  prefix  a  short  jsrospectus  or  analyti- 
cal view  of  its  contents,  by  which  the  reader  may  be 
enabled  to  judge,  how  far  the  subject  proposed  to  be 
considered  may  be  worthy  of  his  attention. 

Upon  (he  practice  of  the  courts  of  common  law, 

there  are  already  before. the  public  several  very  able 

treatises ;   but  there  is  no  work  of  any  magnitude 

which  points  out,  the  Parties  to  Actions,  or  the  Forms 

.   of  them^  or  the  Pleadings  therein;  and  the  very  fre- 

.  quent  defeats,   in  actions  and  defences,  occasioned 

by  mistakes  in  these  points,   sufficiently  evince  the 

utility  of  a  practical  work  upon  the  subject ; ,  I  have! 

therefore  been  induced  to  submit  the  following  pages 

,  to  the  profession. 

ft 

In  the  first  chapter,  which  relates  to  The  Parties 
)  to  an  action,  I  have  endeavoured  to  point  out  who 
I  should  be  made  the  plaintiffs  and  who  the  defend- 
V  ants,  as  well  in  actions  oh  contracts  as  for  torts,  and 
;  not  only  with  reference  to  the  interest  and  liability 
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of  the  ori^nal  parties,  and  the  number  of  them,  an 
whether  standing  in  the  situation  of  agents,  joint-tci 
nants,  tenants  in  common,  or  partners,  and  Mrho  ari 
to  join  or  be  joined ;  but  also  where  there  has  beei 
an  assignment  of  interest,  or  change  of  crecfit,  oi 
survivorship  between  several,  or  death  of  all  the  con 
tracting  parties,  or  bankruptcy,  insolvency,  or  mar 
riage.  The  consequences"  of  mistakes  in  Hie  proper 
parties,  and  how  they  are  to  be  taken  advantage  of, 
and  when  they  are  aided,  are  isilso  pointed  out. 


In  the  second  chapter  are  considered  the  Form  aid 
the  Particular  Applicability  of  each  Action;  the  plead- 
ings, judgment  and  costs  therein  in  general ;  the  con- 
sequences of  mistake ;  the  Joinder  of  different  forrm 
and  of  different  rights  of  action;  the  consequences 
of  Misjoinder;  and  the  Election  of  the  best  remedy 
where  the  plaintiff  has  the  choice  of  several.  In  con- 
sidering each  personal  action,  viz.  assumpsit,  debt 
covenant,  detinue^  case,  trover,  replevin,  ti'cspass  and 
ejectment,  I  have  endeavoured  to  confine  my  obser- 
vations  to  the  cases,  where  the  action  is  sustainable, 
or  when  it  is  preferable  to  another  remedy,  vnthout 
inquiring  into  the  nature  of  rights,  or  of  injuries 
which  would  have  been  foreign  to  the  object  of  this 
treatise(fl:).   I  have,  however,  in  one  instance,  thought 

(a)  In  many  ^vorks,  under  the  tiUe  of  a  particular  action  vit 
find  the  nature  of  rights  considered;  as  for  instance  under  the 
bead  <<  Assumpsit,"  after  stating  that  it  lies  on  a  bill  of  excbangei 
we  find  the  whote  law  upon  bills  of  exchange  is  collected.    This  is 
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it  advisable  to  depart  from  this  plan,  in  order  the  bet* 
ter  to  explain  the  distinction  between  the  action  of 
trespass^  and  that  oi  trespass  on  the  case;  and  for  this 
purpose,  I  have  endeavoured  to  state  the  distinctions 
between  torts  committed  in  fact,  or  in  legal  conside- 
ration, with  and  without  force,  and  between  torts  im- 
mediate  and  consequential,  and  how  far  the  legality 
of  the  original  act,  or  the  defendant's  intention,  may 
affect  the  form  of  action,  and  the  difference  arising 
from  the  circumstance  of  the  defendant's  having  acted 
under  colour  of  process.  The  consequences  of  mis- 
take  in  the  form  of  action  are  also  stated.  » 

The  Joinder  of  different  Forms  and  of  different 

■ 

Rights  of  action,  and  the  consequences  of  mistake^ 
are  of  the  greatest  importance  to  the  success  of  a 
cause,  and  I  have  therefore  with  some  minuteness 
pointed  out  the  particular  instances  o{  joinder  which 
may  be  most  likely  to  arise  in  practice. 

In  various  cases,  the  plaintiff  has  an  Election  of 
several  different  forms  of  action  for  the  same  injury, 
and  a  judicious  choice  is  so  material,  that  it  may  fre- 
quently enalde  the  plaintiff  to  enforce  his  claim,  which 
would  be  defeated  or  delayed  by  the  adoption  of  a 
different  course ;  I  have  therefore  stated  several  lead- 
not  a  convenient  mode  of  arranging  the  subject  in  a  pleading  point 
of  vieWf  where  the  object  of  inquiry  is  merely  the  application  of 

the  form  of  action  and  not  the  right. 

« 
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ing  points,  which  may  direct  the  pleader  in  Us  eli4^e 
of  the  various  remedies. 

In  the  third  chapter,  a  few  General  RuUs  rHaiing 
ta  Pleading  are  collected,  and  pnrsiDOg  the  definitiQa 
of  pleading,  (viz.  a  statement  in  a  logical  and  legal 
firm  of  the  fads  of  which  the  courts  are  not  bouiul 
ex  officio  to  take  notice,)  I  have  first  pointed  out,  wAol 
Jiicts  are  necessary  to  be  stated,  distinguishii^  those 
fif  which  the  court  will  ex  officio  take  notice,  withoul 
their  being  shown  in  plea<Mng;  and  secondly,  the  mode 
ol  stating  those  facts,  with  reference  to  certainty,  and 
other  particulars ;  and  thirdly,  I  have  considered  the 
rtdes  of  constnuiion^  concluding  the  diapter  with  the 
division  of  the  parts^  of  pleading. 

The  purlh  chapter  relates  to  the  form  and  requip 
sites  of  the  Pnecipe^  when  the  plaintiff  proceeds  bjr 
special  ori^nal,  and  of  the  Declaration  in  personal 
actions;  and  with  respect  to  the  latter,,  are  stated^ 
first,  the  general  requisites^  and  secondly,  the  diffierertt 
parts^  and  more  particular  requisites^  whether  in  ac» 
tions  founded  on  contracts  or  for  torts.  In  assumpsit^ 
the  appropriate  special  and  common  counts  are  fully 
examined,  and  the  structure  of  declarations  in  deMj 
and  covenatd^  is  separately  and  distinctly  considered. 

Actions  in  form  ex  delicto  are  so  multifarious,  that 
I  have  thought  it  better  to  refer  the  reader  to  the  pre. 
cedents,  and  notes  in  the  second  volume,  than  to  at- 
tempt, in  the  first,  to  point  out  the  structure  of  the 


declaration,  in  each  particular  case ;  I  have  however 
considered  the  general  rtdesto  be  observed  in  fram- 
ing declarations  in  actions  for  torts,  and  which  will  be 
found  to  relate  to  the  statement  of;  1st,  the  matter 
or  thing  affected,  sdly,  the  plaintiff's  right  or  inte- 
rest, 8dl7,  the  itfjury^  and  4thly,  the  resulting  da^ 
mages. 

The  utility  <^  Several  Counts  in  the  same  dedanu 
Hon  and  the  forms  thereof,  are  also  treated  of  in  this 
diapter,  which  concludes  with  a  summary  of  the  in* 
stances,  in  which  different  defects  in  a  declaration  will 
be 


The  Claitu  of  Conusance^  statement  af  the  defend^ 
ant's  Jippearance^  and  Lkfence,  the  Demand  of  Oyer^ 
and  statement  of  a  Deed  upon  it,  and  the  different  de-* 
scriptions  of  Imparlances^  being  connected  with  plead- 
ing, are  examined  in  the  J^h  Chapter. 

In  the  remaining  chapters  are  considered  in  their 
natural  order-^^P^eo^  to  the  Jurisdiction  and  in^Ahate^ 
ment^  and  the  proceedings  thereon ;  pleas  in  Bar  to 

the  action,  and  Avowries^  and  Cognizances  in  reple* 

■ 

vin ;  Replicatwns^  and  New  Assignments^  and  pleas  in 
bar  to  avowries  and  cognizances  in  replevin ;  Refoin^ 
ders^  and  the  subsequent  Pleadings;  Issues^  Repleaders^ 
Pleas  Puis  Darrein  Continuance;  Demurrers  And  Join* 
ders  in  Demyrr^^  and  this  volume  concludes  with  a 
copious  Index  of  the  contents. 


%• 
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As  the  principal  object  of  the  first  Volume  Is  cM- 
rected  to  the  statement  of  the  General  Rules  aflfect- 
ing  pleading,  I  have  thought  it  advisable  in  a  Second 
Volume,  to  give  Precedents  of  the  Pleadings  moat 
likely  to  occur  in  practice,  with  notes.  The  contents 
of  this  Second  Volume,  will  appear  from  the  Jihaly^ 
tkal  Table  prefixed^  and  from  the  Index  at  the  end  of 
that  Volume. 

The  forms  of  Courts,  (being  the  commencements 
and  conclusions  of  declarations  in  each  court  and  in 
particular  actions,)  are  incorporated  in  the  present 
edition ;  but  as  the  precedents  of  declarations  on  Klls 
of  Exchange,  Cheques  and  Promissory  Notes,  are  prin- 
ted in  the  appendix  of  my  work  <m  Bills  of  Exchange, 
they  are  not  given  at  length  in  the  Second  Volume. 
The  counts  for  common  debts  in  all  the  cases  which 
ordinarily  occur  in  practice,  are  given  on  account  of 
their  great  utility ;  the  statement  of  the  subject  matter 
^  die  debt  in  th^se  precedents,  not  only  serving  in 
dedarations  in  assumpsit,  but  also  in  debt  on  simple 
contract,  pleas  and  notices  of  set-off,  and  in  affidavits 
to  hold  to  baiL 

In  stating  different  titles  to  real  property,  and  the 
conveyances  and  other  means  by  which  such  titles  have 
been  acquired,  the  pleader  frequently  has  very  consi- 
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derdde  difficultf ;  1  have  therefore  given  frgreat  variety 
of  precedents  under  this  head.  With  respect  to  qther 
qiecial  coun^  and  to  pleas,  replications,  rejoinders,  ^c. 
i  have  endeavoured  to  ^ve  one  or  more  of  the  most 
usual  precedents  under  each  head,  and  have  in  gene* 
ral,  in  the  notes,  referred  to  the  precedents  which  may 
be  found  in  print  It  was  impracticable  to  give  a  pre* 
cedent  for  every  case  which  might  occur,  but  those  , 
contained  in  this  volume  may  be  readily  applied  to  the 
particular  circumstances  of  each  case,  or  at  least  njay 
assist  in  the  structure  of  other  pleadings ;  and  though 
the  student  may  derive  some  assistance  from  this  col- 
lection, yet  he  must  not  thereby  be  induced  to  refrain 
from  taking,  or  at  least  analysing  other  pleadings,  ac- 
cording to  the  course  which  his  own  juc^ment  or  that 
of  a  friend,  more  experienced,  may  suggest. 


The  utility  of  a  work  of  this  description  must  de- 
pend on  the  mode  in  which  the  subject  is  arranged, 
the  correctness  of  the  positions  supported  by  legal  de- 
dsions,  the  selection  of  the  best  authorities,  ^nd  the 
fiiciiity  of  access,  by  means  of  a  full  and  accurate  in- 
dex. To  these  points  therefor?  1  have  endeavoured 
to  pay  attention,  and  besides  the  reports  which  I  have 
consulted,  the  reader  is  frequently  referred  to  the  Di- 
gests  and  Elementary  writers.  .  Indeed  it  was  imprac- 
ticable to  write  on  a  subject  upon  which  the  authors  al- 
luded  to  had  touched,  without  occasionally  finding 


1^1 


9ome  parts  pre^oecnpied,  and  the  matter  m  tkAf 
ted  of  as  to  leave  it  open  to  me,  to  do  Mttle  more  than 
enlarge  upon,  and  arrange  such  parts  of  the  suhfect 
according  to  my  own  plan.  When  this  has  occurred 
I  have  considered  that  it  would  be  the  most  candid 

■ 

mode  of  acknowledgmg  the  assistance  I  have  derived 
from  these  works,  and  at  the  same  time  most  usefid 
to  the  profession,  if  in  the  notes  I  referred  to  those  au* 
tfaors  in  addition  to  the  reported  decisions,  sanctioning 
my  own  view  of  the  subject  by  the  weight  of  their  au-* 
thority. 

The  kindness  of  my  friends  has  so  engi^ed  me  in 
professiiMial  avocations,  that  I  have  with  difficulty  pre- 
pared this  work  for  publication,  and  the  various  inter* 
ruptions  which  I  have  experienced,  must,  I  fear,  have 
occasioned  some  inaccuracies,  for  which,  however,  I 
hope  the  candour  of  the  reader  will  make  allowance* 

Ttmplen  7th  Mvember, 
A.  JD.  1808. 
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♦CHAPTER  I.  C  •»  J 


OV  THX  PABTIBB  TO  AX  ACTIOIT. 

THERE  are  no  rules  connected  with  the  science  of  pleading  so  im* 
portant  as  those  which  relate  to  the  persons  who  are  to  be  the  parties 
to  the  action ;  for  if  there  be  any  mistake  in  this  respect,  the  plaintiff 
is,  in  general,  compellable  to  abandon  his  suit  and' to  proceed  de  ncvot 
after  having  incurred  great  expense :  when^  with  respect  to  most  other 
objections,  thej  do  not  thus  affect  the  proceeding  ab  imito^  and  occa- 
sion comparatively  but  small  expense.  The  general  rule  is,  that  the 
action  shoqid  be  brought  in  the  name  of  the  party  whose  legal  right 
has  been  affected,  against  the  party  who  committed  the  injury(a),  or  by 
or  against  their  fier%onal  representatives;  and  ^therefore  a  correct f  *%  1 
knowledge  of  legal  rights,  and  of  vrongM  remediable  at  /av,  will,  in 
general,  direct  by  and  against  whom  the  action  should  be  brought.  But 
as  in  the  applicttiion  of  this  rule,  difficulties  frequently  occur,  and  as 
there  are  many  particular  rules  relating  to  the  joinder  of  persons  in 
actions,  and  to  the  mode  in  which,  and  the  time  when,  a  mistake  of  par- 
ties should  be  objected  to  or  be  rectified,  it  is  advisable  before  we  con- 
sider the  form  of  the  action,  and  the  pleadings  therein)  to  take  a  concise 
Tiew  of  these  rules,  which  I  shall  consider  under  two  general  heads. 
Fimtj  when  the  action  is  in  fbrm^  ex  contractu^  and  Mecondty^  when  it 

(a)  Dawes  v.  Peck,  8  T.  R.  2Z% — Anderson  v.  Martindale,  1  Bast»  501. 


(1)  The  following  note  was  inserted,  at  this  place,  by  Mr.  Chitty,  in  the  former 
edition  of  his  work:  "  A  plaintiff  frequently  baa  an  election  to  proceed  even  for 
a  breach  of  an  express  contract,  either  in  auwnpnt  or  in  case :  and  where  the 
latter  form  of  action  is  adopted,  many  of  the  rules  as  to  the  parties  to  the  action^ 
do  not  apply.  See  Goveff  ir.  Badnidje,  3  Ea»t,  70.  Buddie  v*  ffiU$9n,  6  T.  R-  373. 
Samuel  v.  JwHn,  in  error*  6  £af#i  3^,  335s  and  therefore  I  have  eonsl#ied  the 
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is  in  foirm  t^  deUctos  and  under  each  of  these  heads  I  shall  state,^>6r*«ii 
who  are  to  be  the  plaintiffs,  and,  •eamdly^  who  are  to  be  the  defend 
ants. 

I.  IN  Acnoxs  m  form  ex  contractu. 

The  rules  which  direct  who  are  to  be  the  parties  to  an  action  in  Ibi7& 
ex  contractu^  whether  as  plaintiffs  or  defendants,  are  to  be  considered^ 
Jlraty  as  between  the  original  parties  to  the  contract,  and  •econdly^  where 
there  has  been  a  change  of  parties,  interest,  or  liability.  And  under  the 
Jir8t  head,  with  reference  to  the  interest  or  lijbilitj  of  the  parties»  as 
whether  legally,  or  only  beneficially  interested*  or  acting  merely  as 
agents,  or  standing  in  the  situation  of  joint-tenants,  tenants  in  commoAy 
partners,  &c.  and  in  the  case  of  seTcral  contracting  parties,  who  must 
or  may  join,  or  be  joined ;  and  under  the  •econd  head,  where  there  has 
been  an  assignment  of  interest  or  change  of  credit— survivorship  be* 
I   •S  1   tween  several — •death— bankruptcy— insolvency— or  marriage.     We 
will  conuder  the^e  rules,  ^r«/,  as  they  relate  to  the  fiiaintiffk  in  an 
action. 


t  In  general  the  action  on  a  contract,  whether  express  or  implied,  or 

pLAiHTim.  whether  by  parol  or  under  seal,  or  of  record,  must  be  brought  in  the 
tween  the  ^^^^  of  the  party  in  whom  the  legal  intere»t^  in  such  contract,  is  vest- 
original  par-ed(6)«  Thus  the  action  against  a  carrier  for  the  loss  of  goods,  must  ia 
ties,andwUh|^^Q^i^l  ^  brought  in  the  name  of  the  consignee,  snd  not  of  the  con- 

the  interett  •ignor(c),  the  law  implying  the  contract  by  the  carrier  to  have  been 
^y^pi*^>i^-made  with  the  consignee,  in  whom  the  property  in  the  goods  was 
eontxacl.      Tested  by  the  delivery  to  the  carrier.'    And  though  a  covenant  with 

(6)  Anderson  v-  Mftrtindale*  1  East,  meson,  5  T.  R.  602,  3- 
497.—Dawes  v.  Peck,  8  T.  R.  332  —1        (c)  Dawes  t>.  Peck,  8  T.  R.  330.-2 

Saund.  153.  note  1 — ^Thimble thorp  v  Saund.  47,  k — Bui.  N.  P  36.--Godfrey 

Hardesty,  7  Mod.  116.^2  Saunders  on  v.  F  •rzo,  3  P.  Wms.   186.— Dutton  o. 

17.  and  T.  222 — Doe  d.  Hodsden  v.  Sta-  ^olomonson,  3  B.  &  P.  584.— Brown  and 

pie,  2  T.  R.  696.— 'Bauerman  v.  Radi-  others  v,  Hodgson,  2  Campb.  36. 
nius,  7  T.  R.  664.-^ut  see  Smith  v.  Ja« 


following  rules,  in  their  relation  to  the  form  of  the  action,  rather  than  to  tbe 
subject  matter  of  it.**  In  a  note  to  the  second  \merican  edition,  Mr  Dxy  ob* 
serves,  that,  "  The  decision  in  G«veti  v.  Radnidget  has  been  overruled  b)  two 
subeequent  cases  in  the  Common  Piea*,  Powell  v.  Lay  twit  2  JVew  Jiep.  365,  and 
Max  y  M9bert$  ei  al  2  JWw  Bep'  454,  and  by  a  very  recent  c^ise  in  the  Ain^t 
Mench,  fVeall  v.  Kingt  et  al  12  Eattt  452.  In  Connecticut,  declarations  in  tort« 
Stating  the  injury  to  have  been  effected  by  means  of  a  contrkct,  have  been  siis- 
tained*  Stogell  v.  We%UoU%  2  Deaf,  418.  Bulkley  v.  Storer,  2  Day,  531.!'  Vide 
2  E9p  Dig,  129.  Post.  33.  n.  5. 75. 
(2)  Vide  Patter  v.  Lanmng,  1  Johnt-  Mep.  215.    Bat  where  the  bill  of  lading 
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^evend  penoitt  be  joint  and  several  in  the  cerins  of  it,  jet  If  the  legel         r 

interest  and  cautte  of  action  be  joint*  the  action  muat  be  brouf^ht  by  att  ^*"***"*' 

the  covenantees:  and  on  the  other  handy  if  the  interest  and  cause  of 

aetion  be  several,  the  action  may  be  brou^^ht  by  one  only,  though  the 

covenant  be  in  the  tenn^  of  it  only  joint(^}.    And  as  a  covenant  to  and 

with  A,  his  executors,  administrators,  and  assigns,  and  to  and  with  B 

and  her  assigns,  to  pay  an  annuity  to  A,  bis  executors,  Sec.  during  B's 

lifef  is  a  joint  covenant  to  A  and  B,  in  which  *they  have  a  joint  legal  L  *^  J 

interest,  although  the  ben^  be  for  A  only ;  therefore  on  the  death  of 

iky  the  right  of  action  survives  to  B,  and  A^s  administrator  cannot  sue 

on  the  covenant,  l>ecauie  the  action  follows  the  nature  of  the  legal  in« 

terest(«). 

When  a  bond  is  made  to  A  to  fwy  him  or  a  third  person  a  sum  of 
money  for  the  benefit  of  the  latter,  the  action  must  be  brought  in  the 
name  of  A,^  and  the  third  person  cannot  even  release  the  demand(/). 
And  when  a  deed  is  made  inter  ftarte»^  (i.  e.  between  A  of  the  first  part 
and  B  of  the  second  part,)  C,  a  stranger,  cannot  sue  on  a  covenant 
therein  though  made  for  his  benefit(^).«  But  when  the  deed  is  not 
inter  fiartee^  he  may  sue  whether  it  be  indented  or  not(A).  And  upoii 
a  single  bond  or  deed  poll*  reciting  that  the  obligor  had  received  of  A 
40/.,  for  the  use  of  C  and  D.  equally  to  be  divided,  to  be  repaid  at  suck 
a  time  as  should  be  thought  best  for  the  profit  of  C  and  D,  it  was  de* 
cided  that  C  and  D  might  maintain  separate  actions  for  their  respective 
moietie8(<).  And  when  a  contract  not  under  seal,  is  made  with  A  to 
pay  B  a  sum  of  moneyi  B  may  sustain  an  action^  in  his  own  name(A:)  : 

(<0  1  Saund-  153,  &  n.  1.  (t)  Shaw  v,  Sherwood,  Cro.  El.  729. 

(e)  Anderson  ▼.  Martindale,  1  East,  {k)  3  B.  &  P.  149.  n.  a.— Marching- 

497.  RolU  V.  Yate,  Telv-  177.  ton  v.  Vernon,  cited  1  B.  &  P.  101.  n.  c. 

(/)  Offly  V.  Warde,  1  Lev.  335.-2  B.  N.  P.  103,  4.— Dutton  et  ux.  v.  Poolep 

Inst.  673— Gilby  o.  Copley,  3  Lav.  139.  2  Lev.  210.— S.  C.  1  Veatr.  318.— S.  C. 

3  B.  &  P.  149«  n.  a — 6  Vin.  Ab.  tit.  Sir  T.  Raym.  302.— Sir  T.  Jones,  lOSr 

Govenant,374. — Scholeyetal  e.Mearns,  S.  C— Martyn  v.  Hind,  Cowp.  437.—- 

7 Bast*  146. — Com. Dig.  tit.  Covenant,  A  Cramlington  v.  Evans  et  at.  2  V^ntr.  3Kt. 

{g)  Gilby  V.  Copley,  3  Lev.  139—^  Israel  v-  DouglaSi  et  al.  1  U.  B.  239-^ 

B-  fc  P.  149.  n.  a.— Salter  v.  Kidgley,  Surtees  et  al.  v.  Hubbard,  4  Esp.  B. 

Carth-  76.-2  Mod.  Ca.   116.— 2  Inst.  204.— ace.  1  Vin.  Ab.  333.  to  337.— cited 

673.— Co.  Lit.  231,  a.  in  3  B.  &  P.  149.— Crow  v   Rogers,  1 

(A)  Id.  ibid.  Com.  Dig.  tit  Covenant!  Stra.  592. — Bourne  v.  Mason  et  al ,  X 

A- 1.— &  Cooker  v.  Child,  2  Lev.  74.—  Ventr.  6.^1  Powel  on  Cont.  353.— B. 

Greene  o.  Home,  1  Salk.  197.  N.  P.  134.  ctnt. 


stated,  that  the  goods  were  shipped  by  the  plaintiffs,  and  that  the  freight  was 
paid  by  them,  it  was  held,  that  there  was  such  a  privity  of  contract,  as  would 
sastain  an  action  by  the  consignor,  against  the  owner  of  the  ship.  Jate^  and 
9ther$  V.  JTnoor,  3  Campb.  320.  Et  vide  Mlntf/re  ▼•  Buramet  1  John$*  Rep.  221. 
latdlvw  v*  Sovne,  1  JohnM,  Rep*  1. 

(3)  Vide  Sanfird  ▼•  Sanford,  2  Day,  559. 

(4)  Vide  Hombeck  v.   fTeHbrook,  9  Johrn.  Rep,  73*    ^mbeck  r.  Slej^ht,  12 
Jihni.  Rep,  199- 

(5)  Ace  Felten  ▼.  IHekitmnf  10  •Most*  Rep,  287*  290.   Sckermerhem  f  •  Vander^ 
htgden^  I  John$*  Rep.  139. 


or  TBS  VABTIBg  TO  AV  ACTIOB 

t. but  if  the  iwmBiie  had  been  to  *^f  A  for  the  uie  ef  B»  A  ii  a  tnmtoef 

r^lsT  *^^  ^  havieg  bo  legal  interest!  cannot  stte(/). 

In  general  a  mere  tfrvani  or  ofentf  with  whom  a  contract  is  made 

on  behalf  of  another,  cannot  support  an  action  thereon  (m) ;«  and  there* 

ibre  where  A  agreed  in  writing  to  pay  the  rent  of  certain  tolls,  which 

he  had  hired,  to  the  treasurer  of  certain  commissionerst  it  was  riecldetf 

•  that  no  action  for  the  rent  could  be  supported  in  the  name  of  the  tree* 

surer  (n).    But  when  an  agent  has  any  beneficial  interest  in  tlie  per- 

Ibnnanoe  of  the  contract  for  commission,  Ice,  as  In  the  case  of  a  factor, 

a  broker  (o),  an  auctioneer  (fi).  a  policy^broker  whose  name  is  on  the 

policy  (yy  or  the  captain  of  a  ship  for  freight,  he  may  susuln  an  ac» 

tion  in  his  own  name ;'  in  each  of  which  cases,  however,  the  principal 

or  owner  might  sue  (r).> 

Sdly,  With        When  the  contract  was  made  with  Mcveral^  whether  it  were  under 

reference  to  teal,  or  by  parol,  If  their  le^ai  Merest  were  joints  they  must  all,  if  liv* 

pUintiifii  ^  ^S)  J^^  ^'^^  action  in  form  ex  contractu^  for  the  breach  of  it,  thoug^h 

aad  who 

euif  join.  (/)  Cramlington  v.  Evans  at  si.,  3    113.— Atkyns  etal.  v.  Amber^  3Bsp. 

Yentr.  310.— Evans  v,  Cranilington»  R.  493.«-WilUams  «.  MiUington»  1  H. 
Carth.  5*  OfBy  «l  WaH<e,  1  Lev.  335.—  B.  83— rGeorge  v.  Claggett  et  al.  7  T. 
Company  of  Feltmakers  v.  Davis«  1  b.  R.  359— Johnson  k.  others  v*  Hudson^ 
h  P.  9a  11  East.  180. 

(m)  Pigott  V.  Thompson,  3  B.  fc  P.        (p)   Williams  v.  MiUington,  1  H.  Bl 
Uy.—WiUiams  v.  Millington,  1  H.  B.    81. 

M— Bloss  V,   Holman,    Owen,    53.—^       (f)  Park  on  Ins.  403.— Grove  et  aL 
Moores  v-  Hopper,  3  New.  Rep.  411.  a.      «.  Dubois,  1  T.  R.  114. 

(n)  Pigott  9.  Thompson,   3  B-  8i  P.        (r)   Williams  v.  MiUington,  1  H.  B. 
14y.  81 — George  V.  CUggettetaL, 7  T.  R. 

(o)  Grove  et  ^\.  v-  Dubois,  1 T.  R.    359,  360-  n.  a. 


(6)  Vide  JHkdwijf  Cotttn  Manu/aetory  v.  Adamt  U  anetherf  10  Mau.  Step,  362. 
Moj^ert  V.  De  Btuty,  6  Johru,  JRep.  94.  Gwm  v.  Cantine^  10  Johtu.  Hep.  38y. 
JoneM  V.  Bart'9  Ea^r9.  1  Beh.  U  Mun.  470.  Gilmnre  v.  Pope^  5  Mau.  Ittp.  491. 
Bainbridge  v.  DvwnUl  6  Mm:  Rep,  353.  IRruof  v.  HolUngthetidt  1  Petm,  38a 
8o,  the  trustees  or  committee,  ibr  conduciing  the  affairs  of  an  unincorporated 
company,  cannot  maintain  an  action  in  their  own  name.  J^/mn  v.  SpUktrman^  13 
Johu.  Rep.  401. 

(7)  Vide  MelUeh  &  anether  v.  ReU,  15  Battle  Rep.  6,  7.  He  Ff^aifr  v.  Smtm- 
ssn,  1  BSs.  k,  Pull  346.  n.  b, 

(8)  An  action  in  a  promissory  note  given  to  the  agent  of  a  company,  lies  in  the 
name  of  the  agent,  and  his  styling  himself  a|;ent,  &c.  in  his  writ  and  declaration, 
was  held  to  be  merely  descriptio  persons.  Buffum  v.  Chadwick^  8  Mate.  Rep.  103. 
So,  where  A  for  his  own  account  and  risk,  carries  on  trade  in  the  name  of  B,  un 
setion  for  goods  sold,  in  the  course  of  such  trade,  is  properly  brought  ii^  the 
name  of  B.  JUeep  U  •there  v.  Cornet^  10  Johne.  Rep.  396.  But  where  goods  are 
purchased  from  a  factor,  scienter,  with  intent  by  the  purchaser,  to  set  offsgainst 
the  purchase,  a  demand  which  he  may  have  against  the  factor,  the  principal  may, 
in  such  case,  as  on  a  sale  made  immediately  by  himself,  have  a  suit  against  the 
purchaser,  at  any  time  before  payment  to  the  factor.  Brvmme  U  ethere  v.  Robitum 
U  HmteUrm,  3  Caiiu^e  Cue.  341. 

(9)  Where  money  has  been  deposited  by  an  agent,  on  the  account  of  an  un« 
knoWQ  principal,  an  action  to  fecever  back  the  deposit,  lies  hi  the  name  of  ths 
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ike  ooreiMnt  or  eontract  with  them  were  in  terms  joint  and  several  (•) :        1- 

^be  reason  assigned  is,  that  when  the  interest  is  joint,  if  several  were  to  ^^^*7^' 
be  pernutted  to  bring  actions  for  one  and  the  same  cause,  the  court 
would  be  in  doubt  for  which  of  them  to  give  judgment  (0  ;  therefore 
where  A  declared  upon  an  account  stated  with  him,  of  monies  due  to 
him  and  a  third  person,  after  verdict  judgment  was  arrested  on  the 
fpround  that  the  promise,  whether  express  or  implied,  must,  in  point 
of  law,  be  considered  as  made  to  all  the  persons  whose  debt  it  was,  and 
tberefore  they  all  ought  to  have  joined  in  the  action  (u)* 

But  when  the  Ugal  (x)  interest  and  cause  of  action  of  the  covenan* 
tees  ia  teveral^  each  may  sue  separately  for  his  particular  damage,  al- 
though the  words  of  the  covenant  are  joint  only  (9)  i^  and  in  *cas6  of  a   []  *7  3 

(«)   Eccleston  et  uz*  v-  Clipsham,  1  snd  covenant  with  them  and  each  of 
6aund/  153    h  note   1  ^-Anderson  v.  them  (or  according  to  1  Saund.  153.  n. 
Martindale»  1  East.  497»  501. — Hill  v.  1.  even  omitting  theia  words)  thai  he  is 
Tucker*  1  Taunton.  7."Towniend  b  lawful  owner  of  the  aaid  acres,  then  in 
another  o>  Neale,  3  Campb<  l&K)*    One  respect  of  the  several  interests,  the  co» 
of  such  parties  may  lawfully  use  the  venant  ^  1  is  made  several ;  but  if  he  de- 
name  of  the  other  in  the  proceedings  mise  to  them   the  acres  jmut^t  then 
without  his  consent.  Savile  v.  Boberts,  these  words  are  void ;  for  a  man  by  bis 
1  Lford  Raym.  380.  covenant  cannot,  unless  in  respect  of 
(0  Per  Lord  Kenyon  in  Anderson  v.  several  interests,  make  it  first  joint  and 
Martindale,  1  East.  501.  then  several  by  those  or  the  UIk  words. 
(«}  Thimbleihorp    v*    Hardesty,   T  In  the  case  of  written  or  other  contracts. 
Mod.  116— Rolls  V.  Tate,  Telv*  177.  an  express  covenant  or  stipulation  with 
(x)  Anderson  v,  Martindale,  1  East.  §ne  of  several  persons,  though  Jainthf 
497.— Camden  v.  Anderson,  5  T  R.  711>  interested*  may  give  him  alone  a  right 
(^)  Eccleston  etuz.  9.  Clipsbam,  1  of  action,  but  in  the  case  of  contracts 
Saund.  153.  4.  n.  1. — Anderson  v.  Mar-  raised  by  implication  of  law,  or  in  the 
tindale,  1  East.  497.— Shaw   v    Sher-  case  of  purchases  or  other  contracts 
wood,    Gro.    El.    729.— Wilkinson    v.  with  partners  in   the  usual  course  of 
Lloyd,  2  Mod.  82.    The  instance  put  in  trade,  the  action  must  necessarily,  be  in 
1  East.  501'  will  illustrate  the  distinc-  the  name  of  all  the  partnerty  who  are 
tion   between  jaha  and   several  inter-  legally  interested  in  the  performance 
ests.io     If  one  by  indenture  demise  of  the  contract.^— Graham'  et  al.  v.  Ro- 
Black  acre  to  A,  and  White  acre  to  B,  bertson,  2  T.  R.  282. 

principal.  The  Bufce  0/  JiTer/olk  v.  Worthy,  1  Campb-  337.  Fiecher  v.  TatiM,  11 
Joktu.  Rep.  23.  Tatee  v.  Feoi,  12  Johne-  Rep,  1.  So,  where  a  factor  sells  his  prin- 
cnpal's  goods,  the  prmcipal  may,  on  notice  to  the  buyer,  before  payment,  not  to 
pay  the  factor,  sue  the  buyer  in  his  own  name.  KeOy  v.  Jltiiiton,  7  JUbtt-  R^, 
324*  Railten  v.  Sodgrevn,  15  Eatfe  Rep,  6T'  A  factor  selling  goods  in  his  own 
name,  and  being  alone  known  to  the  purchaser,  may  maintain  an  action  for  the 
price  although  he  receives  no  del  credere  commission;  but  if  there  has  been  a 
comRiunication  between  the  principal  and  factor,  by  which  the  former  agrees  to 
cosiider  the  purchaser  ss  his  debtor,  and  takes  steps  for  recovering  the  debt  di- 
rectly from  him,  the  factor's  right  to  sue  is  gone.  Sadler  v.  Leigh  ^  another,  4 
Campb,  195.  An  action  to  recover  back  a  wager  in  the  event  of  a  horse  race, 
(under  the  acts  of  the  State  of  New  York  to  prevent  horse  racing  and  gaming)  is 
properly  broi'ght  by  the  person  who  made  the  bet,  although  he  acted  as  the 
sgent  or  depository  of  other  persons*  Bdywood  v.  Sheldon,  13  Johne.  Rep'  88.  Et 
vide  Vioeher  v.  Tatee,  and  Tisfe^v.  Foot,  ubi  sup.  Bell  et  d.  v.  CUloon,  1  £09,  U 
Pull  351.  (10)  Further  as  to  the  distinction  between  joint  and  several  inter- 

sits,  vide  Souiheote  r.  Moare,S  Tdunt.  87*  (11)  Vide  PhUUpo  v.  BamtUl,2 

J^y,  laa  143.  (12)  Vide  Duahm  r.  GilHef  8  Ma$$.  Rep.  462- 
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I.         joint  interest,  if  two  out  of  three  parties  kave  iieen  pM  timr  •har^s, 
"'**  the  third  may,  in  respect  of  aiicli  seTeraoeef  see  alone  fisr  faie  prop^^g^* 
tioia  (r).w 

in  the  case  of  a  deed,  if  one  or  more  of  seveial  obligees  er  B&wmnatm^ 
tees,  who  ought  when  living  to  join,  be  dead,  or  did  net  seal  tlie 
tract,  that  fiict  should  be  averred  in  the  deelaration  at  the  suit  of 
others,  or  the  defendant  may  crave  oyer,  and  deaur  (a) ;  but  if  tii« 
plaintiff  be  prepared  to  prove  the  death  ef  the  partf ,  the  omiseian 
the  statement  of  the  death  in  the  declaration  would  be  no  ground 
nonsuit  (6), 

In  aii  cases  of  contracts,  if  it  appear  open  tbe  fiice  of  the  plendios:* 
that  tf)ere  are  other  obligees,  covenantees,  or  parties  to  tbe  contrail, 
vho  ought  to  be,  but  are  not  joined  in  the  action,  it  is  fatal  on  demur- 
rer (c),  or  on  motion  in  arrest  of  judgment,  or  on  error  ((/);  and  though 
the  objection  may  not  appear  on  the  £ice  of  tbe  pleadings,  the  defend* 
ant  may  avail  himself  of  it  either  by  plea  in  abatement  (r),  or  ns  a 
ground  of  nonsuit  on  the  trbl  upon  the  plea  of  general  issue  (f).^ 
L  *^  3   However,  when  a  'partner  has  withdrawn  his  name  from  the  firm,  ml* 
though  he  may  continue  to  receive  part  of  the  profits  as  a  dormant 

(x)  Garret  e.  Taylor,  1  Esp.  Ni-  Pri.  Saund-  291.  f.  g.— Scott  v.  Godwia,  1 B. 

117.  &  P.  73.— AddiaoQ  v-  Overend,  6  T.  K, 

(a)  Vernon  et  jal-  v.  Jefferys,  2  Stra.  770.  In  the  cave  of  co^zecutors  the 
1146.^1  Saund.  291.  f.  154.  n.  1.— Scott  objection  can  only  be  taken  advantagn 
V.  Godwin,  1  B.  &  p.  74.  of  by  a  plea  in  abatement— 1  Saund. 

(b)  Ditchburn  v.  Spracklin  et  al,  5  29L  g.-^Rawlinson  v.  Shaw,  3  T.  B. 
Esp.  R.  32.  and  aei  Smith  v.  Barrow,  2  558,  and  post  13.  As  the  omUtion  of  a 
T.  R.  476—1  Saund.  153-  n.  1.  291.  f.  party  is  no  ground  of  nonsuit  in  an  ac- 

(c)  Vernon  et  al.  v.  Jeffer>8,  2  Stra-  tion  in  form  ex  deUcto  (see  Addison  9. 
1146 — Anderson  v.  Martindale,  1  East.  Overend,  6  T.  R.  770.— Govett  v.  Rad- 
497.-1  Saund.  153.  n.  1.  291.  f.— Scott  nid£^  et  al.,  3  East.  62-  ace.  sed  qucre. 
V,  Godwin,  1  B.  &  P.  67.  74.  see  Powell  v,  Layton,  2  New  Rep.  365. 

(J)  Id.  ibid.  Max  v.  Roberts  et  al.  2  New.  Rep.  454. 

{e)  Conj.  Dig.  tit.  Abatement,  E.  12.  S  C.  12  Bast.  94 — Weall  «.  King  and 

(/)  I  Saund.  153.  n.  1.  291.  f.  g.—  another,  12  East-  454.)  it  appears  to  ba 

Ldeglise  v.  Champant,  2  Stra-  820.    The  advisable  where  there  is  a  doubt  as  to 

good  Bf  nse  of  this  rule,  which,  as  we  the  number  of  the  persons  to  be  made 

shall  see  hereafter*  does  not  prevail  in  plMUtiffs*  and  when    the  decliration 

the  case  of  plaintiffs  tnVorft,  or  of  seve-  may  be  in  case,  to  adopt  that  form  of 

ral  defendanU^  has  been  questioned;  action. ^  ^ 
but  it  is  admitted  to  prevaiL    See  1 


(13)  Vide  Austin  v.  WaUh,  2  Matt,  Rep-  401.  Maker  r.  Jewell^  6  Mat9,  Sep, 
460.  Where  several  persons  are  engaged  in  a  joint  transaction,  the  proceeds  of 
which  are  received  by  a  third  person,  who  promises  to  pay  each  partner  his  re- 
spective proportion,  in  an  action  against  him  by  one  of  the  partners  for  bis  pro* 
portion,  he  cannot  object  that  there  are  others  jointly  concerned.  £unn  v.  .Ifor- 
ri»  ^  JTitner,  3  CotWt  Hep,  54.  Vide  etiam  AutHn  v.  WaUht  nbi  supra.  BaBf. 
J^eigh  et  al.  8  Cranch.  50. 

(14)  ViJe  antet  p.  2.  n.  1.  * 

(15)  Vide  Baker  v.  JerveUt  6  Maet.  Rep.  460.    Cowoetm  V.  Sjfmma,  10  Jtfut. 
Rep.  379.    Ziele  U  Becker^  V*  Camp^lti  Es^re*  2  J^hm,  Cm.  384. 


PiAimvtt. 


SV  VOftK  SX  COMTBACTV. 

yartsftTt  it  k  licH  a  ground  of  Donsuit^^  that  his  name  is  not  jbined  in  I. 
the  actioo  (f);  but  where  the  name  of  a  person  is  used  in  a  firm,  he  "*" 
aoiust  be  a  co-plaintiff,  though  he  has  no  real  interest  (A).^^  When  the 
•bjecttOD  appears  on  the  face  of  the  pleadings,  it  is  sometimes  advisable 
to  demur  in  order  to  obtain  costs,  aa  each  party  puys  his  own  cosu 
when  the  judgment  is  arrested  (»).^ 

Ac  law  as  well  as  in  equity,^^  the  courts  will  not  take  oogniaance  of  Who  may 
distinct  and  separiite  claims  or  liabiliiieaof  different  persons  in  one  suit,  J^*"* 
though  standing  in  the  same  relative  situation  (^) ;  and  if  too  many  per* 
aons  be  made  plaintiffs,  the  action  will  &il ;  and  if  the  legal  interest  of 
two  or  more  be  several,  and  there  be  no  express  contract  with  all,  they 
must  sue  separately  (Q  ;*°  and  therefore  where  A,  B  and  C  were  appoint- 
ed assignees  under  a  commission  of  bankrupt,  and  A  and  B  each  paid 
half  of  the  solicitor's  bill,  it  was  decided  that  A  and  B  could  not  main- 
tain tkjoim  action  against  C,  for  hia  proportion  of  the  money  paid,  but 
must  each  bring  a  separate  action,  and  A  and  fi  having  sgaed  jointIy» 
were  nonsuited  (m).    But  when  the  interest  is  jointly  vested  in  several, 
they  may  and  ought  to  join ;  thus  *if  A  &nd  B  in  the  last  case  had  bor-   f  *9  ] 
rowed  the  money  which  they  paid  on  ihm joint  credit,  they  might  have 
joined  in  the  action  against  C  (»).    So  where  A  and  B  brought  an  ac- 
tion of  assumpsit,  and  declared  that  their  several  cattle  had  been  dis- 
trained, and  that  the  defendant,  in  consideration  of  10/.  paid  htm  by  the 
plaintiffs,  promised  to  procure  the  cattle  to  be  re*delivered  to  them  by 
such  a  time,  and  that  he  had  not  done  so,  after  verdict  for  the  plaintiffs 
It  was  objected,  in  arrest  of  judgment,  that  the  plaintiffs  ought  to  have 
brought  several  actions  because  the  promise  was  not  an  entire,  but  a 
several  promise  made  to  each  of  the  plaintiffsi ;  but  it  was  adjudged  by 
Rolle,  C.  J.,  and  two  other  judges  against  one,  that  the  action  was  well 
brought  jointly  by  A  and  B,  lor  though  the  cattle  which  beloni^ed  to  A 
ought  to  be  restored  to  him  and  the  other  cattle  to  be  restored  to  B, 

Cr)Lpveckv  8baftoc,3B8p.Rep.  468.  Bast.  335 — ^Graham  et  al«  v.  Bebertson, 

Btrwy  8c  others  v.  0eey»  7  T.  R.  357.  n.  3  T.  R-  303.  4— Camden  v.  Anderson, 

(A)  Guidon  v.  Robfoo,  3  Campb.  303*  5  T.  R.  711.— 3  Saund.  116.  n.  3. 

(»)  Cameron  v.  Reynolds,  Cowp.407.    •  (m)  Brand  et  al.  v.  Boulcott,  3  B.  8c 

(k)  At  Ld.  Keoyon,  C.  J.  1  Bast.  836»  P.  335 — Graham  et  al.  v.  Robertson,  9 

— r.  T.  R.  383. 

(0  Brand  et  al.  e.  Boaleott,  3  B.  8(  (n)  Osborne  et  al  «.  Harper,  5  Bsst. 

p.  335.— Otbome'et  al.  ».  Harper,  5  335.-«aiU  v.  Tucker,  1  Taunton.  7. 


(16)  Vide  jUcjfd  v.  ArchbowUt  3  Taunts  334.  A  dormant  partner  who  is  not 
priTy  to  the  contract,  althotifj^h  he  partake  of  the  benefit  of  it,  cannot  be  joined  as 
a  plaintiiT.     LhgdY.  Arehbowle^  ubi  sup.     Mawaum  v.  GsifeU,  ailed  iM, 

(17)  Vide  Teed  v.  Eiwort/^,  U  Eaafe  Rep.  210. 

(18)  Vide  Pangbum  t.  JSamet^,  11  Johne  Rep.  141., 

(19)  Tide  tl^emktt  r.  fan  Remeelaer^  Jehne,  CA.  M^.  350.  IfSirr  v.  JBlaci^  & 
•there,  Johne-  Ch,  Rep.  43& 

(30)  Vide  rocsi  ▼.  JWi^  13 /sAm.  Atfb  I.  Ma$€ky  €lafr.SNok$,^Mm. 
I^>.393. 
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t  and  ao  the  thinf^  to  be  performed  was  several  and  not  joinCt  yet  «• 
^^*'^'^*"**  contruei  and  condderatifm  were  jointj  aind  it  was  not  known  bow  tniiok 
the  one  gave,  and  how  mucli  the  othert  the  action  was  well  brou^M 
jointl7  (o).  If  process  be  sued  out  in  the  name  of  two  plaintiffs,  Che 
declaration  must  not  fary  therefiroin»nor  can  it  be  delivered  in  the  ne 
of  one  only  (A). 

Tenants  in  common  may  j<nn  or  Mever  in  an  acHon  on  a  contract 
lating.to  tbeireatate,  thou$(h  they  most  tever  in  an  avowry  for  rent  mad 
the  demand  must  be  de  una  medUtate  of  the  rent*  and  not  of  a  sum  of 
money  generally^  though  it  may  be  the  exact  moiety(7).   Joint-tenaots 
{]  *10  3  mustf  in  all  caaes,  join  in  *an  action  ex  c<mtractu(r).   Parceners  also 
must  join  in  all  actions  concerning  their  estate,  and  if  one  of  them  <lje 
pending  a  real  action  it  will  abate,  though  it  is  otherwise  in  mere  per- 
sonal actlons(«). 
3di^.  When      When  the  party  with  whom  a  bond,  simple  contract,  or  other  mere 
in^be^ora.   fi^^^^*^^  contract  was  made,  has  assigned  his  interest  therein  to  a  third 
tract  has       person,  the  hitter  cannot,  in  general,  sue  in  his  own  name,  fiertmal  con* 
been  aatign-  (ructs  being  cho999  in  action^  which  are  not,  in  general,  asugnable  at 
law,  so  as  to  give  the  assignee  a  right  of  action  in  his  own  name,  but 
be  must  proceed  in  that  of  the  assignor^!  or  if  he  be  dead,  in  the  name 
of  his  personal  representatiye(/).»    And  in  such  case,  though  the  as* 
ugnor  has  become  bankrupt,  the  action  must  be  in  his  name  and  not  ia 
that  of  the  assignee  of  such  bankrupt,  who  can  only  sue  upon  contract! 
in  which  the  bankrupt  was  beneficially  interested(«).     If,  however,  an 
express  promise  or  contract  to  pay  the  debt,  or  perform  the  contract, 
be  made  to  the  assignee  of  the  cho»e  in  action  in  consideration  of  for- 
bearance, or  in  respect  of  any  other  ntw  consideration,  such  assignee 

(•)  1  Roll.  Ab.  31*  pi*  9.— Vaux  et  others,  10  Bast,  381.»Master  v  Miller, 

al.  V.  Steward,  Sty.  156, 157 — Vaux  et  4  T.  R.  340,  > — Johnson  v.  CoUings,  1 

al.  V.  Draper,  Sty.  303 — 2Saund.  116. b.  East*  104.— Chitty  on  Bills,  5  to  10— 

{p)  Rogers  V.  Jenkins,  1  B.  &  P.  383.  Bally  v..  Wells,  3  Wtls.  27 — Forth  et 

(jq)  Bag.-  Ab.  tit  Jnint.tenants  and  al   v.  Stanton,  1  SauncL  310— .Seddoa 

tenants    in  common,    K.-»Harrison  «  v.  Sinate,  13  East,  73.    But  a  revived 

Bamby,.  5  T.  R.  349.— Kitchin  et  al  v.  corporation  may  sue  on  a  bond  ^ven  to 

Buckley,  1  Lev.  109— >SirT.  Raym.  80.  the  corporation —Colchester  Corporm- 

S.  C— Kirkman  against  Newstead,  Esp.  tion  v.  -Seaber,  3  Bur.  1873,  3.— Scar- 

K.  P.  117.  borong*h  Corporation  v.  Bitler,  3 Ler. 

(r)  Co.  Lit.  180    b.*.-Bac.   Ab.  tit.  337.— As  to  a  church-warden  suing,  see 

Joint-tenants,  K. — Scott  v.  Godwin,  1  3  Stev.  B.  559* 
B<#s.  &  P.  7Z,  (tt)  Carpenter  et  al.  v.  Mamell,  3  B. 

(t)  Vin.  Ab.  Parceners,  T.— Middle-  k,  P.  40 — Arden  v.  Watkins,  3  But, 

ton  V.  Croft,  K.  T.  H^rdw.  398,  9.  317.*- Winch  v.  Keeley,  1  T.  B.  619.   , 

(f)  Splidt  and  others  v.  Bowles  and 


(31)  The  defendant  cannot  defeat  the  suit  by  showing  a  want  of  tntereit  in  the 
nominal  plaintiff  Ah^p  &  •thert  ▼.  Coinst,  10  /oAnt.  Rep.  400  Raymmif.  /ote- 
Mii,  11  JsAnt.  Rep.  488. 

(83)  Vide  HowetT.  Bo^etm,  9  Maee.  Rep*  337..  In  this  case  the  ssiigneewu 
the  ftdmUiistrstor  of  the  assigno^ 
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-mmj  procMd  iA.hit  own  oane,  declaring  upon  tuch  promM  and  new         h 

oon8ideradoD(v):^  and  to  ttie  case  of  a  negotiable  ^biil  of  excbange*   r^li^T'?'* 

promiasory  note^^^  or  cheque  on  a  banker,  bail  bond(w)»  or  replevin  ^  - 

\H>nd(^x)t  the  aasignee  may  by  tbe  custom  of  merchants  in  the  firsi  in- 

8Uoce»  and  by  express  legislative  provision  in  the  latter,  sue  in  his  owa 

name.     And  in  the  case  of  a  covenant  running  with  the  estate,  in  iand^ 

Su:.  an  assignee  of  such  estate  should  be  the  plaintifiV^'  for  any  bceach 

of  auch  covenant  committed  i{fter  be  became  legally  jiptiiled  to  the 

reversion,  and  this  without  even  alleging  or  proving  an  attomment(y)t 

And  in  such  case  Iho;  assigoor  cannot  dittrmn  for  rent  due  btfore  the 

aaaigiiment,  nor  can  he  sue  for  any  eubsequent  breach(z).2^   And  in  tho 

case  of  an  aesignenent  of  a  legal  interest  by  operation  of  law,  afk  in  the 

instance  of  bankrup^y,  to  the  assignees  off  a  bai&krupt  or  of  an  insolveni 

debtorf  they  should  be  the  plaintiflrs(a} ;  but  in  the  common  case  of  a 

composition  deed,  the  trustees  can  only  sue  in  the  name  of  the  origin 

sal  creditor,  in  whom  the  legal  interest  in  the  contract  still  is  veated(^}. 

.  When  one  or  more  of  several  obligeeSf  covenantees,  partaersf*or4tbly.  Wbea 

•Uierst  having  a  jmnt  UgtU  interest  in  the  contract,  djjBs,  the  acuoo  ^i^bh'^^r 

&c.  is  dead' 
(v)  1  Sauiid.  310.  n.  1.— Oble  v.  Dit-    Bac.  Ab.  tit.  Covenant,  £.  5-  Tit.  Debt. 

tlesfield,  1  Ventr.  153,  4 — innes  v.  Sir  C— 1  Saund.  234-  n.  4  241.  b.^Moss  v. 

T.  Wallace  Dtinlop,  8  T.  R.  595.— Eey-  Gallioiore,  Dougl.  379 — Cobb  v.  Car* 

nolds  «.  Proaser,  Hard.  71.— Stirteea  et  penter,^  Campb.  13  note.  Vin.  Ab.  Co* 

al.  V.  Hubbard,  4  Esp.  Rep.  304.     '  veaant,  &.  3. 

(«)  4  Ann.  c.  16.  sect,  sa  (s)  Beely  «.  Parry,  3  Lev.  144.    I 

(x)  11  Geo.  2*  c.  19.  s.  23.— Arches  Sauad-  241*  c — Gilb.  Debt*  384* 

et  al.  V.  Dudley  et  al »  1  B.  &  P.  381.  (a)  Post.  14,  5,  6. 

a.  a.  (Jb)  Ante,  10. 
(y)  Brudoel  v.  RoberU,  2  Will.  143. 


(23)  Vide  Crther  e$  ux.  v.  Wkiiney,  ICf  JMbt*.  iUp.  319.  Where  a  person  re* 
ceives  aeeurilies  from  A  to  dispose  of  the  aioney  to  b^  receired  thereon,  to  cer* 
tain  specified  purposes,  -sad  to  hold  the  balance  subjeet  to  the  order  of  A,  and 
the  trust  is  accepted,  the  assignee  of  the  balaaee  onay  maintain  an  aetion  for 
money  bad  and  received,  against  the  trustee*  the  acceptance  M*  the  trust  being 
aquiyalent  to  an  express  promise  to  the  person,  to  whom  A  should  direct  the 
money,  when  received,  to  be  paid  iFetio»  y.  Btarker^  12  /aAiiSL  Rtp.  276.  Bt 
Tide  AWifSfi  ▼.  Mkgrf*^  X  J9hns-  Cat*  205.     Crocker  v.  WHitiey^  ubi  mfi, 

(24)  The  indorsee  of  a  promissory  note  n^iven  in  Connecticut,  where  promis- 
sory notes  are  not  negotiable,  may,  in  the  s\ate  of  New  York  maintain  an  action 
in  his  own  name  against  tbe  maker;  for  the  lex  lod  cotitractut  does  not  govern  as 
to  the  mode  of  enforcing  the  contract.  L^e  v.  PMp$^  1  /•Aat  Qae,  139.  2!, 
Caine*%  Cat.  in  errtr^  321* 

(25)  8o,  an  asstgnee  of  part  may  maintam  an  action  ^  tenets,'  and  if  the  aa* 
signee  has  warranted  the  title  or  covenanted  for  the  quiet  enjoyment  of  his 
assignee,  he  may  support  an  action  Ibr  a  breach,  after  the  asaigmnent,  of  cove* 
aams  of  warranty  and  qniet  enjoyment,  contained  in  the  deed  to  himself.  ITane 
V.  Setiger,  14  /oAm.  M^  89.  Biekjerd  r>  Pag^  2  Mme*  Re^  460. 

(36)  If  theassigiunent  weec  made  after  the  brescb,  no  aetiifn  ean  be  biwught 
bf  the  assignee ;  Ibr  after  the  covenant  is  broken,  it  becomes  a  mere  chose  ia 
aetion,  and  incapable  of  assignment.  Orasn^  6^  Kell^g  r.-ifileeekt,  2  Johm$.  Bep» 

I  JKcib/ird y.  JPiy^, S iMhst.  Asp. 4fS    Mantm^*  MMe^ft  Mm,  Mep- 4a$.i 

m 
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t        nuflt  to  toooght  in  tto  name  of  the  sunrhror;'  and  tbe  ett^cn 
'f'^ri  '''"'^^^'^^^  ^'  ^^  deceased  cannot  be  ^joined,  nor  can  he 


iaiely^  though  the  deceased  akme  night  to  entitled  to  the  ^em^/§ 
intereat  In  the  contractt  and  tto  executor  muat  reaort  to  e  oooei 
equitf  9  to  obtain  from  the  aunrivor  tto  tcatator's  store  off  the  nnin  re 
vered(r) :  tot  if  tto  intereat  of  the  covenanteea  were  •etftrat^  the  e: 
euier  of  one  of  tliem  may  sue  tlmugb  tto  ottor  to  lirnBg(d).  M.'m 
action  at  ito  auit  of  a  surviving  partner,  be  may  include  a  debt  due 
him  in  bla  own  separate  right(f  )•  In  tto  case  cf  a  deed,  we  have  ee 
that  it  ia  neceasary  to  declare  aa  aurriviug  obligee,  kc^/) ;  hot  iis  csch 
casesi  wtore  tto  defendant  cannot  crave  ayer  and  demur*  it  d<»ee  ■ 
appear  to  to  neceasary  to  state  tto  death  of  tto  dacaaaed  partner  isi  tl 
declaration^  though  it  is  more  usual  to  do  so(r).i^  . 
Mly-  In  the  In  the  caae  of  a  asere  fur^mal  contract,  or  of  a  covenant  not  rOMsta 
easeofeae-  ^||  i^^  land,  if  it  Ware  made  only  with  one  peraon,  and  to  to  dem 

ditops  or  ad* 

ministraiort,  ^«  action  for  tto  breach  of  it  must  to  brought  in  tto  name  of  hie  esn 
haira,  he.  cuior  or  administrator,  in  whom  tto  legal  ioterast  in  such  contncc  i 
vested(A)s  ai^  if  it  were  ^dt  wicha^vrro/  peraona,  ttough  durini 
the  life  of  the  aurvivor  of  theaSf  we  tove  seen,  ttot  the  action  muaa  hi 
brought  in  his  n^melt),  yet  upon  his  death,  Am  executora  or  adminb 
r  ais  1  trators  *alooe  can  sue,  and  the  personal  repreaentativea  of  the  partner 
who  first  died  cannot  to  joined(t}.  If  there  to  aevrm/  ezecutora  or  e^ 
sninisirators,  they  ought  all  to  join,  ttough  some  to  under  tto  nge  if 
seventeen  yeara,  or  tove  net  proved  tto  will,  or  tove  even  reftosd 
tofbre  tto  Ordinary(A:).    1^  however,  only  one  of  aeveral  eseculora  or 

(a)  Aaderson  e.  MartindiJe.  1  Eaat,  E^.  Bep.  39.— Byat  o.  Hare,  Goal 

497— Sf artin  »  Crump,  8a!k.  444.«-»  383.— Smith  «•  Banow,  3  T.  B.  477.* 

8.  C  iord  Raym.  340.— 8*  C*  Comb.  Bpaldtag  v.    More»   tf  T.  g.  36S^ 

474.— €om.  Dig.  MerehanU,  D.— Via.  BUckweU  v.  Aahton,  ^ty.  50* 

Ab.  Partner,  D  — &emp  e.  Andrewa,*!  (A)  Brandon  e^  ftta,  3  H.  B.  310.«» 

Show.  188-^-4.  C.  CarOi.  170.— Ante* 4  Webb  e^  Buaial,  3  T.  R.  393.— Can. 

(d)  1  Saund.  1S3»  n.  l^lsaya  «.  D<)p*  Dig.  Covenaat,  B. 
nithome.  Burr.  1197'«4haw  o.  8ber«  .      (J)  Ante,  11. 

wood,  Cro.  Blis.  729.  (Jb)  Uenaloa*s  Cassi  9  Co.  37.— Ba«w 

(«)  Hancock  v-  Haywood,  3  T.  E<  linaoa  «.  Shaw,  3  T*  R.  558—1  8aua4 

433.— Slipper  at  al.  v.  Stidsume,  ST.  391.  g— Foawiat  at  al.  v.  Tresiaine^  3 

B.  403.— French  v^  Andrade,  6  T.  B>  Saund.  909.  SIS— C  D.  tit  Abateacat, 

teS*  B-  13i     When  one  ezeeutor  nay  wm 

(/)  Ante,  7.— Scott v- Godwin*  IB*  the  other,  aee  Bawlineon a. 8bav, 3 T. 

at  P*  74.  B.  557. 

(j[)  Ditchbam  e^  Spraefclin  et  al«»  5 


<37)  Tide  ^tomartf  V.  ITihar,  3  ^4at.  Cba.  374. 

<S8)  The  adminiatraHtr  of  a  deceaaed  partner  canaet  maintain  an  aetioR  6r  a 
partnerabip  demand*  notvttbatandhi^  an  adjuatattat  of  all  the  coneemief  the 
pattaurahip  between  htm  and  the  aarvivor,  ia  which  it  waa  asiaad  thit  the  pia* 
wedaof  iueh  demand  ahould  be  equally  divided  bitmaan  them.  P4laf  ?.  IM% 
f  Mm-  H0p>  SS7.  Vide  antr,  p.  7.  n.  13- 

(29)  Sad vMe JUM^ilraba v.i^'Caa^  t  JUat. i»i^34» 


tlV  f  OftM  m%  CONTEACTU* 


11 


•dndnhtrilort,  bring  an  action  either  of  debt  or  asrampdt  or  in  tort*  it 
is  settled  tlwt  the  defendant  can  onlr  take  advantage  of  the  nonjoinder 
erf*  the  co-executor  or  oo-adminiatrator  by  pleading  Iti  abatement  after 
oyer  of  the  probate  or  letters  of  administration,  that  the  other  executor 
or  administrator  therein  mentioned  b  alive  and  not  joined  in-  the  ao* 
tion(/).  This,  it  is  observable,  is  a  material  dbtinction  between  the 
•ffeet  of  the  nonjoinder  of  a  party  when  he  sues  in  autre  drtdt,  and  whea 
an  his  own  right.  In* the  latter  ease  we  have  seen  Uml  tUb  omissioft 
trould  be  a  cause  of  nonsuit(m)  An  executor  may  sucas  such  upoii 
a  contract  made  with  him  in  that  charactert  as  to^  goods  sold  by  him 
<M  executor,  and  in  other  cases  when  the  sum  to  be  recovered  would 
be  asaets(»)i  but  an  executor  cannot  sue  aa  auch  upon  a  penal  am* 
tute(o). 

In  the  case  of  a  covenant  or  contract  relating  to  and  running  with  an 
estate  in  iandf  8cc.  of  which  the  covenantee  was  seisdd  in  y%^,  the  exe* 
Ctttor  or  ^administrater  ahould,  under  the  33  Hen.  VIII.  c.  Sf .»  aue  [  *'^  3 
lor  a  breach  in  the  covenantee's  lifetie^,  imleaa  in  tlie  case  of  a  joinl* 
tenancy(/kX  **^d  bia  heir(7}  or  deviaee,  though  not  named  in  tke  coire» 
Dant  with  the  lessor,  fcc.  will  respectively  be  the  proper  parties  to  sue 
Ibr  a  breach  of  the  covenant  after  the  death  of  tlie  les8or(r).  Upon  the 
death  of  a  tenant*for  life,  hia  executor  is  in  difllMrent  caaea  authorised  to 
nue(«)*  If  an  executrix  or  administratrix  marry,  she  and  her  husband 
•should  join  for  the  breach  of  any  fMraonal  contract  made  with  the  de» 
ceaaed  (/);  but  if  ahe  aue  alone,  die  defendant  Inust  plead  m  abate* 
s&ent(«),  and  when  a  bond  or  other  eentract  is  made  to  huabend  and 
wife  as  executrix  he  may  aue  alone(v). 


(0  i  Saoad.  391.  g. 

(m)  Ante,  7.     * 

(ft)  Gowel  at  nx.  v-  Watts*  C  Bast, 
405. 

(o)  BMStard  e.  Hancock,  Garth.  361. 
Wortley  v*  Hirpin^am,  Cro-  filiz.  766. 
Com.  Dig.  A'<'«>iiiittration{  B*  15>-* 
Brandon  «.  Patb,    '       "311. 

(p)  Bac-  Ab.  tu.  0.  and  tit. 

Heir,  E.— 33  Hen.  8.  c.  ..  {'*n-  Ab. 
Covenant,  K-  3<  pi.  5. 


(q)  LoQgher  v.  WiUiamt,  3  Lav.  93. 
Bac.  Ab.  tit.  Heir,  B. 

(r)  Lougbcr  v.  WiUiama,  3  Lev.  93. 
Bac-  Ab.  tit.  Covenant,  E.  5. 

(«)  33  Hen.  8.  c  37.— 11  Geo.  3.  c. 
f9.  a.  15. 

(0  Com-  Dig.  Baron  and  Feme,  V. 

(tt)  Milner  v-  Milnea,  3  T.  R.  631.«* 
1  Saund.  391,  g. 

(v)  Ankeratein  «.  Clarke  et  al.  4  T. 
R.  616.-.-Tard  v.  fillard»  I  Salk.  117. 


mi^m 


(30)  See  Xowi  ^  JV*««  rorlr,  &ft.  36.  e.  63.  a.  18. 1  R.  L.  439.,  bjwhieh 
outon  or  admiaiatratoss  ara  authorised  to  bring  an  actioa  of  debt*  or  to 
ibr  arrearages  of  rent  in  the  lifetime  of  their  testator  or  intestate.  Bat  indepeo* 
dent  of  the  provisions  of  the  statute^  an  esecutor  or  adnunintMor  magr  have  an 
action  of  covenant,  on  an  expraas  eovenaat  in  the  leaitj,  for  the  payment  of  rant 
in  srrear  at  the  death  of  the  tesutor  or  intestate*  V(m.Rmm$hm^9  Ean^ut&n  t. 
Plattwi*9  Eweaa&TH  3  /•*«•.  <?«!#•  17*  Vide  post.  37.  a.  .84.  As  to  the  gceeral 
mlf  that  the  personal  ropieaentaiise  only  shall  have  an  action  on  a  eevenaril 
broken  in  the  lifetime  sC  hia  testator  or  inlastatey  ace  Oim.  iHg^ 
(B.  13.)  Ctveaoni  (B*  !•)  AstiAi^  <l ffAem  ▼•  WUmn^  4Mm*  i^l^Tf* 
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When  iB«seciilor  diet  after  he  hat  pmved  ihe  will*  hu 
the  executor  of  tech  exeeatoff  it  ihepurtjr  lo  toe  oo  the  eontrmct 
with  the  original  tetutor,  and  nmj  declare  without  ooticiifti^  the  fi 
executor  (w) ;  hot  ao  admlnlttrator  of  the  firtt  execotor^  or  an  ez«c 
tor  of  the  fii  tt  adtninittrator  cannot  toe  in  that  charactert  aad  in  »«< 
cate  administration  4e  bwU  non  mott  he  oht«ined  (x).  Aa  infiuit  wo 
executor  cannot  toe  till  of  full  age  (y).  In  a  declaration  by  an  admini 
trator  de  btmU  nony  a  coont  may  be  added  on  a  pramiae  to  tbc  fii  at  ai 
mtoi«trator  (t). 
[  *  15  3  ^1n  cate  of  the  bankruptcy  of  a  pereoOf  who  la  beneficially,  as  well  a 
dthiy,  In  the|^_||y  {nteretted  in  the  performance  of  a  contract  made  before  tlie  ac 

cast*  of  bank-   /*.      .  .  .         .       .^   .      ^  ._     •     ^  *   ^. 

niptcy.         <>'  bankruptcy,  the  action  thould-  be  brought  m  the  name  of  bia  a* 

stgnees  (a)  ;3i  or  if  before  they  are  appointed,  by  the  provitional  as* 

aigneb  (6),  and  upon  the  remoTal  of  one  of  teveral  aatlgneet,  unless  it 

be  followed  up  by  an  actual  reatsignment  or  releate  of  tuch  aaaii^ziee 

to  the  remaining  aatignect,  or  by  new  attignment  of  the  commissioo* 

art,  the  removed  attignee  ahoiuld  join  in  the  action,^  though  in  ao 

action  of  troter  the  tionj<^der  can  only  be  pleaded  in  abai^lneDt  (r), 

and  a  new  aaaignee  may  sue  upon  a  judgment  recovered  by  the  remov 

ed  attignee  (d)     When  an  action  it  commenced  in  the  name  of  the 

bankrupt  before  hit  act  of  bankruptcy,  it  doet  not  abate,  but  the  as- 

tigneet  may  proceed  in  his  name  (e) ;  and  when  a  contract  it  madt 

with  a  bankrupt  after  the  committk>n,  and  before  he  obtaint  hit  certi* 

ficate,  he  may  see,  unlets  his  atsignees  interfere  (/). 

When  one  of  teveral  partnet-t  becomet  bankru(>t,  the  action  mutt  be 

in  the  name  of  the  toivent  partner  and  the  ataigneet  of  the  bankrupi(^); 


(w)  Toller,  1st  edit.  44.  2$. 

(x)  Toller,  84.— Tingrey  v.  Brown, 
1  B.  &  P.  3J0. 

(y)  38  Geo.  3-  c  8r.-T61fcr,  36r. 

(i)  Hirst  V- Smith,  TT.  R.  182. 

(u)  Rckhardt  et  al.  v.  Wtbon,  8  T. 
R.  140— Kitchen  v.  Bartsh,  / East, 53. 
Bra  I. don  et  al.  v.  Pate,  2  H.  Bla.  308. 
Smith  et  al.  v  Coffin  et  ux,  2  U.  Bla. 
444  — Bristow  v  James,  7  T.  R.  259, 
13  El  12.  c.  7 — 5  Geo.  2.  c.  30.— Cullen, 
175— Smith  et  al.  ▼.  Goddard,  3  B  & 
P.  467  —Carpenter  et  al.  v.  Mamell,  3 
B.  &  P.  40. 

(A)  5  Geo.  2.  c.  30. «.  30,  31. 


(c)  Blosani  et  al.  «  Hubbard,,  5  But, 
407. 

(J)  I>e  Cosson  v.  Vaugban,  10  Eas^ 
61. 

(e)  Hewit  et  al.  v.  Mantell,  3  Wlls. 
372.— Waugfa  V.  Austen,  3  T.  R.  437. 
Kitchen  «.  Baruh,  7  East,  64. 

(/)  Kitchen  v.  Bjirtsh,  7  East,  53. 
Eckhardt  et  al.  v.  Wilson,  8  t.  R.  14a 
Silk  V.  Osborn,  1  Esp.  Rep.  140  —Brans 
9.  Brown,  1  Esp.  Rep.  170.— Laroche 
et  al.  •.  Wakeman  et  al.  Pe«ke.  140.— 
Cullen.  412  to  416. 

(j^)  Thomson  and  others  v,  Preere 
and  others,  10  East,  418. 


(31)  In  the  ease  of  astigneet  appointed  un^er  the  bankrupt  law  of  a  foreign 
eountrjr,  the  suit  must  be  in  the  name  of  the  bankrupt,  and  not  of  the  foreign 
assigntes-  Birdst  al  ▼.  CeiHiat^  2  J^Ant.  JUp.  342-  So,  the  assignees  under  the 
ittsalvent  Uw  of  another  siat^,  must,  in  the  sute  of  New  York,  sue  in  the  Dune 
af  the  insolTent  JSoymoiKfT.  JbAtttsfi,  11  Johu'  Rep'  488- 

(32)  Vide  Vm  VMmUmrfh^  oMAer,  t.  Mimmdm/^  iSJitku.  H^*  314. 
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ncnH  and  in  «icli  case*  if  it  be  in  the  name  of  all  the  partnerii  the  kairiLmt^        t 
ncta  «y  may  be  pleaded  in^ bar  (A).  ru»rrtwi. 

.  the  i  Wbco  a  contract  ia  mwde  with  the  aaalgneea  or  their  agenti  after  the  • 
u  eii  hankruptisyy  they  *need  not  aue  or  declare  in  the  charaiCtnr  of  at^  [  •l£  ] 
)  hf  signeea  (i).  The  asaigneea  of«  Ay  a  banhmptv  and  alae  of  By  a  bankrupt 
afitoti  vnder  aeparate  comnkiasionsi  cannot  in  one  action  include  a  demand  for 
adtf  9l  joint  debt  due  from  the  defendant  to  both  the  bankfvptsy  and  albO  se^ 
)  iiB.  P<irat«  debts  dne  to  each  (4r) ;  but  where  the  plaintifTt  aned  aa  aasigneea 
of'  A  and  B,  and  alao  aa  .aasi^ees  of  C«  for  a  joint  demand  due  to  the 
three  btrnkrupta*  the  declaration  waa  beld  auffictent  (/y    • 

The  legal  interest  in  the  cAote  in  action  of  the  mfe  of  the  bankrupt 
is  vested  in  the  assignees  (m).     When  a  bankhiptf  prior  to  his  banhh 
ruptcy^  has  duly  aanigfred  his  beifefictal  Interest  in  a  ekoie  In  aeilon  t^ 
T^    'a  third  person,  the  action  roust  be  in  the  name  of  such  hankmpti  and 
•.    not  of  the  assignees  (n).    A  bankrupt  cannot  roaiotain  an  aotion  against 
his  assignees,  for  bis  allowance  under  the  iiatute  (o).^ 

The  legal  interest  of  an  insolvent  debtbr  in  a  contract  is,  by  the  ex*^^^»  ^  die- 
press  provision  of  the  different  insolvent  aats,  veated  in  the  persona  tofiJ^i^n^*^ 
whom  his  esute  is  assigned  by  the  cl^k  of  the  peace,  and  who  are  debtor, 
expressly  empowered  to  sucf  (fi).    The  decisions  relative  to  a  suit  in 
the  name  of  the  assignees  of  a  bankrupt,  are  in  general  applicable  to  the 
case  of  the  assignees  of  an  insolvent  debtor.^*    The  assignees  of  a  per- 
eon  *dischaiged  under  the  LoMa*  act  are  also  authorized  to  sue  (o).      f  *17  ] 
A  feme-covert  cannot  in  any  caae  9ue  aiwe  unkta  her  husband  be 


(A)  Anon.  13  Mod.  446.— Eckhardt 
et  al.  V  Wilson,  8  T.  R  140. 

(t)  Evans  et  al  v.  Mann«  Cowp.  569. 
Maltby  v.  Chriatie,  1  Esp.  R.  342 

(Jb)  Htincock  et  al.  y  Bay  wood*  3  T. 
B.  433  —Smith  et  al.  V  Goddard,  3  B» 
&  P  467. 

(/)  Streatfield  et  al.  v,  dalliday  et 
aL  3  T  R.  779  —Smith  et  aL  v.  God- 
dard,  3  B  ^  P.  469. 

(«)  Pringle  V.  Hodgson^  3  Yez.  JT. 
619— Miles  V.  Williams  et  ux*  1  P. 
Wm.249.    ' 


(fi)  Carpenter  et  al.  «  Mamell»  3  B> 
&  P.  40— Arden  v.  Watkins,  3  East, 
317 — Ante,  la-oWinoh  o.  Keeley,  1 
T.  R.  619. 

.  (9)  5  Geo.  2.  c«  30.— Groome^  v. 
Potts,  1  Esp.  R.396. 

(^)  41  Geo.  a  c.  70.  a.  15.— 44  G.  3- 
c.  108— Arbuckle  et  al.  e.  Cowtan,  3  B. 
.&  P«  336.— Kinder  ei  aL  ▼.  Paris,  2  H. 
Bla.  561.— Doe  d.  Whately  e.  TeUing*, 
3  East,  ^ST> 

(•)  33  Geo.  3.  e.  38. 


(33)  The  assignees  under  a.  joint  comanission  agaiast  A  and  B,  in  seing  on  a 
■epercte  contrai;t,  entared  into  with  A,  may  desciibe  tbemsdaes^paneraUy  as  the 
assignees  of  A,  without  notidng^  the  name  of  B.  Stmmhoum  ^  amtktr  ▼.  Jh 
aUtOf  3  Cau^.  399. 

(34)  Upon  the  death  iofan  assignee  under  the  ls«e  Baidkmpt  law  of  the  Uhftea 
Btates^the  right  of  acttoi»^r  a  debt  dtie  to  the  ban^rapty  vested  in  the  executor 
ef  the  assigns.  MUchardi  U  othetB  v.  The  Maryland  Ituur^^ce  C9mftmfi  # 
€VeitcA,84 

(35)  Vide  ante  15.  n.  31.' 
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t        ctpOtfar-  nmniuu$t^  or  trantported  fcr  tome  crimo  (?)•    Slio 
SSS'^'^  Cases  join  in  an  action  with  her  husband,  when  the  caiiae  off 
eiie  of  mar-survive  to  iter  (r) ;  or  when  ahe  ia  the  meritorioat  caoae  of  nction»  m 
^^^t^ipy      there  li^  heeo  an  ezpreas  contract  with  her;  and  ahe  wnw^  jote  ^t^hn 
the  came  of  actien  would  neocatariljr  aunrive  to  her. 

AacAMM  in  action  of  the  wife  do  not  bjr  tlie  marriaso  veat  nboolofei 
if  in  the  huihand  until  lie  reduce  ttiem  into  poaaeiMoni  in  genond  h 
cannot  aue  alenoy  but  must  join  with  hia  wife.  In  all  acdona  upoo  bondi 
and.  other  personal  contracts,  made  with  the  wife  before  the  marruige 
whether  the  breach  were  before  or  during  the  coverture^  end  nlop  §m 
Tent  or  an^  other  eauae  of  action  ;iccruiog  before  the  marriage  in  ro 
•pect  of  the  real  estate  of  the  wife  (#).  There  are  indeed  deciaioo%  and 
opiniona  which  appear  to  miliute  againat  thia  rule  (i);  hut  the  ourrent 
of  autboritiea  aeens  fully  to  esublish  it,  and  it  is  obsenrable  that  it  pre- 
{]  *ie  3  vaila  also  in  equitjr  end  in  caaea  of  bankruptcy  («);  *and  that  the  ride 
ia  the  same  when  the  acdon  Is  brought  on  a  contract  made  by  n  f< 


(^)  A  OMrriaice  dl»>fiMf»  Is  seHctcnt  t 
fer  tba  legality  of  a  marriage  canaot  be 
tried  in  personal  aotions,  except  fer 
Crim.  Con.,  as  it  may  in  an  appeal  and 
in  real  actions-  Norwood  v.  Stevenson 
et  uz.  Andr.  33r,  S  -— Birf »  v.  Barlow, 
Doug.  ir4.»^ . 

(f )  Cwidelt  9.  Shaw,  4  T.  B.  301^* 
Beard  et  az. «.  Webb  et  al.,  2  B.  8i  P. 
105 — Carrol  «.  Blencowe,  4  Bap.  Rep. 
37  ^Selwyn  N.  P.  297  to  304— Bac 
Ab,  Bar.  fc  Feme.  M.— Bopgett  t^  Frier 
and  another,  11  Baat»  301—- Chambers 
«.  Donaldson  h  others,  9  East,  472. 

(r)  DnnsUn  v.  Burwell,  1  Wlls.  204. 
See  eases  infra. 

(«)  Milner  et  aL  «.  Milnes  et  al«  ST* 


B.  eSl.  697»  8.  Com.  Dig.  Baiv  h, 
V.-»Bac Ab. Bar.  h Feme, K— Fn 
vw  Flasket.  Moor.  422.  IBoll.  Ab.  437, 
B.  pi.  3.— Garibrth  v.  Bradley,  2  Vcft 
676,7^Bia.  N.  P  179.— Carr  v  Tay. 
lor,  10  Vet.  J.  578— Obrian  v.  Baa.  S 
Mod.  106.— Wilier  et  U.  v.  B«ker»  2 
Wlls.  423.— Boss  et  ux.  w.  Bowler  eft 
aL  1  H.  B.  109. 

(I)  HoweU  m.  Maine,  3  Ut.  403.— 
Selw.  N.  P.  303.-<}o.  Lit.  351.  a  n.  % 
Mitchinaon  v.  Hewsoo.  7  T.  S.  34d.^ 
Oglaa^cr  V.  Baston.  1  Vem.  396. 

(ti)  Cl^arke  v.  liord  Angier,  2  Freeaa. 
160— Bac.  Ab.  Aar.  h  Feme.  K.— 4 
Monugne.  129.— CuUen,  73. 


(36)  A  person  senteneed  to  impriaonment,  in  the  sUte  prison,  for  life,  is  eivi. 
liter  mortuus.    Dtmk^$  Cms,  10  /dla«.  Mep-  232.  A  divorce  a  vhttuU  nuanmnm 
restores  the  woman  to  tlia  condition  of.  a  feme  sole.    Bac-  Abr.  Marriagt  mU 
JDnoree  (E)  3.    In  the  slate  of  New  Tork  a  divorce  a  vinculo  matrimonii  may  be 
eblaiaedon  aoaaimt  of  adultery  in  either  of  the  parties :  and  if  granted  on  tba 
application  of  the  wife  she  is  secured  in  the  enjoyment  of  lands  which  the  may 
be  tba  owner  of;  or  goods,  chattels  or  chases  .in  action,  in  bar  poiieNise  ( 
(which  were  left  mith  ber  by  her  husband,  which  ahe  may  have  acquired  by  her 
a»n  industry,  or  which  may  have  been  given  ber  by  devise  or  otherwiie,  or  m^ 
have  come  to  her,  or  la  which  she  may  have  been  entitled  by  the  dcceaie  of  any 
relative  intoaVate  {)  at  the  time  of  proaouncinff  the  decree  i  for  which  the  may 
sue  the  defendant  (the  huaband)  in  her  own  name.    Am-  34  €- 102.  i.  &  3  A  Xi 
1991  ^  '  * 

(37)  VideFWaisa  v.  Beed,  ^IdmBep*  76.   JVimhm#iN  v.  BoMbe^^^Mm. 
J»^414.    mtwn V. MfcAel^ 3 CSgai^.  393*    On^^  Jg. PI^Mi 24* 30. 
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tirhilftt  fiblef  ill  which  case  the  husband  cannot  be  sued  alone  (9).  And  1/ 
iprben  the  wife  ia  executrix  or  adminittratrix,  at  her  interest  ia  in  ott^^^*^*^"*' 
droit f^  they  must  in  general  join  in  the  action  (w).  But  if  in  respect 
of  a  contract  made  to  the  wife  whilst  solC)  the  party  theretO)  after  the 
vuirriagef  give  a  bond  to  the  husband  and  wifo)  or  in  respect  of  aome 
new  consideration,  as  forbearance,  &c.  make  a  parol  |>rofmise  to  the 
husband  and  wffe,  they  may  jmn,  or  the  husband  may  aue  alone  upon 
such  new  contract  (x)  ;  and  if  auch  bond  or  parol  promiae  were  mad0 
to  the  husband  alone,  he  alone  should  sue  thereon,  the  wife  not  being 
privy  to  the  contract  {y)\  or  he  ahould  join  with  the  wife  on^'the  origi* 
Bal  contract  in  cases  where  it  is  not  merged  by  a  higher  security ;  and 
the  mle  is  the  same  when  the  feme  is  exceuttix  01^  administratrix} 
though  in  the  latter  case  it  is  said,  that  h  ahould  be  averred  in  the  de- 
claration that  she  is  still  living  (z). 

Id  general,  the  wife  cannot  join  in  any  action  upon  a  contract  made 
durif^  the  marriage,  as. for  her  work  and  labour,  goods  sold,  or  money 
lent  by  her  during  that  time  (a);  lor  the  husband  ia  entitled  to  her 
emmings,  and  they  shall  not  survive  to  her,  but  go  t6  the  personal  repre« 
eenutives  *of  the  husband,  and  she  could  have  do  property  in  the  mo-  r  •x^  S  ) 

Doy  lent  or  the  goods  8o1d(^).  But  when  the  wife  can  be  considered 
•a  the  merUori9u$  cause  of  action,  as  if  a  bond  or  other  eootract  under 
seal  be  made  to  her  separately  ot*  with  her  husband  (r),  orin  the  eaae  of 
ber  personal  kbour,  fcc.  if  there  be  an  exfirft  proniise  to  her,  or  to 
her  and  her  huaband,  she  may  join  with  the  husband,  or  he  may  sue 


348. 


(v)  ICitchkMQii  ^.  Bewsom  7  T.  R.     Bep.  m9.-^uckley  ^  Collier,  1  Satk. 


114.--CoaB.  IKg.  Bar.  It  Feme*  W.^ 

(w)  Via.  Ab.  Bar.  fc  Feme,  Q.  22—  WeUer  ct  al.  «l  Baker,  2  Wils.  424.— 

Com.  Big.  Bar.  fc  Feme,  V—2  Moa-  Chambers  sr.  DDnaldaon  h  others,  9 

^f«-  *^'  Bast.  4r2— Where  the  wife  U  separaf 

(«)  Ankerstein  ^  CUurk  et  al-  4  T.  ed.  from  her  husband^  she  may  in  some 

B.  616.— Howell  v  aCaiiie,  3  Lev.  408.  cases,  without  his  coacurrenee,  sue  in 

*'-  ^  e.eBllanl,  Carth.  462 — 8.  C  Ld.  his  name,  Chambers  v.  Donaldson  fe 


Eaym.  36«— fi.  C-  Balk.  1 17.~If  iUiard  others,  9  East,  471. 

^  Hambridgeb  Alleyn,  d6.*rPratt  et  (b)  Id.  ibid....Abbot  et  ux.  ▼.  Bb. 

UX.  e.  Taylor,  Cm.  Bliz.  61.  field,  Cro.  J|b.  644.-.WeUer  et  al.  v. 

(jf)  Lee  w.  Mynne  et  ux..  Cro.  Jac.  Baker,  2  WiU.  424.«^Bidgood  t.  Way 

110.— 8.  C.  Telv.  84.— Yard  ».  Ellard.  et  ux.—2  Bla.  Bep-  1237.— Buckley  et 

M.  Eaym.  368.-8.  C  8alk.  II7.--S.  ux.  v.  Collier,  Carth.  251. 


C  Carth.  462—* Forth  et  al. ».  8tantOD,  (c)  Alebury  ».  Walby,  1  Sirs.  230.^ 

1 8aund.  210.  Ankerstein  9.  CUrke  et  al.,  4  Term 

(f )  Lee  «.  ^yoae  et  ux.,  Cro.  Jae.  Bep.  616-r-CoJ  Utt  351.  a.  n.  t— l>un. 

110.-8.  C.  YelT.  84— Yard  v.  Elburd,  staa  v-  Burwell,  1  Wils.  224.— Selwyn>k 

Balk.  117—8.  C.  Ld.  Baym.  368— An-  Ki.  Pri-  310— -Hilliard  «.  Bambtidm 

kerstei^  v.  ^Harke  et  al.  4  T.  B.  616.  AUeya.  36.                                        * 

(a)  Bidgoed  v  Way  et  ax.,  2  Ma. 


^ 


(38)  8a»  whMe  the  wifc  la  (wdiMi  in  WMgt.  jyM  V.  r«i  Amm,  «  Mm. 
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t.         d«iie  (d);  and  it  has  been  holdcn  that  she  may  b«  joined-,  in   all 
r^^atan*  ^^j^  ^q  e^prets  promise  to  her(^e).^    And  a  feme  covert  execui 
must  join  in  an  action  upon  any  implied  promise  in  respect  of  ibe^ 
laie  of  tlie  doeeaaedf  as  if  mone^f  part  of  the  assett  of  the  testaftov** 
received  bj  a  party  after  the  coverture,  iii  which  case  the  huoband  ci 
not  sue  alone  in  assumpsit  as  for  money  had  and  received  lo  bis    ui 
but  he  and  his  wife  must  join,  and  declare  in  the  character  of  exec 
nix  {/)f  though  we  have  seen  that  he  may  sue  alone  upon  «n  exf^r^ 
contract  made  with  kim  in  consideration  of.  forbearanoOt  8cc.  (^>.      Fi 
rent  or  okRer  cause  of  action  accruing  during  the  marriage  ob  a  ieai 
or  demiaef  or  other  contract  relating  to  the  land>  or  other  real  propen 
of  the  wifcf  whether  such  contract  were  made  before  or  during'   %h 
coverture!  the  husband  and  wife  may  join,  or  he  may  sue  alone  (^)  ;  urn 
(  *y>  3  when  a  lease  for  years  has  b^en  ^granted  to  husband  ano  wife,  and  ttM 
lessor  evicts  them,  they  may  jqin,  or  the  hust>and  may  sue  alone  (i); 
and  in  all  actions  for  a  profit,  he*  accruing  during  coverture  in  ri^^a  of 
the  reoi  estate  of  the  wife^  .they  may  join,^  or  the  husband  nuiy  sue 
alope,  as  in  debt  for  not  setting  out  tithes  payable  to  the  wifo  (^).     But 
in  thesTf  and  indeed  ih  all  cases,  if  the  wife  be  joined  in  the  action,  her 
interest  must  be  expressly  stated  in  the  declaration,^^  and  cannot  be  ia« 
tended  (/)•     The  effect  of  joining  the  wife  in  an  action  when  the  hus- 
^nd  might  sue.  alone  is,  that  if  the  husband  die  whilst  it  is  pending,  or 
tfter  judgroentf  and  before  it  js  satisfied,  the  interest  in  the  cause  of 
action  will  survive  to  the  wife,  and  not  to  the  executors  of  the  busbaadt 
though  if  he  sued  alone  she  would  have  had  no  interest  (m).  In  the 
case  of  the  €Mi  death  of  thebusband,  or  even  where  he  has  been  trans- 
ported, for  a  term  of  years,  the  wife  may  sue  alone  upon  any  contract 

! 

(d)  Hillisrd  v.  Hanibridge»  AUeyn.     st.»  2  Lev.  107.— Com.  Dig.  Bar.   % 
56 — Buckley  v-  Collier,  1  9&lk.  114.—     Feme,  X.  V. 

Boie    et  ttx.  v  Hibwler  et  si.,  1  U.  B  (t)  Bro.  Ah,  Bar-  H  Feme,  pi  25— 

108.  114 — ^Bidifood  «.  Way  et  o^.,  3  Beaver  v.  Lane,  2  Mbd-  9l7»Bret  v 

BIh.  R.  1337,  9,  1240  — Weller  et  al.  v*  Cumberland,  Cro.  Jac.  399.-4.  C.  3. 

Baker,  2  WiU-  424 — Com.  Dig.  Bar.  .8fc  Bulatr*  164. 

Feme,  X — Selwyn'a  N.  P.  306.  n.  15.  (k)  Com*  Di^.  Bar.'&  Feme,  X.— 

309.                                  •    .                 -  Weller-ct  al.  v  Baker,  2  WiU.  423, 4: 

(e)  Fratt  et  ux.  «•  Taylor,  Cro.  Eh  Bret  e-  Cumberland,  Cro.  Jab*  399. 

61  — Bac.  Ab.  Bar.  &  Feme,  K.  (/)  Bidgood  «.  Way  et  ui-,  2  Bla. 

(/)  Anon.  1  8alk.  282.— Com.  Dig.  Rep.  1236. 

Bar.  &  Feme,  V.kVf.               *  (m)  Co.  Lit.  351.  a.  n.  l—Bruhlbrl 

(j^)  Ante,  18.  v-  Buckingham  et  ux*,'  Cro.  Jac.  77, 

(h) .  Alebury  «.  Wslby,  Strs.  230.—  205 — Bidgood  e-  Way  et  uz ,  2  Bis. 

Dimstan  et  ux  v.  Burwell  et  al,  1  VfWf.  R.  1236* 

334.— Blackb6fne  et  iix.  v.  Greaves  et 


^(^•■^''■."'■..■•^"^^******^ 


.  .(?9}  8o»shs  msyJQin  in  sa  sistioa  on  a  hood  to  husband  sad  wife,  conditioned 
for  their  joint  and  sereral  maintenance.    Schoonmafcer^^  £rVa.  v.  Elmend»r/  and 

0i$tkcnt  to  /aAnt.JI'A  49- 

(40)  Ace  Lewu  t.  Martin,  1  Hay,  263. 

(41)  Vide  SHU^  r.  SarkUe^  2  Caia^f  Mep-  221. 
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1^  puf  ^ff  i^xpirf d|  if  bf  h^r^  i^  W W^fi^  to  tbU  cQiii\tr3r^m).  h}ft  ^f^^MW- 

Id  ilit  w^  of  %  fcoftp  iK^e  tiy^d^n  i^wprdi^g  «  t^e  jCJ^stoni  of  L9nd9f  i 

•be  «m  flo^r  tue  «if^  Jt^  supd  i^  Mif  cUjr  c^iutf;  fui  ^  i^ufbAPd  ip>ii|t 

b#  joined  tf^r  €mtwffpl^(n}. 

t     )f  Uie  ku^bqfi4  #f<mv^o),  there  b  a  materifU  ^diftiQctiqn  l)€twee|i  [  *31  ^ 

itbuii^  rcid  ta^  €^i^%ixi  »<itioo.  Thf^  hyislNtnd  it  entitled  jto  tAe  cbaf- 

Icl  rpiU  jby  aurviyorii^ip^  and  tA  all  rejnt}  tf,Q.  accruing  during  the  cofer* 

UVf^i  hQ  is  9ipo  c^mM^  (o  4II  ch^ueit  given  ip  the  wifje  inuring  th^ 

coverture  in  her  own  right(/k),  though  not  to  her  r|ghta  in  autr^droU^^q^ 

Ai»d.  ^boif « |n  %ct^»  or  contract  made  vitl^  the  wif|B  bfcfprp  jcoyerturcy 

except .arAvara  of  fcnt(r},  do  not  aurvive  tp  the  husband^  ^d  ha  m^^* 

1(9  recover  the  aafl(ie,  &\ie  a»  mlmpiurfitQr  cf  hi|  vife(#).^  ^^4  if  peo^- 

i^  m  aciipn  hy  JhAiahaod  aixd  .wife  for  aiioh  choae  i^  actioot  the  wife 

^et  $he  ^u|t  fthai^s^JU^  i^f  thexoh^ia  jiudgpiem,  he  jqafjrt  n<«withstan4- 

ing  ht^r  f Hh^e<ment  d/^^i  iff ue  ^ef^tiop,  or  ^upjpitft  fn  acuon  ol  de^t 

eo  aMi^h  iqdgfli^nf(4 

If  ^b/B  49^  ^iCTHMT,  Mie  18  entitled  tp  .all  ohattela  rfsal  vhUb  her 
lune^nd  h%d  in  h^r  righ^  ^f^  which  be  did  not  dispo^  of  in  hia  Hfe^ 
tiOAe,  and  lo  vil^^MV  ^f  '^•Qt»  1^*  hecomkig  due  duiing  the  covertures 
end  to  all  arieaiV  of  irei^  niid  other  choaei  in  action  to  which  ahe  was 
eetitled  before*  Ihe  ipoTenurei  and  wh\ch  the  huabfu^d  did  not  reduce 
ipjto  actual  [KiiaicHi^ii^  aofi  even  tp  a  debt  due  upon  a  judgment  reco- 
vered by  husband  and  wife,  whether  obtained  for  a  debt  due  19  tj^ie  wife 


(m)  Carroll  e-  Blenrowe,  4  Eap.  Rep. 
37 — Beard  et  ux.  v-  Webb  et  al.,  2  B. 
81  P.  105— 8elwyi>*a  N-  P.  397  to  303. 

(n)  Beard  &  wife  v.  Webb  et  al.»  3 
B.  &  P-  98.-*-Caudell  v.  Shaw,  4  T-  R. 
361. 

(0)  Aa  to  the  effect  of  aanrivor^hip 
in  general,  between  baron  and  feme, 
aee  Bac*  Ab-  tit*  Executora  and  Adrni* 
eistratora.  H.  4 — 2  Bla-  Com.  43$.  to 
436.— CO'  Lit<  351.  a.  n.  1.— Com.  Dig. 
Bar.  81  Feme,  F.  1.  B.  _3,  3*  Z.  (3  A). 

ip)  Com.  Dig.  Bar.  &  Feme,  E.  8>  3. 


2.-^3  Bla.  Com.  4M.-*Co.  Lit.  351.  a. 
n.  1. 

(9)  Id.  ibid — Ankeratein  v.  Clarke  et 
al.,  4  T.  R.  616.— 1  Roll-  Ab.  889.  pi. 
10 — Hunka  V.  Alborougfa,  Dyer,  331,  a. 

(r)  33  H.  8.  c  37-  a-  3. 

(t)  Com.  Dig%  Bar.  Ic  Feme,  E.  3. 
3  Bla.  Com.  435.— Obrian  «.  Bam,  3 
Mod.  186.— Garforth  v.  Bradley,  3  Vea. 
676.— Heard  v.  Stanford*  R.  T.  Talb. 
ITS. 

(0  3  Mod.  189*  n.  ft-  h* 


(43)  Akbough  tbe  buaband  cannot^ aoe  for  a  debt  due. hia  .^e«  dim  tola,  after 
her  deatb  without  obtaining  lettera  of^minialration,  yet  the  neceaaity  of  doin^ 
thta  haa  rebtion  merely  to  tbe  laadir,  and  not  to  tlie  r^Ai  of  reducing  her  ckoten 
in  acihn  into  poaaeaaion  $  the  right  to  them  reaidea  in  no  other  peraon ;  if  ha 
gain  poaaeaaion  of  them  without  auit,  hii  title  ia  aa  perfibet  aa  ahough  be  had 
taken  put  lettera  oT  adminiat ration ;  if  he  die  without  reducing  them  into  poa- 
aeision,  the  right  to  them  aurfirea  to  hia,  and  not  the  wife'a  repreaentativea,  and 
if  any  other  peraon  obtain  the  poaaeaaion,  he  can  hold  only  aa  troatee  for  tbf 
husband  or  hia  repreaentatiTea*  WkUaktr  v.  WkUdktr,  6  /albia.  XUp<>  1]J|  Ok 
X4r.  351.  a.  n.  1.  * 
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I.  wbilst  wAt(u)f  or  upon  a  contract  made  with  the  wife  darhif 
f^^Ia*!  ^^^^  ^®  ^*  ^^^  *raeritorious  cause  of  action(w);  ahe  h  also  tfmil 
to  all  rights  of  action  in  autre  droit  aa  executrix  or  adininistratrix^j 
aad  in  ail  these  cases  where  the  wife  is  joined  in  the  action.  If  the  lit 
band  die  pending  the  suit,  it  will  not  abate^  and  the  wife  ma^  proc^ 
to  judgment  and  execution,^  the  death  of  the  husband  beings  eti^^e^t 
upon  the  record(y).  And  when  a  feme  executrix  marriea  a  debtor 
the  testator,  the  right  of  action  is  only  suspended  during  the 
and  if  she  survive  she  may  in  her  character  of  executrix  aoe  the 
tutors  of  the  hu8band(z). 

The  consequences  of  a  mistake  in  the  proper  parties  in  the  case  i 
baron  and  feme,'  are,  that  when-  a  married  woman  might  be  joined  i 
the  action  with  her  husband,  but  sues  alone,  the  objection  can  onljr  h 
pleaded  in  abatement,"*^  and  not  in  bar,  though  the  husband  might  sus- 
tain a  writ  of  error(a) ;  and  if  she  marry  pending  the  suir,  her  coTe^ 
ture  must  be  pleaded  fiuU  darein  continuanee(6).     But  when  •  feme 
improperly  sues  alone,  having  no  legal  right  of  actbn  whatever,  ale 
will  be  nonsuited(c) ;  and  if  she  imprbperly  join  in  an  action  with  her 
husband,  who  ought  to  sue  alone,  the  plaintiff  may  demur(</),  or  tJie 
judgment  will  be  arrested(^),  or  reverted  on  a  writ  of  error(/).    -Aii^ 
if  the  husband  sue  alone,  when  the  wife  ought  to  be  joined  either  ja 
[  *96  j  her  own  right,  or  in  autre  droits  *he  will  be  non8uited(^} ;  or  if  ti^ 
objection  appear  on  the  record,  it  wUl  be  fatal  i% arrest  of  judgment  or 
on  error(A). 

(»)  Com.  Dig.  Bar.  &  Feme,  F.  1 — 2        (a)  Miner  et  al.  v-  MUnes  et  al.,  3 

Bla.  C.  434--Garforth  v.  Bradley,  2  T.  R.  631. 
Ves.  6r6. — Oglander  v.  Buton,  1  Vern.         (6)  Bae.  Ab.  Abatement,  6- 
396.  (c)  Caudell  v.  Shaw,  4  T  R.  361. 

(w)  Bidgcod  V.  Way  et  ux.,  2  Bla.         (d)  Buckley  v.  Collier,  1  Salk.  lU... 

Rep.  1239 — Brashlbrd  v.  Buckingham  Rote  et  ux.  v.  Bowler  et  al.,  1  Hen.  Bbu 

et  ux.,  Cro.  Jae.  77>  305 — Co.  Lit.  351.  108— Weller  et  al-  v.  Baker,  2  MTili. 

a.  n.  1.— Oglander  w.  Baston,  1  Vern.  424. 
396.  (e)  Abbot  et  ux. «.  Blo6eld,  Cro.  Jic 

(dp)  Ankerstein  v.  Clarke  et  al,  4T.  64|^. 
R.  616.—- Com.  Dig.  Bar.  &  Feme,  F.  1.         (/}  Bidgood  v-  Way  et  ux.,  2  BU. 

(y)  a  and  9  W-  3-  c  11.  4.  7.--Mid.  'Rep.  1236. 
dleton  V.  Croft,  R-  T.  Hardw.  397  to         (j)  Anon.,   1  Salk.  282»Bac.  Ab. 

399.  Bar.  &  Feme,  K. 

(z)  Crotsman  v.  Reade,  Cro.  Piliz.         (A)  Alebury  v.  Walby,  1  Str*  229.— 

114.— Anonymous,  3  Atk-  726.  Wise  v-  Bellent,  Cr.  Jae.  44S. 


(43)  Vide  Schoonmaker't  Executor*  v.  Elmeruhrf,   10  Johns.  Hep,  49.    Vuu^kan 
y.  Wilton,  4  Ben.  ^Mun,  452. 

(44)  Vide  J^rmUm  v*  Hobineon,  TayU  72. 
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^  Tvifc  aAtioa  upon  an  exfiress  contractf  must  in  fj^eoend  be  brought        K- 
•gainat  Uie  parijr  who  made  it  dther  in  perMm  or  by  agent(0 ;  but  dif-  fjJ^J^b^ 
cultie&-fr€||uentl7  occur  in  ret^ard  to  implied  contracts)  which  are  created  tween  the 
by  biHs  in  respect  of  the  existing  debt  or  duty;  in  these  the  action ^^fV^"^^ P^* 
9houldbs  against  the, person  who  is  subject  to  the  tegai  lia^iityi^)iw\ihrefeT' 
therefore  in  an  action  against  a  capuin  of  a  troop,  for  goods  furnished  ence  to  the 
10  the  men  during  the  time  of  his  abse^ce»  and  whilst  another  officer  ^^^  '^^y. 
ftMA  in  the  actual  command  of  it,  and  by  whom  the  orders  for  subsist- 
ence   were   issued,  and  who   received  the   subsistence- money  from 
government^  it  was  decided  that  the  defendant  being  under  no  legal 
liability,  and  not  having  made  any  express  contract,  was  not  liable  to 
the  actipn,  though  he  was  still  entitled  to  a  prqfit  upon  the  sum  issued 
by  government  on  account  of  the  .subsistence-money,  and  though  the 
troope  still  continued  under  his  inilitary  order8(0 ;  and  though  in  gene- 
ral the  owner  of  |t  ship  is  liable  for  repairs  ordered  for  him,  or  for  his 
benefit,  by  his  captain(m) ;  yet  where  the  legal  title  to  a  ship  remained 
for  a  month  after  the  sale  thereof  in  (he  vendor,  and  during  that  time 
the  captain  by  the  direction  *of  the  purchaser  ordered  repairs,  it  was   [  *24  ^ 
decided  that  the  vendor  was  not  liable  for  the  aniount(n).«' 

When  a  person  has  contracted  in  the  cepecity  of  an  ag^nt^  and  that  Against 
circumstance  is  known  at  .the  time  to  the* person  with  whom  he  con-^fl^*^^' 
tracted,  such  agent  is  not  in  general  liable  to  an  action  for  the  non- 
performance of  the  contract,  even  for  a  deceitful  warranty(o),  if  he  had 
authority^  from  his  principal  to  make  ttte  contract(A);  and  when  an 


(i)  Younfj^  et  al.  v.  Brander  et  ml.,  8 
East,  13—- James  o.  Jones  et  al-,  3  Bsp. 
C  N,  p.  37. 

(fc)  Kinder  ct  a.1.  t^  Paria,  ,2  H.  Bia. 
563-— Jenkins  v.  Tucker,  1  H.  Bla.  93. 
A  person  attainted  or  outlawed  is  liable 
to  be  sued  though  lie  cannot  sue.  Mao> 
donald's  case,  Foster's  Cr.  L.  61. 

(0  Myrtle  t».  Beaver,  1  East,  135  — 
ftice  V,  Chute,  1.  East,  5r9-^Young  et 
al.  v»  Brander  et  al.,  8  East,  10* 

(m)  Young  et  al.  v-  Bmnder  et  al.,  8 
East,  10 — Prazcr  y.  Marsh,  13  East^ 
238.  S.  C.  2  Campfo.  517..^Stokes  v. 
iQame  and  others,  2-Campb.  339 — ^Tre- 
whella  and  another  v.  Bowe,  11^  East, 
435. 

.  (n)  Youngjeisl.  v-  Brander  et  al.,  8 
^uit  10.  and  see  Fraxer  v-.  Marsh,  13 
East,  238 — S.  C-  2  Ctfmb.  517.  As  to  an 
setioa  not  being  suatsiaable  by  a  cestui 


que  trust  against  bis  trustee,  vid^  ante, 
3,  note  b.  and  Sanders  on  U.  &  T.'222, 
Smith  and  others  v-  Jameson,  5  T.  R. 
602,  3.-^Ex  parte  Apsey,  3  Bro-  Ch.  C. 
265.*  When  a  coinmissioner  or  trustee 
under  a  navigation  act  is  liable,  see 
Horsley  «s  Bell  and  others,  Ambl.  770. 

(o)  Johnson  v  Ogilby  et  al.,  3  P. 
Wms.  27Q,  9.— Perkin  v.  Pawley,  1 
Bla;  R.  670.— Pond  v.  Underwood,  2 
Ld.  Uaym%  1210— -BuUer  v.  Harrison, 
Cowp.  565.— Sadler  v.  Evans,  Biirr. 
1986 — Macbeath  v.  Haldimand,  1  T. 
R.  I81.--Unwin  v.  Wolsclcy,  1  T.  R. 
674^'*Greenway  v.  Kurd,  4  T-  R.  553- 
Hart  son  v.  Roberdeau,  Peake,  C.  N.  P. 
120.-^Bac.  Ab.  Action  on  Case,  B.— Ab- 
bott, 1st  Edit.  229 — [Part  2-  c.  2-  J  2.] 
Wfird  V.  Felton,  1  East,  507- 

(p)  Johnson  v.  Ogilby,  3  P.  Wras. 
279. 


(45)  Vide  Wfrnd^ver  &  JCnltn,  ▼.  M^gfib0m  &  •iKri%  7  Jithnu  Rep,  308.  But- 
My  ▼.  AUetk  U  Men»  d  Ma$9,  Rep.  163^  In  the  last  cited  case  neither  the  plaintiiF 
Ssrtfke  master/  bad  notice  of  the  .previous  transfer. 

<4()  Vide  OsSivT'  Otih  l/fAaSf  JS^  4ia»  5  JMas^  Mip,  35J.  n.  ^  AsMisfv  r. 


; 


M  ov  mi  htitifi«  fd  Jj^  Afcf loir 

f^-  .  iltlnt^  ftt  itii  6ii  th*  behalf  of  his  elient  promlteft  tf»  pay  tiMMy,  ^ 
"'•**^***18  not  per^nMj  liMe  if  be  htd  authority  from  hh  c1ient(>k)w  fi«if  i 
an  agfent  co^naitl  tinder  seat  For  the  act  of  another,  though  he  tfescrfti 
fihnsdf  in  the  deed  at  cont^cthi^  for  and  on  th^  part  and  bthartf"  m 
inch  other  p^rsot)(9rX4s  6r  if  he  accept  a  bill  6f  e«ch.mgb  gfteti^ralfj^  mni 
iibt  a^  At|;fcnt,f  he  Is  p^r^bnafly  Fiabli^,  and  may  b^  suecf(V>),  uftUtt  m  tic 
case  of  an  agent  coniracUng  iih  ih^  behalf  of «  govern metit(ff).  St>  fl 
a  person  acting  ai  fgent  do  not  disctov6  liis  principal,  or  dechr^  rtnfl 
b'e  acta  as  agent»  at  the  time  of  making  the  contract,  he  will  be  j^cir- 
tonally  respbnfciblc(/);«0  anda  master  of  a  ship  is  in  geneml  HaM^  fi^ 


ip)  Johnson  '19.  Ogllby  ei  St.,  3  P-     Myrtle  v.  Seirer,  1  &«8t» 
Wins-  977*  Chute,  1  Bast,  583. 

([^)  AppletMi  •.  ftiaiUy  5  Bast,  148.  (i)  Hanson  v.  Robardean,  VieaiBe^  C 


(r)  Thomas  et  ai.  v,  BiSliop.  Sira.     N.  P.  ISO.-^-Macbsath  v.  Ualdiimad. 
^S.'^Dt  6ailk>n  v.  L'Aigle,   1  Bos.  &     1  T.  R-  181.— Gtorge  v^  CUfrtt  ct  iL, 


Pul.  368-  7T.  H-359 — Simon  v.  Mouvos.  Buir 

(t)  Macbeath  v.  Haldiihand,  1  t  R.      1921. 
i73 — ^tJnwin  t^.  Wolaeley,  1 T.  R.  674. 


ji^ii,  2  Binnajf^  301.    Bethune  v.  JSTeiUon,  2  Cain?t  Rep.  139.  Mann  ▼.  Cban^gr^ 
9  Mom:  Bep.  335.     i>n«m5ury  t.  £1119,  3  JbAnt  Ca«.  ^0. 

(47)  An  attorney  is  personally  liable  to  i  sherif'T,  and  sb,  it  Would  seetti,  to  any 
either  oflKcer  of  the  coort,  fbt  his  feea,  as  it  is  to  be  t^resomed  that  the  emfil 
was  given  to  the  attomejf.  Adamt  v.  ff^pkina  S  Johm.  Bep'  253.  OuMterh^mtw. 
ikiy^  9  JoAnt.  Bep.  114. 

(48)  Vide  White  V  othert  t.  Skinner,  13  JehlUs  Bep.  307-  Tippete  f.  fnOktrd 
6iher9,  4  Ma9»'  Bep.  595.  Cutter  v,  Whittemore,  10  Ma$9.  Bep^  447.  M^er  vgi 
miother  V.  Barker,  6  Binney,  72^    Sitmner  v*.  WilUavu,  8  J<0««.  Bep- 103- 

(f)  The  drawer  of  a  note  a9  gnardfan  of  anolher,  was  held  personally  liabk- 
fthatch^  T.  i>in9more,  5  .Mbtt.  Bep-  2^9-  Tor^er  y.  f*u^ff,  6  Muee.  Bep,  58.  A 
eovenan't  by  an  executor,  a&'ekecQt6r,  and  naf  ofheneite,  was  h'ehl  not  to  bifid  hiis 
petSoftklly.     Thayer  v.  JVenMU  Bep,  C  C-  U-  3  Firei  CircU.  37- 

(49)  Vide  Bainbridge  V.  DoTtmie,  6  Man.  Bep^  357.  Jenet  v.  'Le  7Va5e,  3  2kA 
384.  So,  the  Secretary  at  war,  taking  a  leaae  of  a  tmilding,  in  Washington,  fi^ 
the  use  of  the  war  olEce,  was  held  n6t  to  be  liable  tinder  a  covenant  contained  is 
the  lease.  Hodgeon  v.  Dexter,  1  Cranch,  345.  Bat  a  |)abt{c  oiHcer  may  render 
himself  liable  by  his  express  promise.  GiH  v.  Br^ten,  12  /aAit«.  Bep.  385.  Tbfe 
Supreme  Court  of  the  state  of  New  Tork  have  decided,  that  an  ag«nt  t>f  govern- 
ment, khown  as  such,  -is  personally  liable  on  a  contract  made  by  him  ot^  acicoinA 
or  government,  unless  it  aippear,  as  well  that  he  coAtratted  in  his  olBciai  capa- 
city, and  on  account  of  government,  Ss  that  the  other  party  gave  the  credit,  wiA 
intended  to  look  to  government  for  compensation.  ShfjfietJ  v.  ffiiteen,  S  dai^i 
Bep.  69;  Sed  vide  ffulker  v.  Srbdrtwuil  13  Jtlkne.  Bep.  444.  Std/fw.  ffopkina,  13 
i»Aaf.  Bep.  313. 

(50)  If  the  seller  of  goods,  knowing  at  the  t'fmt  that  thelMiy4*i%  thou^'deallng 
with  him  in  hia  own  name«  is  in  traih  tlie  agen^o^nother^elect  to  give  the  cre- 
dit to  such  agent,  he  cannot  afterwards  recover  the  value  •gainst  »be  knows 
}»rihcipal :  hut  if  the  priftc^l  W  Ifot  toiSmn  a<  the  tittie  of  ^  purchase  l*ilide 
by  the  agent,  it  Sifems  that  when  dkco^ered,  the  •prlaofpid  o^  theaig^t  ssiy  bs 
sued  at  the  election  of  the  sener;  anless  wliere  by  the  usage  of  Ifade,  the  OrtM 
fclindersHboJI  tb  be  odIiMnM  V»  the  agent  so  dedfti^:  as  ^t^oolsi'ly  m  tlM  ttese 


ur  fomai  ax  ceimAcnr»  3| 

ne«eM«riiB  fctoiiliiJ  •bnHMl(«)i  or  In  M%  *cotttitt7i  tttHeti  HMf  weni       n 


tnmf  hb  ratd  upa»  th*  bill  of  ladiig,  or  gontrtHf,  for  «he  loMof  gooi%  ^      ^ 

imleM  tKoilft  htft  boon  a*  oiq^roa  oowiract  with  iho  ownen(x};  and  It 

«o*ttis  tiMt  o  potfoy  iNOfeor  itaio  can  bo  totd  for  ibo  pramiuiM  of  in* 

iitndiea(y>    Tlvoro  la  aUo  a  inatorial  diatinciion  botvten  a»  actios 

l^alnst  an  agtot  hft  tho  tocorefjr  ol  d*niag«%  for  the  noi^performuMO 

of  tho  eoiiiif«tt>  and  all  aotfoa  to  rooovor  back  a  apootfic  aaaa  of  nwooy 

Moeived  bf  blm^  for  #hoo  a  contract  baa  b«Oi>  feacuidcd»  or  a  poraoB 

tea  recof  vod  numof  aa  agom  of  anotbar  who  bad  no  rigtit  tlioraio»  and 

b*b  not  paid  it  ovor ;  an  action  maf  bo  Miatained  againac  ibo  agent  to 

vocofor  tho  money «<*  and  tbo  moro  paatidg  of  aucb  money  in  account 

irhb  Ma  piindiMl,  wHhbOtbny  new^mdit  giroo  to  bioH  is  nat  oqntvn-  * 

lent  to  a  fM^ikiont  of  tbo  akotoojr  tt>  tlio  pifonipai  %  bnt  in  fonaaalt  if  tbo 

mtuhtf  be  paid  omr  beforo  noiico  to  ig^ndn  li»  tbe  agent  ia  not  iiahle(zV» 

tmlooa  bia  receipt  of  tho  lAoney  mn  obrionalf'  Ufogal(B).M    An  auG« 

tiotkeo^  «tid  atake^holdor,  #bo  am  oonaidorod  an  tniaioea  for  both  par* 

fiea^  aro  bound  to  retain  tbo  monay  fiU^ono  of  them  be  clearly  eotitfod 

Oa  rocal¥e  it)  antf  if  he  undnly  pay  k  o^er  lo  either  party  not  entitled 

10  it^  ho  win  be  liiMe  lo  rapny^ibe  <do|R>aii  or  atabe(^}w 

At  bkW  one  partner  or  tnnaot  in  eommon  cannot  in  general  ane  baa  Partnerfl, 

boiMHTtnert  or  Oo-iBnabl-ln  any  actfoo  ia>brm  ^  canimeinrc),  bnt  muat  ^^^^^^  *" 
*  •  .  1.        ^  ^  .*         .     ....  .  .  .    -  common, etc 

'*proceod  by  tttrtH  t|iiaGCoont(</),  or  by  bill  in  oqmty  if  a  rule  fonnded  [  035  ] 

(ki)  Eieh  v.  Coe  ^t  at-,  Cowp.  639-^  tPerthiTd et  al.,  2 Etp^  Bep*  SOT- 

^esterdell  v.  Dftle,'y  T.  R.  319.         -  (a)  townton  %.  Wilftoa  and  odicrt» 

(v)  Abbott,  lal  Mil.  95^Purt  %  1  Cunpb.  396.**'4ioveU  «.  Simpson,  3 

c  3.]  £«p.  Bep.  159. 

(jr)  BoBOB  t^  Auidford,  Csrth.  56.--  U)  Burrough  v.  Skinner,  Burr.  2639. 

Bae.  Ab.  tit*  Actions,  B.    '      '  (c)  Smith  v.  Barrow,  2  T.  R.  478 — 

(r)  1  Marahali,  204-  -  Mainwaring  ct/l.  v.  Newman,  2  B.  and 

(s)  Buller  v.  Harrison,  Co>vp.  565.—  <  P.  124 — Heskethi'.  Blanchsrd  etsl,  4 

Sadler  v.  Evsns,  Burr.  19S6 — Pond  v.  Bsst,   144 — Wilkinson   v.  Frasier,    4 

•  tTnderwood,  L-  tUy.  1210.-t-Gre^way  Esp-  Rep.  IBS-   • 

V.  Burd,  4  T.  R.  553.— Car^r  «;  Web-  t<0  *'^<:-  ^*  ^>^*  Account.— Whe^r 

sur,   8tra.  480— Rul.  M.  P.    133—  v.  Horne,  WiUes,  208. 
Biibop  V-  feagle,  10  Ifod.  23.— Jons  v. 


of  prfaialpsis  reaidiair  iihfosd.  Asttsnw^^  mother  v.  Oawfafsfuj,  15  JBasi*s  JUp. 
62.  Et  vide  Mauri  v-  Mefeman^  13  Jo/mt-  Bep.  58. 

tSl)  Thfe  pUliilMTIm mp-etretkm  to-soe  either  the  one  or  the  othsr,  imleas 
there  were  a  special  promise  from  either,  iri  which  case  the  other  is  dischar^^ 
OonUumv.Bwtmtt^^Sir.  816.    Ftanmm^ oMiksr ^.  JMsist,  1  Tkrm  JUp.  106. 

(St)  Tide  fJks^pMfT.  JM.  C^wp.  904.  Jfts^hiM  r.  9$emai%  5  Etp.  MUp.  103. 
AnrMyr.  JV1911,  y  J^I^Jt«p-  1/9.    ITAMlTMuf  t.  Jlretlktlafiiby  Csiif^60. 

•|:53)Vilke ihtmt t.  OK*.  I  Johm-  Mep. 410. 

(54)  Or  the  paymeat  wsa  eoilipalsory,  apd  aot  ^aAe  eaqiressly  Iba  the  use  of 
KhdpHncipaL    Jl^Ary  aetf  iil«rs  ▼.  GMilni»  9  JMat' Hl^  30L    Bntwknr^  Bafou, 

(t)  Vide  Mveur.  StpiOmmM  wd  AMosr,  12  J^km^  Mtp*AIOh  fasot  r*  JUbu 
«Mi  1  JBitmegt  191; 


32  OV  m  FAftTIES  TO  AV  ACTiO« 

!!•  Oft  tke  Mtaro  of  ihe  »Uiiation  of  the  iMirtiM»  lAo  rtHBrulii  ot  bMr  aif  iri 
nnuBAviv.  j^j^^j^  complic«ied  accounu  between  them,  aod  ilio  pnpfneifv 
from  the  cooficteoc^  reposed  by  the  fMities  in  each  othoiib  of  thoir 
examined  upon  oath,  which  can  ooly  bo  effected  in  a  coort  of  equltf 
Therefore  in  the  caae  of  a  partnerthipt  eae  partaor  cannot  at  Imt  re«» 
Tor  a  8QQI  of  money  received  by  the  other  on  account  of  the  iirmy  umlem 
on  a  balance  struck  that  sum  is  found  to  be  due  to  him.AlQiic(<^)-  <Aad 
in  assorapstt  by  A  B  and  C  against  O,  as  one  of  Ihe  indorsera  of  a  pra- 
raissory  nolo,  drawn  by  £  in  favour  of  himself  and  of  the  enid  C  aatf 
D,  then  in  partnership,  and  by  them  indorsed  to  the  plaindffbt  a  plea 
in  bar  that  C,  one  of  the  piainuffs,  is  liable  as  an  indoraerf  togother 
the  defendant)  was  held  good  on  special  demunror(e^ ;  and  in  an 
'  by  soferal  as  ejiecutorSf  a  plea  in  bar  that  the  proasises  wero  naode  Jbf 
the  defendanu  joinily  with  oao  of  the  plaintiffs  is  8ufliciant(/9.».  B«t  if 
one  of  two  or  more  partnera  osf^eesly  covenant  or  agree  to  accolm^ 
fcc.  and  neglect  to  do  'so,  an  action  maf  be%upported  by  the  oiher8(^); 
and  if  tn  account  bo  stated,  and  one  partner  expressly  promise  to  pay 
the  balance  appearing  to  bo  due  |p,  tho  other,  the  ktter  may  aue  at 
]aw(A)  i'^  and  in  the  case  of  d  personal  chattel,  or  of  troes  severed  fcQm 
the  land,  if  one  of  two  or  more  jeint-tOMtttS'Or  leoanls  in  commont  itf 
[  *37  ]  the  *BuIe  thereof,  convert  the  thing  into  monevy  the  joint  inioreat  is 
determined,  and  each  hath  a'  separate  interest  f6r<o  sum  certain,  and 
may  support  money  had  and  received*^,  against  tho  other(f);  and  one 
partner  may  maintain  an  action  for  money  had  and  received,  against 
the  other  partner  for  money  received  to  the  separate  use  of  the  for- 
mer, and  wrongfully  carried  to  the  partnership  acooutit(ib) ;  and  a  port* 
ner  may  recover  money  paid  to  his  co-partner  for  the  purpose  of  being 
paid  over,  as  the  plaintiff's  liquidated  share  of  a  debt  to  their  joint  cre« 
dtior,  if  it  be  not  so  applied,  ayid  the  plaintiff  be  obRged  to  pay  such 
joint  creditor(0'"*  So  one  of  several  co-sureties  in  a  bond,  who  has 
been  obliged  to  pay  Inore  than  his  proportion,  may  recover  againit  any 

(d)  Smith  V.  Barrow,  2  T-  R.  478.  Thiinblethorp  v,  Hardesty,  7  Mod- 116. 

(«)  Mainwaring  et  al.  %u  NewpaB,  2  Venning  v.  Leckie»  13  Rast,  8. 
B.  and  P.  120-  (A)  Foiter  v-  Alvanton,  2  T.  R.  4831, 

(/)  2  Boa.    and  Pul.  124.  n.  c — 1  3 — Smiib  v.  Barrow,  2  T.  R.478. 
Wentw,  ir,  18 — When  a  co-executor         («)  Wheeler  v.  Home,  1  Willei,  209. 

baa  refused  to  act  he  may  be  8iied»  Martin  v.  Knowlbye*  8  T.  R.  146^ 
Bawltnson  v.  Shaw,  3  T.  R.  557^  (k)  Smith  v.  Barrow,  2  T.  R.  476. 

(S)  Foster  v.  Alvanaoo,  2  T.  R.  482.       .  iiy^r\g^it  v.  HBAter,  1  £aat,  ^ 


(55)  Bed  Vide  post.  29.  n.  63.  •    «, 

(56)  Vide  Cateyr,  Bntth^  2  Caiue't  Rep.  29S.  So, /if  one  partaer  covenaat  to 
pay  all  debu  due  from  the  partnerabip,  he  is  liable  for  a  debt  due  frtm  the  pact- 
nerahip  to  one  of  the  other  co-partneri.    Bobari  ?•  Hvwtrd^  9  MdU'  B^  304. 

(J7)  Vide  Seldan  v.  Siclnck,  2  CaiM*9  Rep- 166. 

(58)  Where  one  partner  gives  a  promissory  note  to  another  partner,  for  the  uie 
of  the  firm,  the  payee  may  maintain  sn  action  in  bis  own  nsme*  Fan  Am*  r. 
F«rrf^  8  CraacA,  30. 


'•y« 


» 

4 

Ul  VOAV  tX  COMT&ACTU.   '  9S 

• 

«no  of  the  etbenUs  pr^rtlon  of  the  money  paM  under  tte  teiMi(M>^  ;,^^ II; 

And  uQles»  th«<0  be  a  peitnerahip,  one  of  •evend  parties  intereated  in 
profits -maf  in  generd  proceed  at  law  against  a  person  who  has  reoeiv- 
cd  his  share:*  thus  if  a  sailor  engage  on  a  vhaling  imfSgOf  and  is  to 
receive  a  certain  proportion  of  the  profits  of  the  voyage  in  lisu  of  wa* 
0:089  when  the  cargo  is  sold,  be  may  maintain  an  action  for  bis  wages 
ttgainat  the  capcainf  and  shall  not  be  eonudered  as  a  partner(ii) ;  and 
i^hen  the  agreement  between  two  doea  not  eonititute  a  partnerahip  aa 
between  themeelfiest  but  only  an  agreeaaent  in  fdvoor  of  one  aa  a  com* 
pensation  for  trouble  and  credit^  he  *may  su^^she  other,*>  though  as  be-  [  sss  3 
tween  third  persons  both  might  be  liable  a»  pBnners(o). 

When  there  are  several  partUe^  if  fheir  contract  were  jeint  they^ndly.  With 
should  aH  be  made  dcfendants(/k)vand  if  one  of  them  be  dead,  it  is  more  reference  to 
proper  to  state  in  the  declaration  thai  Iho  contract  waa  made  by  him  ss^i^^'^f^^^^ 
well  as  by  the  8uvfivor(^) ;  it  seeaM  h#wei»r  that  no  advantage  can  bedants ;  and 
tahen,  though  the  declaration  do  not  netke  the  deceaaed(r}.    A  con*  ^^JJ^'  ^ 
tract  made  by  two  partners  to  pay  a  aum  of  money  to  a  third  person 
equally,  out  of  their  own  private  fundai  ia  a  joint  contract^  and  they 
should  be  jointly  sued  upoivit(#);*  but  if  A  lease  for  yeara  to  B  andt^, 
rendering  rent,  and  C  assign  hie  naeiety  to  D,  A  may  sue  B  and  D 
jiMntly  er  severally,  at  hia  election^  for  rent  in  arrear(0 :  and  where  two 

(m)  Oowell  V.  Bdwsrda.  S  B.  &  P.  row»  3  T.  R.  477, 8 

268.— Deering  «.  Earl  of  X^incbeUea  et  (r)  Hyat  v.  Hare,  Comb.  383.— Ditch- 

al.,  3  B.  &  P.  370.— Child  vi  Morley,  8  bora  v.  Spracklin  et  al*,  5  Btp.  Rep.  33. 

T.  R.  614 — Toiistaint&  others  V.  Mar-  Smith  v.  Barrow,  3  T*  R.  479^— Via. 

tinant,  3  T.  R.  IQO.  Ab.  Partner,  D.  ace.— Spalding  et  al.p. 

(n)    Wilkinson  v.  Fratier,  4  Bap.  Mure  et  al*,  6  T.  R.  365.— Titiard  v. 

Bepw  1^.  Warcup,  3  Mod.  380.  casilr. 

(0)  Hetkcth  «.  Bknchard*  st  al.»  4  («)  Byers  «.  Dobey,  1  U.  BU.  336* 

Baat,  144.                                    .     ,  (t)  Waldron  v.  Xicart  et  al.,  Palmer, 

(p)  1  Saund.  153.. n.  1.  391.  b,  o.  4.  1^3 — ^3  V'in.  Ab.  66.  7.-3  Saund.  183. 

(9)  1  Saund.  391.  a  3.9^BlackweU  «.  n.  l^lpswicb,  BaiUfis.  he.  of, «.  Mar- 

Ashton,  Stylea.  50  —Spalding  et  al.  v,  tin,  Cro*  Jac*  411. 
Mure  et  al.  6  T.  R.  36Sw-4mith  v.  Bar- 


(59)  Vide  ThePfple  w.lhmean,  1  J^hnt^  Rep.  311. 

(60)  As  in  the  case  of  pertona  running  a  line  of  stages,  where  each  haa  hts 
separate  portion  of  the  road,  and  proTidea  horsea  and  carriages  at  his  own  ex- 
pense and  risk.  Wttrnwe  ead  Chee$€kermigh  ▼.  Baker  ond  j^wm,  9  Jekne-  Mt^- 
307. 

(61)  Vide  .Mksiy  ▼.  Whim^  &  eihere^  10  /oAfit.  Rep.  228.  Dr$  t.  BerweU^  1 
Oofi^.  339. 

((Q)  A  covenant  in  a  lease  to  two  persons^  ss  tenants  in  common  that  the  les- 
sees shall  pay  the  rent,  is  a  joint  coFenant,  notwithstanding  their  several  inter- 
cst«.  PfdlUpe  T.  Bantatl  turvivert  £/c.  3  Bimejf,  136*  If  a  partner  purchase 
loodi  lor  the  partnership  account,  but  00  his  individual  credit,  he  may  be  sued 
•bne  S^heeier  U  ameiher  t.  Smtk^  9  Ma§$»  Rep.  119-  And  if  a  partner  raise 
Biociey  by  way  of  discount,  on  a  lMll*drawn  by  himself  individually,  the  lender  can 
Mf  rt  to  the  partnership  neither  in  aA  action  on  the  bill,  or  on  an  implied  as* 
auapsity  although  the  pieossi^i  af  the  bill  ware  s^ifd  to  the  partnership  ao* 
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3A.  OV  THE   PAATiyS  TO  AS  AOTIOX    ' 

n.  hvcmI  tonaiKs  «f  a  farm  agreed  wiih  a  auccelding  i«Mnt  to  vaCtv  osv  ■ 
**"™"*""  laiii  mrfticM  in  difference  rcHpectin^  tli«  fui-m  lo  arbiiraiion,  and  joliiU;^ 
and  Kverallf  promited  to  pirlorm  the  awitrda  itDd  the  drbimiorfl 
awarded  thai  each  of  the  two  thould  pay  a  certain  sum  ot  rtuKiKf  to  ihc 
thirdi  it  .was  decided  thai  they  were  lidUe  to  be  Mied  jointly  for  the 
■uiUB  awardeil  to  be  paid  by  each,  because  by  tlie  terms  of  the  agne- 
meni  they  had  protniied  jointly  ai  nelj  u  aeverull^,  which  made  each 
[|  *39  3  uf  them  liable  for  the  sci  of  ihe  *ather{u).  Parceoers  ehould  bciore 
partiiion  be  jointly  uied,  ttwugh  they  be  eniitled  to  the  eatate  by  dif-  | 
ferent  deacents(fi').  i 

With  respect  lo  ihe  mode  of  talung  advantage  of  the  omitmon  of  a 
parly  who  ought  to  be  made  a  co-defend.>nt,  there  is  >  material  distifie- 
tion  between  thb  caaei  and  that  of  co-pidiotiS's.     We  have  seen  Uutif 
a  person  who  ought  to  jmn  as  plaintiff  be  omitted  ^nd  the  objection  a^  i 
pear  upon  the  ptendinscsi  the  defendant  may  demur,  move  in  arrest  if  A 
jndj^ment,  or  bring  a  writ  of  -error  i  or  if  the  objection  dn  not  appov  | 
on  the  pleadings,  the  plaintiff,  except  in  the  caite  of  co-exerutora  or  oi-  f 
Bdminiatrators,  will  be  noMuited(r).     But  in  the  case  of  de&ndanti,  ii  \ 
a  pvrty  be  omitted,  whether  be  be  sued  upon  a  personal  contract,  oral  ^ 
pernor  of  tlie  profits  of  a  real  estate,  as  in  debt  for  a  rent  char,ie(y),  iIk 
objection  can  only  be  taken  br  plea  in  abaienteat"  verified  by  affidant(z^ 
unless  it  appear  on  the  face  of  the  dectaraiiun.  ur  some  other  pleadiog 
of  the  plaintiff,  that  the  party  omitted  ia  tiiU  living,  as  well  as  that  Ae 

(«)  MaiuFll  -B.  Burredge  st  al^  7  T.  villr  «.  Robertuin  el  a1.,  4  T.  R  730.' 

B.  353.-2  Saund.  61.  h.  n.  3.     Ttiese  Heakalb  v.  BUnchsrd  et  a].,  4  Evt, 

initancea  will  suffce  to  ihew  when  the  144.  &  Wation  an  Partnentaip.'  * 

actloQ  BhDuld  be  joiat  or  leveral.     To  (»]  Via.  Ab.  tit    Actions,  Jo'iodA   ' 

stale  all  the  caae*  upon  this  subject,  D.  d.— Parceners — Middletoa  u,  CnAt   ' 

would  be  la  inveitigite  the  nature  snd  B.  T.  Hardv  398,  9. 

properties  of  contracts,  a  pursuit   fo-  (i)  .fwe  7.  ind  note  g. 

reign  to  this  treBtise.— As  to  when  a  ij)  I  Saiind.  384-  n-  4. 

Gonimcl  is  Joint  and  when  several,  see  (i)   1  Saund.   1S4.  n.  !■   !91.  b.  n.4. 

Bac.  Ab.  tit.  Obligation,  i  Vol.  D.  4-  &  be — Mitchell  v.  Tarbutl  et  al-,  S  T. 

7  Vol.  Obligation,  B — And  as  lo  what  R  6JI.- Wright  ».  Hunter,  1  Rast.9>. 

constitutei  a  parinership,  see  Coope  et  Saville  ■a.  Robertson  et  bI.,  4  T.  R.  735- 

al.  B.  Ejre  el  b1.,  1  H.  B.  j7— W«u)?li  Abbot  v.  Smith,  3  Bla.  H.  947- 
v.  Carver  b  athera,  3  H.  B.  333 — 9b- 


eount.  Umlg  ifelhert  v.  Lge,  15  Eitf'^  Sep.  7.  But  where  a  partner  raises  mone] 
for  the  use  of  the  partnership  by  drtwing  hilli  of  eichanpe  upon  the  firm,  al- 
though the  partners  are  nol  jointly  liable  upon  an  unaccepted  bill,  yet  they  »r» 
jointly  liable  si  for  money  lent,  or  money  had  and  received-  Dtnlon  W  elheri  \. 
Sfidie(3  amther,  3  Campi  493-  If  one  pirlner  mukc  a  wirraniy  in  a  sale,  an  ac- 
tion may  be  siiBtained  BRamst  him,  without  joininR  his  copartner.  Clark  v. 
JTn/mn,  3  John:  Rrp.  143- 

(63)  Vld.-  Zitle  U  Becker  v  Compftefr*  Ei'r..  2  Jahnt  Cat.  383.  Canv«r*t  *. 
Sgrnmei,  10  Man.  Hep.  377-  379-  9r>,  tha(  the  asiumpsit  was  made  by  the  defen- 
dant, and  one  of  the  plniniifTs  iointly,  must  he  pleaded  in  atntemcDt'  Robin—* 
r.  rttlur,  3  Caime'.  Btp.  S9-     S.  d  vide  ante  36. 

(M)  Et  vide  Qui^n  t.  JM«m,«  CWa^.  303. 
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jttim^.omum^wii  ht  mk&ck  case  the  defendant  HMf  demri  er^to^ve  iii_     II. 
mrreet  of  judgmeiHy  or  sustain  a  *writ  x>f  errm(a), ,  Tbere  Is  luMwever??**^  - 
this  dieetian-  in  tke^ase  of  a  joint  eontract  to  the  tion*joinderof  one  ^         ^ 
or  one  or  nM>re.#f  Cte  several  p^orties  liable^  tfcei  if  jodgmeht  be  obtain* 
ed  against  on^  irf  a  separate  action  against  Mm  en  such  contraeti  the 
yfalniiff  cannet  afterwards  proceed  against>4be  parties  omitted,  and 
coaneqnenttf.leeastbcfir  securitf(^).  * 

Wiien  the  cevimct  is  several,  as  well  as  joftn^  the  plaintiff  is  at  \h 
faertf  te^pioaeed  against  the  partteajoilHty>  t>r  each  sepdrately,^  4hotfgh 
lAietr  ioteresi  be  joint(c).  But  if  there  oe-more  than  two  parties  to  a 
joiat  and  eeverat  eontract,  as  where  three  obligeNrura  jointly  and  se- 
iwraHf  hound,  the  plainalffmust  ekheiP  ene  thees  all  jointly,  or  each  of 
*lbena  separateiyC^Oy^^  though  if  twet  eei^  1|e  iiipcoperirsued,  thet>b* 
jectioR  shoeld  be  tahen  by  plee4»  alheiiiH.ui^r  iMd  is  met  a«  ground  of 
nonauit(^);  and  where  parties  sib:-swa#iepttratei|i»-  the  breach  may  be 
asaigttediD  both(/)«  anda«scovery,t  aid  exeenlion  against  the  body  of 
one*  producing  no  actual  satiifactien^  wiilbe  nfr  baip'^to  an  aclfon  against 
tlie  otber(^) ;  and  when  tte  eolMmt  is*jbim  and  seireral,  and  the  debt 
or  demand  oonsiderahle,  is^te  ese^  tfiieiaable  to  proceed  separately  |  for 
if  all  the  parties  be  )eified|  ^pi  eii##f  tteiii  die  after  judgment,  and 

(a)  1  Saund.  391.  b.  &c.  n.  ^  154^n. .  (i)  1  S:iiind*.  153,  n.  1.— Enys  v.  Don- 
1.— Scott  V.  Godwin^l  Bos.  &-P.  7i —  nitho'me,  2  Burr.  1190.— Constable  o* 
Churchill  v.  Gapilnet,  7,T.  H.  59$,  t-^  Cloberry,  Poph.  161. 
In  general  a  person J^  presu Died  ^o  ^  (</)  Streatiield  et  al.  v.  HaMiday  et 
living  until  it  be 'proved. Jtbat  ho  is  al,  3T.  H- 782.~Bac'.  Ab.  Obligation, 
dead,  unless  seuefV years 4iave  elapsecf  D.  4.— 1  Saund.  291-  e.-*2  Vin.  Ab.  68. 
since   he   was  beard .  of/  Wilson   and  pi.  7- 

others  v.  Hodges  and  aaotHer,  2  East,  (e)  1  S«und.  291.  e.  South  v.  Tanner 

313.— Doe  d'  George  ahd  wife  «.  JeS;  and  Jones,  2  Taunton,  254. 

0on»  6  East,  85^—1  Saund.  335.  a.  n.  8.  ^  (/)  Lilly  v.  Hedges,  1  Stra.  553.— 

-—but  this  seems   an   exc«ptioa»    ted  Bnys  v.  I>onnMiornc»2Burr.  1197. 

quaere^  see  South  v,  Tsmlfcr  and  Jones^  (#)  Brown  v.  Wootton,  Cro.  Jac.  74. 

2  Taunton,  256*            ^                        .  H^gins's  Case.  6  Co.  45 — Clazton  v, 

(b)  Brown  v.  Wootton,  Cro.  Jac-  73.  *  SvSa,  3  llo^l.  67 — S.  C.  2  Show.  494, 
4.— 0om.  Dig.  Action,  K>  4'  ^ 


(65)  Vide  Cutter  t.  Whittemore^  JO  3fa#t.  HeP-  446.  Cnrter  ▼.  dtrter,  2  Dtiy^ 
442 

(66)  Vide  MttedHh*i  Adminiitratnx  *  t.  Huvdl,  1  Jfi/n:  79.  Jj-flmch  &  o//urrt 
V.  Berkelift  1  Hen-  U  Man-  61.  But  fay  tlie  New  York  statute  for  the  amendment 
oTthe  law,  sess<  36*  c*  56- 1. 14. 1  R-  L.  531.  it  is  enacted  th^^all  or  any  part  of  the 
obligors  in  a  joint  and  several  or  several  bond*or  recog'uiAnce  may  be  joined  ta 
one  action,  and  if  tbe  wbdle  amount  due  sh%llnot  be  lei-ied  in  such  suit,  aliirther 
abtion  may  be  brought  against  tbe  reMue  of  the  obligors  jointly  or  severally ; 
but  no  more  than  therdebt  and  damages  due,  with  costs  of  suit,  chb  be  levied : 
the  plaintiff  may  at  any  stage  consolidate  thtf  suits-;  aad  where  more  than  one  suit 
is  depending  ift  the  same  time,  on  one  bond,  recognizance,  promissory  note  or  bill 
of  eicbange,  be  can  recover  costs  in  only  one  suit,  except  the  ciists  of  writs  is- 
sued into  several  counties,  against  defeodMits  residing  in  diflerent  counties. 

t  Vide  Shtehg  y.  MandeviUe  U  Jametten,  6  Cranffh,  26{. 
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gg  VF  Tfl»  PAftUU  T«  AK  ACTION 

n.        before  *«s«nitioDi-  the  fmMf\j  at  law  sgainM  ilw  ametBmf  tiM 

Diru-tTtr^.^^  is  determinedCA)i<^  mnI  in  the  cue  of  the  4euh  of  «  Nv«r, 

^    ^'  ■'  court  of  etjuiiy  wtU  nst  in  all  cmo*  rc!ie*«(i),  whamaa  if  the 

proceed  separately,  ihe  vftecuior  of  lb«  docMwdf  as  ««U  am  tl 

vor,  conlinue  t«v«[*l^  liabX*  «l  taw(jt). 

Who  Rioy  be      It  huB  already  Imoo  otaonod  that  at  law.  aa  well  aa  m  .e^nilr*  ttm 

jumid.  couits  will  not  lake  cognizAce  of  dittinct  and  aaparau  alavaa  wr  Imt^ 

Utiea  of  different  ^noaa  in  sM-Miiti  though  atandiag-  m  ibe  mbs  rdi- 

tive  situa[iom(/).   .Ani  tharaCww  m  an  aciion  «s  e«iWf>M#»acaHiai  a^ 

TCral,  ii  must  apfia«r*on  tb«  IdCs  aC  the  plciidini;a,  that  thait  contfaat 

was  juinti  and  that  fact  iniwt  daa  ha  graved  on  the  trial  [  aadtf  We  mmf 

perwns  be  made  dafcadbfltat^Mii  tha  ofajecM*  appear  oa  ih*  pint 

kigB.  cither  of  the   ili^iiilUM  «Mqr,4cinur,  move  ia  ari«at  oT  jmlg-' 

meni()n),  of  Buppatt  BaM^^ff  «M«r  fmd  if  the  objectiao  de  not  appwr 

■pon  the  pleading*  the  plaiaiifl  way  be  nonauiied  upon  the  trial,  if  be 

&il  in  proving  a  jmu  &MU»»»(if)  :V  for  thapgli  in  actioiu  ibr  urca  oat 

defeiiduni  bijj  be  f^Md^guilir,  an^tfae  otbar  ac^ittad  ;  yet  in  actioM 

for  the  bie^h  of  a  twrtraaf .  wWthM^  ha^nmad  in  ewunpMlt  coae- 

nant,  dabi,  or  caMt  a  ««r4ici  ov>  jndgAMw  aaanot  in  general  he  giwaa  ia 

[.*3S  ]  B  joint  action,  againat  oae  deObdaifc  «i*||it  tbaathar(e);  'and  tbew-  | 

(/OCum.Uig.  Action,K-4.''.-BBc>b.  Kyreetal.,   1   H-   Bla.  37— PowcH  t. 

Obligution,  I).  4-  s'Vol-  in<i  7  Vol.  liu  -LiVton,  3  New    tt«pts  365.— M>S  ■. 

Obllgition,  B.                   '             '  laiftrt*  et  at,  a  Nf  v  Rep.  454.— S.  C.   I 

(i)  Id.  ibitl.— IhomiB  V.  TmtT,  3  12  Ettt,  94— Weati   «.  King  k  Ki^, 

Vez.   Jun.  399— BiBliop  v   Church,  3  13  bit,  454 — Blrton  v.   KanMn  aad 

Vez-  Sen.  1Q6.  ytbcn,  3  Tlunt.  49  — Hiffkin  v  Walks 

(jt)    tlnyi   V.   DonnhboTtie,  S  Burr-  and  Rettlcstojie,  3  "Campb.  300.    The 


■ame  rule  preTkili  uader  ajoin 


(/)  Ante  8.— Dii'klryet  at  'v.  Prea-  miMion  or'batikrufltc)'.    Cooke'*  Bb. 

ETBve,  1  East,  336,  T.  I,  B,  ?,  '    - 

(m)  MaiucU  v.  Burredge  et  at ,  f  T.         ^>  Porwr  v.  Harri*,  1  Lev    63-^ 

R.  333.  Powell  v.  Layton,  %  Hew.  Rep.  365  - 

(n)  ShirrefT  et  at.   n- Witkl  M  al.,  1  Maxv.  ttobeni  et  a}!,  3  New.  |{ep.«54. 

Evat,  52  — Porter  v  Harrii,   \  Le>.  C*  8.  C.  12  East,  9).— Weall  *-  King  and 

JaqiiesT>  Whliconibetal./I^p.  iKp.  KAg,  1) E«*t,  4j4. 
363,— Bui.  N.  P.  J».-  -       -        ■ 


(67)  Vi»ie/-Mi«rT.»»per,2.Jfcf.,  fltf.5r2.  Bnt  bja  atatute  paiaad  MU 
February,  ISilO,  hia  aaaeia  are  n^ndcred  liable  in  the  bagdaofhiacuctiUirB  or 
adniinUiratoi'3.  3  LinH  ^an- 69.  And  aee  the  itaiuieortbaSt^teaf  New  ToA 
ciieilanieii  66,  which  authornca  the  pUintifTto  prosecute  the  action  agaimt 
all  or  any  of  the  obli^^l  to  jiid^ent  aiiil  execution  ag'ainat  the  iletendaoti,  oiW 
againtl  thtir  joint  ar  iefiarait  pn[ierlg,ani  jn  an  action  aj^intt  the  reitdue  of  Urn 
obligors,  io  proaecuic  \Ue  iaine  to  judgment  aivd  execution  againittheaaidreai- 
iliie.aiiJaffiiiiiii  i/icir  Jfint  ar  teparate  prifjifrit/ — Judffnjcnt  wa*  recovered  againat 
A  one  of  two  joint  makara  ofa  promi^ory.nole :  the  plaint  iff  brqu^ht  an  actioa 
aficrwardi  againit  A  and  B  Ibe  othtr  maker,'  en  the  aune  note,  and  B  pleaded, 
Kparateiy,  ibc  recovery  (gavut  A  ;  tbe  plcB  wathefd  bajL  SAer/^v-  Maiulnitlt 
£fj'-nnui,n,  6  Vraieh,  353- 

C6S)  \iileJ.>cli.nfl.n>aneiaeil-artv.TFt«batll>triSJiihMt.Mep.  380,381. 
T™  >  G  A-ich,  S  Jtlmi-  Rtp-  213.  Li^fffitm't  £»'»  v.  7Vn^0aUfr%  II 
AAna.  Rtp-  101-  Elmtnderpht.  Ta^pen  ■<iiil»l^m,  S  Jahnt-  titp-  irt  "  "  — 
T-  JfW«(«r,  5  Matt.  M^  STO  pM  7*-  ni  Ul- 


ibre  in  M  MIm  of  •sMinpsit  afrainst  thfce,  two  tm^  of  m^ionr'^MVO 
liable  to  be  sued*  and  the  party  not  liable,  together  with  one  of  thoac 
1Np|i<f  waa  Kahle^  wlfered  jurf)cnient  by  defMt,  and  the  oltoef  party  plead- 
«d  the  general  issiief  a  verdict  wat  fom^fcr  the  detaidania  on  the 
pmnnd  that  Hie  phdntiff  having  declared  as  epm*  il  promiae  by  three 
tBefendaiUs,  ccnae^ently  to  entitle  bimiMf  to  l^oovor,*  he  «h!duld  have 
proved   a   promise,  either  express  or  ttnpliedi  biMing  opoo  all  the 
three(/k):  aiKl'wh6re  (he  pkintifT  declarlid  qn  ^a  jofait  and*seyeral  pro- 
missory note/agtdnst  all  the  fhakersfjofnffy,  hod  one  of  them^  by  Ms 
pT)Mi,  admitted  his  handwriting  to  «K  note,  but  the.  other  defendants 
pleade<f  non-assihifpsttt  the  pliJhfMP  was  mnMuited  fbr  net  pvoving  the 
hand-vrriting  of  the  defendant»,#ho  >ff  his  pte^  tisd 'so  advnitted  it(7); 
and  though  a  contract  he  p^^dto  hH?e  tMM4n  yim  made  by  aH  the 
defendAits,  yet  if  in  poiht*of  Hm'^%  It  HOC  ebli|lu»y  ehher  en  the 
grouiM  of  inibncy^  cover(ttre«  tf e.*  it  iM'Ume^^waa  entered  into^  the 
'plaintiir  woald  be  non0i4led(r),  snd^  having  dMIoseneed  his  action 
against  toa  aaany  partidt,*  he  eoull  «b(  INrtld  the  ^Ijeefioit  by  entering  a 
n^ie  pT09equi  as  to  the  Mhlft  or  fnHe.  co#evf(V).*»  boa  ftoffst  discontinue  * 
and  commence  afresh  actlottf  0nEiK|fti>|r  "^^^  ^rtics ;  in  whiclr  should  - 
the  defendants  ptead  tile  net>'jetndt#%f  Hie  lefent  oi'  feme  covert  in 
'abatement,  the  pMntiif*thay  fepty  fife  In^hi^C?)  or  covertttre(0.    But 
when  one  of  the  tlefcndshtsi«  discharged*  ftot|^  liability  hy  matter  9u^ 
sequent  to  the  oQiaftug  of  the  oontractriV^  by  hi8*hanltraptey  and  certK  [  'as  ] 
ftcatCy  the  feiNve  en  the  Mai  as  so  bids  eir  such  greend  dees  not  pre- 
clede  the  pfeiidiff  fro»  reieopring  againatthe  other  parties^  and  should 
be  pleatt  hia  «erdli«a|a,  a  mtftti  firoMe^  Hi  to  him  enay  be  entered(«)  t 
aod  in  debt  en  a  paeal  aiat^te  at*tlie  siAt^of  a  comaMm  informer,  or  of 
the  party  aggri^yed,  faivan  ofbnoA  wfaieioase^  be  committed  by  several 
jatntlyrtbe  plaii^tifer  wilt  swsaeed  if  he  prove  either  of  the  defendants  to 
be  liable,  for  in  this  ^se  the  action^  tlK^ogh  in  form  e»  anuractuy  is 
founded  qjIob  h  tprt(#)  -^^  $o  against  execatoii,  though  the  plaintiff  may 
fell  as  to  one,  on  the  pies  otfiiene  tuMnUtnavitt  be  maf> recover  against 

(»  Shirreff  ct«al/  v.  Wittct  et  al^  T  •  CO  Chai^tffir  v.  Pkrkes  ct  aL,  3  Btp. 

Ekst,  53.— Haunay  v-  Smith  et  al,  3  X.  llep*  tH^Vm.  'Ab  tiL  Aetiont,  Joindei% 

B.  663—- Porter  v-  Rarda, )  tiev.  6l*    •  D  ^jpl.  8v 

*  (9)  Gray  et  JL  v.  Pabaiera  el  al*,  1  ^  (u)  Chiswelt  «.  Ingbain.  1  Will.  89. 

Bap.  R<fp.  135.           *  -^i  Saund.  SffT-  AT  b.— <>haadlcr   «. 

(r)  Chandler  v-  Pa^ea  et  al.,  3  tap.  Parkea  eC  al.>  3  Cap.  Rep.  77. 

Hep.  y6.^Vtn.  Ab.  Actionr  P*  d.  pi.  0;  '  *  (w)  BaatM  v-  Hancock,  Carth.  361. 

Mux  V.  Roberta  aad  others,  13  Eaat,  89*  Baraard  «.  tfeatlmg  et  al ,  3  Euat,  569. 

(f)  Chandler  v.  Parkea  et  a!.,  3  BtfL  8.  C.J  New  .^  Rep.  345  -•Gdveti  «.  Bad- 

Rep.  76— Chiawell  e.  lagham,  1  W^lir.  nidge  et  al*,  3 Eaa^ 63. 
89.— Tidd'a  Pract.  631. 


■«pBW«»rfMMM 


•  •  r 

(69)  Vide  ccntra^farfiwat  ewdawartar  v.  Tkmp$9nand oOara^  5  /oAna.  1^  160. 
n  piaa  la  aasteaMat  taac  tae  aesiaaanc  laacie  tae  prsHass*jaia%iy  arkia  anaiBwff^ 
U  f  opporte(i'b|F  eridanoe  that  the  promiae  waa  nuide  hf  the  del^adaAt  jointly  witli 
in  infant.    6^«  v.  ^frrrin;  3  7\nml.  307-    JSur^vtv  v.  JMrrHfl;  4  f^aa/.  4^  4(69. 

(70)  Ace.  Bvrgem  v.  MirrUt,  4  TViaNr.  466. 

.  (71)  Vtde  BumAaai  v*  fMtter,  5  Man.  Mtp^  370.  post  74.  a.  151. 


3s  OW  TSS  ffAB^Bt  TO  AH  ACTION 

tte  ollio«|  airf  diji  cKJin^iiif  who  is  acqahcad,  is  iMt«vta 

A«  4ho«o«i9q«0«oe«  oC  ^  joinder  of  /oo  iiwy  doiwidii>l%  in 
lion  foitfided  ott  «  rBii«f«el(9)  opo  i»  geooral  to  iaipori«it»  it  U  advj 
in  cts^  where  it  iedMibt&ii  liow  ni»nj  parties  mKm  liabist  to  piwce^d  m^ 
•gainst  t]wse^fi||ui«Ms  srbo  ase  certainly  liabiet  >n  wIMchYapo- 
sesa.iho  aaD)oioder.<^ap  oolf  be  taken  advantage  of  bf  a  plea  in 
Bien|(z).    On  paneeae  1^  bilhor  iatitat.ip  X.,  B.  or  on  soaMnon 
[  •34  ]  in  C.  P^  not  MlaUe,  tJm  twA^naar  be  against  four  defciiteMf  miad  the 
platouff  naaydfeclarr  and.pnii  ^0  Sfainst  each  separate^^o),^  but  an 
liailablo  #roQass  agaiptt  m^tfn^  th».4)l»laration-«iust  belkgainst  shll(^> 
3dly,  In  case     in  genaial  in^Ha  xasf  mi  a'nianf  gifrwHoi  contract,  the  action  for  the 
of  cbMnge  ofi^^ly^  it  riimnn  li  Jnanitft  ■uiimtlMiiirifi  to  whom  the  eobtnct- 
of  covenants  tag  RurtykJisa  imigp<d  his  inM#0s%40ill  %b»  original  partf  alone  onn  be 
ntaping  with  sued  fi  thus  if^iNie  domise^vate-^  ffdnds*  sod  the  lessee  covenant  ftr 
'  ^^      himself  and  fab  assitBa^  st  the-end  of  the  laraafta  deUver  such  catHe  er 
gpodsy,  and  the  ina^sn  aaal|p#dbeinMlc.  he.  this  coTcnant  will  not  bind 
•  the  assiKnea,  fiar  #t  i»  n#hMl)(«a  jimf^  in  mtm  in  the  peraonalty,  mi 
I  wanu  aych  privity  ^  esistSijMCwd^  4ha  ieaaarani  lessee  of  rtfi  pn^ 

/urty  in  resfject  of  the  aeairsioefcX;  end  it  t  we  fMtners  diMolve  tiietr 
•partnership!  and  one  of  llteffe  dtMiUniNit  with  Ae  oiAer  that  he  will  psf 
all  the  d^s,  a  creator jpwaimeaai'tltelesa  sen  heih»*  There  amy  how- 
ever in  ftome  case  hi  a  ^umgt  ^  tmdiu  6y  agsf^nMil  between  the 
parties,  so  as  to  transfer  the  MMHiy  fremtii  origins^ Mntraciing  psity 
to  another,  or  to  one  «ity  of  the  ^ginal  fai<ies(d)  i  iliwa*^  the  caae  ef 
a  tenancy  from  yeaa  te  year,  if  the  kuidlavd  aea|pt'  anetfier  person  as 
tenant  in  the  roonvof  the  feraMT  t^iant,  witiieiit  anp  surrender  in  wtii- 
ing,  sttch  aoceptance  -may  ^a  diepenOttion  ^«A)y  nf^^  to  ^M^  and 

r  *35  J  t^€  onginsi  tenant  nsir  *be  diaehaeged(r) ;  and  where  two  paNneia  gave 

'        *^  ...          .  » 

(4r)  Tidd's  Prsc.  ^  .Ed)t  fM^X  tta|iks  et  al.  e.  Aibkf  eU  al.,  1  B.  fc 

Saund.  20r-  %.h.^                  •  P.  -to.— Tidd's  'pnw:.  80. 

(y)  According^  {o  the  case  of  6o%'e^  Qi)  Id-  ibid.-^aCoiw  etULl.  v.  Birch  et 

fc   Kadnidge^'s  Hut,  ^69.   whea*the  Yi.  5  t.  E.  733f7^id<f s  Prsc.  I64w 

plainiiff  declares  in  cait  for  tly  hi^aih  ^  (c)  Bally  e.  .WelU^  3  WiU.  27.-^. 

oF  a  contratt*  the  defendaat   sannot  ^  vige  v-  ^obf ||tsqp  et  sL  >  T-  R.  7^. 

plead  in  ahaement  that  snowier  person  726. 

was  1181316,  yor  is  it^  groun<^  o^noniutt  {fi)    Anstey  v.  Marden,  1  Kfv  Isp. 

that  too  momf  defendants  wefa  Joined  JA  V^.  '131.— Brans'  v.  DrumoioAd,  4  Esp. 

the  aoiton j   luit  s^  itie  c^ses  ija  2  I^w  Bep«  91,  2 — ^Recd  v.   White  eV  ai.,  5 

Bep.  365.   454    &   12  E^ft,,  94.  454.  Eep.  R«p.  122.— Tuplcy  v.  Martens,  % 

XPowell  V.  Layton,   Max  v  Jioherts  &  J.  R.  451.«-Wyatt  e.  Marquis  of  Hert- 

others ;   and  Weal\  v.  Kift^  &  l^ngs]  ford.  3  East,  1^7-»Bsrtoa  e.  Hmsoalt 

from  which  it  appears  that  this  doctrise  others,  2  Camp.  99- 

•is  questionable.  7  2    *  ^k^  8parroW'«.  fUwkes»  SEsp.Rep. 

(«)  Ante,  99.     •                        i  *505P 

(a)  Lewin  v.  'Wmith,  4  East,  5S9;*-  ' 


(72)  Vide  ante  2.  d.  1. 

(73)  Vide  Montgwittnf  y.  ifas^rstti^^  3  /sAai<  i?i^.  $38* 


•  joint  liU  6f mekange  for  a  partnership dMiand,  art  vhen ^hMfci  ^^^ 

came  due  the  hoMer  took  the  separate  hlU  ef  ene,  ii  ««i  decided  thal^^''*?'^'^ 

tbe  ^her  wa«*tliei«bf  diaebarged(/).74    S^-if  4Mie  cake  <iie  aeewiilf  of 

the  j^i^m  of  the  fffHieii^,  with  whom  he  dea^  wafcnoem-  to  thepmee^ 

pal,  and  give  tlie  afient  a  receipt  ae  far  the  noaepidhfli  Aem  the  pttnoi- 

pal,  m  eoBfeqiieiice  el  which  xhe  prjpwipai  •deala^dliba^pttf  with  bii 

agent  on  the  Adth  of  such  receipt,  the  pi4neipri  la  dJighatfadj  akheagli 

the  eeenrity  AtH  though  if  the  prinei|iai  m^t%  net  prvpudieed  km  eRMild 

not  be  di8eh«rged(^).  '  But  w^ereuMP-isf  tikmmf  jpliii»raagiiaiHam  faee 

«  biU  of  exchange  aa  a  collateral  dscecitf^*  jaet  acceplid  pi^.aariafceiioii 

of  the  dehi^  the.judgntent  redoiyeved  oli^the^Mll  wna^iaetded^'sw  be-flie 

bar  to  an  action  of  covenant  a^tnlt  liie  %hPee(A).     The  ceoaifoor  of 

goods  may  be  primarily  liahlfciartl^JMaigbil  tet  thweansigMe*  if  he 

accept  the  goods  in  pursuaiiee  e(jlb«i«ataiiMii<l(ltri«ai9»  toi|r  ke  eiiad 

for  the  same,  unleaa  it  be^4^lo«»  t^A  mmtttnf^  Oa  eMp  0mMm  Ml* 

«d  odiy  as  agent  for  the  -ieMignoi^*^.  '»'..•'%-«». 

Upon  a  c<»vienaiit  nnimig  with  die%ediv'«hieb  ni|pt  eeneern  real 
l^ropcny  or  the-  esttae-4hii  1 4^^}^it»  ssnignffi  of  4i|%  leeaeo'is  liable  «e 
an  acuon  for  aiif^^siehMof  ea|dlM>n»*ailer ^  ^aaignii^iit ef  tfae-e^M^ 
to  hiro(/),  and  tbgpgbebr^iiaae'vot  taken  peseesaioii(in)  |  *bQt  his  Ha-  [  *36  ] 
bility  ceases  a^eir  be  aaai(ies  tts  vite/a4^  Sbeugh ^paeo  pwpoaely  to  oi 
insolvent  perasn^p).  *  And  if-.tbe  covrtfcii  b»  ipwaly  eoilelei«|iaa4peff^ 
sonni,  an  ftssigiiee  itf  aat  in  anf  %Mer#]|rt|B>«apd  the  lee|ii  jJooe  can 
bc8ucd(o).       -S      .>    #•••*•*'•   -f     *. 

When  tibere  ii  ^n  t^/^en  celensofbili  MsJ|i  paf  ttflit  A  peffom 

*se  *e^ 

any  other  act>  the  ortglb'dl  lessee,  hiAU  his  personal  f^preaentatives 
having  assets,«ere  liable  to  an  a^iiqn  of 'c^raaH^  during  the  lease,  not-  , 
wiihHtaiM4og«ba^re>tbe^  breach  compUkled  eftthe  interest  in  the*  lease 
say  have  be^' -asatgiieit,  «id.thouglk  the  iess^May  havo  becoao 

#        ■  •  .       ^ 

(/}  Evans  v.  IHilMB^adr^Bsp.  »ep.        'fff^^c  A,  tUr«e#t«  B.  3,  '4.-  Bs»y 
91,  3.*Reed  v.  Wlim  et  al,  5  £s^;     e.  Welli»  3  Wdt.  2S^>m4^  Saoad.  364.  a. 
Rep.  133.  but  tee  Barton  i^.  Hanson  and  ^  Id.* 
others,  1i  Campb.  98. 9.        *      ^  ^)«ir«bdiM,  L.  8k  T.  -^t  MIt.  113. 


(f)  Wy<^(t  ^S'  Marquii  of  Hertfosck  l^tatUrML^^  JMi^  7T.R.-313.-»De- 
3  Ba»t,  147.— Xapley  e.  Alarteas,  aT.  rert^^X'  t»i-  Ilarlowf  •  ^  Saund.  183.— 
R.451 — Waring^ and  others  t).Fayeiick  '  B^evst^tk  Kilchetl,  l:9lJk/198— S. 
and  others,  1  Campb-  ftS -<JCymeMind  <C.  1  t^.  Baym.  323.— acc.-^Eaton  v. 
others  V.  9iwetxTopp,  1  €a«npb.  109.       Jaqaes,  Dougl.  4S5*  cdnr- 

(h)  Drake  v.  Mitchell  ct  al.,  3  East,,'  /n)  Taylor<v,  ^um  et  aL,  I  B^  &  P. 
251  — Tapley  x».  Martens,  i  T.  B.  451.       31— Bac.  Ab.  tit.  CoVt.  E.  4 

m  Abbott,  Ist  Edit.  329.  [Part  3:  ct  (o)  Bac.  Ab.  tit.  'po?t.  E.  3,  V-B*Wy 
7.f  4.]— Ward  w.  Pclton,  I  East.  507.,    ,t».  WeHs,  3  Wits-  25—2  9aand.  304- 

(k)  Bally  T>  Wells,  ^  tVits.  29:^Ta.     n.  13.  /    '     "^ 

tern  V  Chaplin,  2  H.  B.  133.  3  •  , 

(74)  So,  the  boad<»r  obfigation  of  one  of  .the  paitnen  is  aawttiagaishraentef 
edebt  fron  the  pai^aerthip  la  the  oi>||9ae.  <:itnet^  v.  Bnifi^  t  J^Aa*.  Cm.  180. 
7W  ▼.  OoM^'cA  &  9tk^9,  3  JoAnt.  Ji^.  313. 

(TS)  Vide  i^Uardr.  dhat^fer,  1  ZMl  «10^ 


OTH 


flS  .  'M  t»a  VAiHTiBa  TO  AV  ACTtOX 

n*  __    ..V  llMfit  te  IHvml  «Mc«tort  they  tbould  all  be  sued,  il^cMe  tlaej 
!«»  aU  »d«Mftiare4  and-lmv^  Mteu*  or  the  del(Mcl»nt  iiMy  plead 

IMMMIi  %«t  If  one  haT^  not  mdminittered,  or  if 
»o  t^'hio  hiw^  be  may  bib  omkce^O.    The 
jHwiifer  «Am  h»««et  ali^  wiH  tsieceed  if  he  .reoover  againtt 
of ^lie.4eMafRai  otfl  tto  Jtfcfilaat  who  obialne  a  verdict  ii!tH 
OPtiaaiL  Kfcti  «iili(i^>  vni  oo^it  «My  be  atfviaable  to'take  jodf^metttef 
aaiii  f  o<<l%  iMk  agrirnt  aucft  Jrthfn1ant>  abotil^  he  filead  ^ime  wimi^ 
l^^m  3  wiiiwrW^  it  ja  ianenfci»|t4Waahla  te^  aU  the  *4iifiiia<jHita  who  wmy 
homwiiloa  iipaimri  or  adminlUfaiaai  in  the  will  or  leifera  oC  atfni- 
wk/tntkm^    ttft  foanW  irnwin  bo>  eipewtiixf  itie^hoihaiHl  muat  be 
joiiied'  i»tfidlMQ|ioo(9t  *<ai  in  liiHaaf  aiiiii  executor  caiinot  be  sued  til 
bo  beoC  Mllaffi<a|^  Ogv  Ohn^fti'teeenior  be  aued  aa  aoch  Ibr  mooof 
'  loot  ID  hl0(«)^dr.epaB  a  penal  «M«aii(o).  ' ' 

if  ma  cbin>ia»tawei%  Hoihir  mi4  or  of  recoBl,  4be  hdr  of  the  pei^ 
«  flOatfKtin^a  fialia  tojio  ncclon  €ar  %ho  brAaoh  of  iti  when  ct^cprmalr 

named  in  the  c^viiaietr  pi  it  Wad  ho  haae  i^^U  aaaeu  by  descent  froa 
*  fkm  dm^tfrig^Jf^  JmA  W  Aaite^m  tfr«Aari»  (othorarue  than  for  the 
faymiil  o^dnH%  of  h>^rllianee  of  a  oidlflago  a>otaact  entered  Iota 
bulbia  mafriage*)  he  m^  be  sootf  ia  an  aqlbmof  S^Bty  far  the  breach 
ai  a  toimat  of  tbo  ^tator  ^ftdef  #aal  or  ^  facordi  but  •fb^  heir  must 
be  joinnd'ln  Ao  action  i  add  an  wi&h  of  tm€§mnt  «aihnoc  ki  ainy  cas« 
bo  eofi^oraid  a^pdaai  Ji  deViieO)  far  i  bl<each  of  contrmet  in  the  time  o( 
the  ieatator(7);  Mi  thMglw  IIEi^dallaee  be  *an  fnfiiit,  lio  cannot  pray 
the  paM  to  dbtfi^i  by  toniaA  of  Ma  nonago»*^  ancb  privilof^  being 

(f)  Toller^  367.«-Aa«tir pkiiiitiff'a tfS«     Wortley^  Hirpingban»,  Cro-  Eliz.  f66, 
Oeatora^ltnte,  13.  '^.  \    \     .«*  Q^^Diy .  tit  Adminuatratorj  B.  15. 

(^)  Ti|ia»  901*   1  SAMiid.  ap7-  O^-*  •-   (#}«9»cl  Ab.  tit.  Heir  and  AiHaestoi, 
AAta,^3.   .    f  .    ^,  ,F.^Barbep  0.  Tox,   2  Saund.   136.-* 

(/)  \^  Ainson  «.  Bowra,  OiCp.  O^  5W/  DaTj  «.  .PQnrit  Plawd.  439-  441-^2 
Toiler^  3(^7 .—Poat.  41"'  ^     .         8»und-  7.  a-  4. 

(m)  38  Geo.  III.  c  ^.*-ToUer,^.  (7)^  Mid  Alfli^.'vid  Maiy,  c.  14^^ 

(n)  Roae  afd  wife  o-  Bowler  &  Eeadl  Bac>  Ah-  tit^  Heir  and  Ancestor,  F. — 
1  li.  B.  10^.    •  /.-'.».     eawlar  w.  M(«de,  1  p.  Wma.  99.-^^0- 

(0)  Baatard  «• '  Haatock,  jb|Ari.  361.  •  |pn  «.  Kuublej,  7  East,  128- 
.    ■  ^.•'   *^*       .         i    •.^     ,         *     - 

want  of  prWit}^  baft  aaoh'Ootiaa.tfrfiow  givaO'  bj  statute  4  &  i  Aim.  c.  16.  (tAwa 
N.  T.  aedi'  9I[.  d.  79.  a.  5. 1  R.  L.#|l.)  i^2h<A.  th^  ei^cutdTa  or  administratoffs  of 
erery  guardian,  bailiflT,  or  rec^iaar;  '  Lit^  i  125.   Co,  litt.  90  b.  F-  N.  fi.  117  E. 
*         Com.  Diff.  Actmnpif  D. 

(87)  So,  tfi^  heir  of  th^  beir  la  liable  as  fid*  as  he  has  aaaetc  by  descent  from 
.    the  6rt|riital  obligor     ffaOter^s  Executon  ▼..  Cfift  and  ot^rt,  2  Mun.  88-    In  the 

o 

^  atate  of  New  York  helai  are  liable x)n  a  simple  contract  or  specialty,  whether 
mentioned  therein  or  not,  in  ease  tbe  debtor  died  intestate  seized  of  lands,  Scc> 
and  ihe  heirs  of  deriaees  ill  c^ise  be^made  a  will-  Lann  o/M  F.  sess.  36-  c  93*  a. 
•       1.  1  B.  £..  316.    Etting^y  oihert  v.  Vanda^lyn,  4  Johns.  Sep-  234 

(8d)  In  the  state  of  New^ork,  in  a  person  J  action  against  either  ^eirsor  de- 
vlseea,  the  parol  shall  4K>t  denmr;  but  no  execution  shall  isst^  within  a  year 
after  renditioa  of  jadgmcAt,  sess-  36:  q.  93.  s*  6.  1  R*  L.  31d>         *  .  •  ', 
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confined  to  trt  infant  heir(r).  But  an  equitf  of  reJiWiitioii  it  ndt  ■■■gti        n. 
at  law,  in  respect  of  which  an  heir  or  devisee  ii  ^kmffgtMet  but  tlie  ^""*"***'^ 
crediler  must  proceed  in  a  court  of  equity(t).     An  hear  or  devitee 
liftviiig  a  legal  estate,  are  liable  to  an  action  *§or  the  broncbof  a  aow  [  *^40  ] 
nant  runnlhg  with  ihe  land  committed  in  their  owo  tma.    If  there  be 
several  heirS)  as  in  the  case  of  gavel-lEind,  or  of  paroenets,  they  sboiiid 
^1  be  joined,  or  the  defendant  may  plead  in  abatemonc(<);  and  a  da* 
Tlsee  must  be  sued  with  the  heir  jointly,  at  law  «s  wail  a^iii  e^iMty(«) ; 
though  an   executor  cannot  in  any  caaa  be  aoed  jeidily  wilb  tke 
faeir(w). 

When  the  contracting  party  has  became  a  bankrapt  Wid  has  abtainail6ihly,  In  the 
his  certificate,  he  is  in  general  discharged  ^om  all  debts  d«ie  at  tlM^J^/^^* 
time  of  the  act  of  bankniplcy(jr),  and  by  recttnc  siMttites(v),  fnom  debla 
duC)  at  the  date  of  ihe  commiaaion,  or  which  could  be  proved  f^  aUd 
m  certificate  of  discharge  obtained  in  a  Ibreign  -cottntry  is  a  bar  to  apL 
action  on  a  contract  made  there(z).<'<'  But  if  the  debt,;be  not  then  dmot 
or  not  proveable  under  the  commlssiony  or  be  contingent^  the  bankmiit 
is  not  discharged(a);  and  as  we  haw  already  aeeo,  a  lessee  is  liabla 
for  rent,  or  other  breach  of  covenant  committed  afiar  his  bankaupsejTy 
notwithstanding  he  may  bare  obtained  his  certificate(^)*^^     And  wbmi  ' 

a  debt  is  barred  by  the  ceatificate,  if  the^banlMnipt  afterwards  pcooaiae 
to  pay  it)  he  may  be  sued ;  «nd  it  ia  auffieieot  in  such  ease  tm  deciaffo 
upon  the  original  cQnsideratioa(c) ;  and  when  a  party  becoflnan  bank- 
rupt after  a  prior  bankruptcy  or  composition  with  his  creditors^  *if  the   [  *41  ") 
estate  under  the  last  commission  will  not  pay  \5^  mnhit  pound,  the    - 
bankrupt  may  be  sued  in  reapect  of  his  future  efieats^  though  his  per- 

% 

t 

(r)  Pltsket  V.  Beeby  et  al.,  4  Rait,  PUnck,  8  T.  B.  3S6. 

485,  (y)  46  Gso.  111.  e.  135.  •-  2  and  4. 

(«)  2  Saimd.  7-  n.  4.  49  Geo.  H|.  e.  131.  see  Sioinian  v.-  Mar- 

(t)  2  Yin.  Ab.   67.— Com.  Dig.  tit.  tinnant,  13  East,  664. 

Abatement,  F.  9.  .  .   (j:)  Potter  et  al.  v,  Broam,  5  Batty 

(11)  2  Saund.  7*  n*  4  — Bac.  Ab.  Heir.  ^124- 


Yin.  Ab.  Heir,  Z*  d.-- tee  Warren  v,  (a)  Id.  ibid.-iCuHen,  74— Partlow 

8tawell»  3  Atk.  135.— Gallon  v.  Han.  w-  DearloK*  ^  Bm^,  iSa 

cock,  3  Atk.  433.  why  preferabla  to  pis-*  .     (^)  1  Saund.  341-  !»•  5 — ante,  36* 

<yed iiiicqmty.  (c)  Williams  v.  Dyde  et  al,  Peake 

(w)    18   Ed«r.    HI.    4*— Com.    D»g.  C.  N.   P.    68.-^Tri)eman    v.    Fcnton, 

•  Abaiemeflt,  P.  10--*Y1n.  Ab»  Aplions,  Ck>wp.   544-    Beaford  v.  Saunders,  3 

Cd.  pi.  8.  tien^  BUo.  116—3  B.  &  P*  250*  in 

(x)  5  Geo.  II.  c.  30.  s-  7.— Bamford  notes. 

«.  Bunell,  3  B-  &  P.  1— Staines  v.  . 


(99)  Costs  on  a  judgment  obtained  before  (he  disehar^  of  an  msolvem,  II. 
thOQgh  not  taxed,  are  barred  by  the  discharge.  Warhe  v.  €siittafif,  5  JMfw*iAl^. 
135.    Sed  vide  Cases  cited  m  n.  ^-  Ibid, 

(90)  Yide  HickB  v.  Brnm,  12  Joknt.  Mep,  243.     4/oAn#.  Rep.  288.  n.  6. 

(91)  60,  the  discharge  of  an  insolvent  is  no  bar  to  an  action,  on  an  express  co^. 
nsnt,  broof  ht  to  rsccver  rent  accruinif  subsequent  to  the  insolvent's  discharge' 
Lmuing  y.  Premkrgatt,  9  /o^»  B^.  137-  ^ 

E 
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Mn-wHI  to  piMMI0*  kf  him  eeniicMe  uoder  Um  kit  bMikvo] 
•nd  ni  CiSM  iplwm  Um  pkimiff  Ium  an  ekctioD  to  declare  as  ik 
tlM  Iwokropi  it  aiill  liAlt(r).»  Where  there  ere  seveml 
peniest  eodl  eoe  of  then  hee  heceme  benkroptf  eod  hee 
eenMkatet  tfao^Mioe  eheeld  b^  brought  as«ioet  the  loHreiu 
llMMigli  if  k  be  cooiflMtteei  eg<^Mt  the  two,  end  one  of  them  pH* 
MortifcatB  in  bmr$%noUefiro9tf9d  mef  be  entered(/)iaiMi  if  tl 
ni^  haivr  oot  ebiaiiied  hia  ceniicate  he  ahoold  be  jotned* 
aigneea  of  ateokropc  are  net  peraeoallf  ttabie  to  be  aoed  bf  any 
«M*,  even  io  reapect  of  the  effect*  in  their  h^ndsy  but  he  muet  prot 
debt,  md  «ccepef  the  divideed  pafable  to  hioit ;  mmI  though  after  «i 
dend  haa  beeo  declared,  ao  action  night  femerly  be  naintained 
the  ataigoeea  for  the  creditor*e  share*  aa  oMwef  had  and  reccii 
liwm  for  hia  use,  this  ia  aketed  bf  a  late  tututc(f  )  ;  Dor'can  aaeij 
he  sued  AS  such  for  goods  sold  to  then>(A) :  and  in  the  case  of  a 
eant  runnmg  «hh  che  land,  if  the  assignres  of  a  lessee  do  not  talus 
aession  of  the  estate,  they  will  not  be  liable  to  the  performance  of 
«ovenants(t),  and  if  they  take  poaaeaaion,  they  may  nevertheless 
eharge  themselves  from  fotufe  liability  by  assignistc  their  inieresf^ 
[  *42  ]  the  premises  eves  to  a  pauper(it) ;  md  we  have  seen  *thst  a  banki^ 
easBSt  maintain  an  actias  against  bis  assignees*  for  his  allowance  uodi 
the  atatele  5  Geo.  II.  c.  SO(i).  An  assignee  however  who  is  removed 
and  hss  aaalgned  hia  interest  to  his  co-aaaig^ees,  nay  be  aoed  hf 
them^mj, 
rthly,  la  the  As  for  aa  rapirda  the  fitrMn  of  an  itm^hent  debtor^  he  is  by  hia  ^ 
insolvent'^  charge  under  the  respective  insolvent  debtor's  acts  protected  from  lii- 
debtor*  bility  as  to  all  debts  due  or  f^rowing  due  on  the  days  mentioned  in  tie 
respective  ects(n);  but  he  may  be  sued  in  respect  of  any  effects  s& 
quiaed  by  him  aince  hia  diicharge(o).  Where  a  person  has  been  dis- 
charged under  the  Lardi^  aet^  an  action  of  debt  on  the  judgment  ob* 


(d)  S  Gao*  n.  c.  SO.  s.  9.-^eirs  n. 
BalUrd,  1  B.  and  P.  46r. 

(0  CuUen.  109f  3-  39t,  3^Paiker 
V.  NTton,  6  T-  It-  695:  iKit  ate  Forst^r 
and  another  v-  Surteet  81  othen«  13 
KMt,  612. 

(/)  Nokc  €t  al>  «.  Ingham,  1  Wrls. 
09. 

(g)  Brown  et  at;  v.  BiiUcn,  Doug. 
407. 49  Geo.  111.  c.  121. 

(A)  Bidout  et  al*  v-  Brough,  Cowp. 
134, 5. 

(1)  Turner  v.  Richardson  &  another, 
7  EMt,  33i^.  9.— aourdillon  v.  Dalton 
ofc>al«»  Feake  C-  JU  9*  238t.-S«  C  fiap. 
R.  233 — Naish  v.  Tutlock  &  others,  2 


H.B.322. 

{h)  Taylor  v*  Shum  et  al.,  1  B.  ft  F. 
21. 

(0  Grooma  v.  Potts  et  al^  1  Bap. 
Aep.  39§. 

(m)  Smith  et  al.  v-  Jameson  et  ^ 
Faske,  C.  N.  p.  219. 

(n)  41  Geo.  III.  c.  TO.  s.  34  S«.-.44 
Geo.  111.  c.  108.  8.  63.— Bilieu  a. 
McCarthy,  2  East,  148 — Sh«rpe  y>-  Iff- 
IprsTe,  3  Bos<  &  Put  394 — Kinnatrd  et 
al.  v-  Barrow,  8  T.  R.  49- 

(•)  Spalton  et  al.  v.  Moorliouie,  6  T. 
R.  066 — Bell  V  Saunderson,  8  East,  55. 
44  Geo.  III.  o.  108.  a.  63-  see  Lucas  v. 
Wimon,  2  Campb.  443* 


(92)  Denied  by  Livingaton,  J.    Mttten  v-  Speyer,  1  Johnt^  Xep,  4I|  49. 
f  Vide  Peck  y.  Tnmtee^  o/SantiaU,  1  Johnt.  R^  165- 


|0^  tBin«'  tgttiMt  liim  caanot  in  general  faSe  •ii|>poned,  tat  eseevlien  *>^**,^^^' 
u,  a  If  be  U8ued(/i).    If  however  in  either  of  iheee  cases  the  dkhtoTi  alter  hig  »«»?'»*»«• 
^^  diechari^^  promise  to  pay  the  debt^  he  majr  he  sued  and  taken  in  exe- 
^  ^  cution  upen  such  new  contract*  as  in  the  ease  of  a  bankrnpi(f)^ 
^       In  general  a  feme  covert  cannot  be  eoed  alone  at  hiw(r) ;  and  when  Sthly,  Iiv 
yj^l  a  ferae  sole  who  has  entered  into  a  contract  mflrries(«)i  the  liosband«»^  ^^  *»- 
.j/^  and  wife  must  in  general  be  jolntlf  fiued,^  though  the  husband  slate  aa   ^^' 
^  accounti  aod  expressly  promise  to  pay  tlie  debt  or  pofferm  tho  ean^ 
.       tracf(/).    But  if  he  in  respect, of  some  new  €enstderation«  as  for  fcf^ 
^     bearanoe,  &c.  expressly  undertake  in  writing  to  pay  Ike  *debtf  or  pef^  r  •43  1 
^   form  the  contract  of  ,the  feme,  he  may  be  aued  akne  on  such  vndertnlik 
in^(tt):    And  when  rent  becomes  due,  or  there  ta  a  breach-of  oovenaat 
during  coverture  upon  a  lease  to  the  feme  whilst  solcf  the  actloai  may 
^   be  against  both,  or  against  the  husband  akNie(») ;  but  ske^  feme  can  la 
^*   no  c.se  be  sued  upon 'a  mere  personal  cootmct  made  during  eoverw 
^       ture(x),0'  though,  after  the  death  of  the  hjosbaad,  she  exprensly  promise 
^      to  perform  \\(y)  i  but  covenant  on  the  warranty  in  a  fine,  cm*  on  a  cove* 
^^    nant  running  with  the  land  of  the  wife  desaiaed  by  her  during  the  co^ 
^    verture,  may  be  supponed  against  her(z);  and  it  ia  said  that  upon  a 
'^    lease  to  the  husband  and  wife  for  her  benefit,  tke  actfon  may  be  against 
>^    both(a).     And  if  the  husband  be  cMliter  tn&ttwu^  or  even  transportet 
^^     for  a  term  of  years,  the  wife  may  be  sued  idone  apon  a  contraet  made 
^^    by  her  during  tliat  timj^^}.    la  the  Cdse  of  a  feme  covert  execatrix  eir 
^^     administratrix,  she  must  be  joined  withibe  husband  in  an  action  ea 

any  personal  contract  of  tbe  deceaaed(c)  \  but  for  rent  doe  during  the  ^ 

Dnf         (p)  33  Ge<r  II.  c.  38.  s.  9Q.  348.  pi  45.  SO.—Themp.  Ent.  lir.-i> 

»(}f          (?)  Ante,  40.  Com.  Dig.  Bar-  &  Feme^  Y.— White  •. 

^           (r)  Beard  et  ux.  v.  Webb  et  at.,  3  B-  Cuyler,  6  T.  R.  176.— Lake  v.  $iDit^>  X 

&  P.  105.— Catidell  «.  Shaw»  4  T.  R.  New  R.  174. 

'         363-  Com.  Dig.  Pleader,  2  A.  1.  (x)  Marshall  «.  Button,  8  T.  R.  545- 

(t)  A  marriage  in  fact  though  not  Beard  et  ux.  t>.  Webb  et  al.,  3  B-  fc  P* 

strictly  legal  is  8*^cient  for  this  puf-  105— >Risley  «.  Stafford,  Palm*'  313.— > 

po8e,<  Norwood  v.  Stevens6n  tt  ux.»  Morria  &  wife  e.  Norfolk  and  another, 

^         Andr.  227,  8.-*Ante,  17*  n.  q.  t  Taunion,  217. 

(J)  Mitchinson  v.  HewsoQ,  7  T.  R.  (y)  Lloyd  o-  Lee,  i  Stra.  94,  5. 

'         348.^Drue  t;.  Thorn,  Alleyn.  79 — Ro-  '  <»)  3  Saund.  180,^.  9. 

binton  v.  Hardy,  1  Reb.  381—- Poster  e.  {a)  1  RoU.  Ab.  348-  L.  45-  fO.^Bae. 

AlUnson,  2  T-  R.  480-^Obrian  «.  Ram,  Ab.  Bar.  &  Feme,  L*. 

3  Mod.   186 — Bac.   Ah.  Bar.  &  Kme,  (A)  1  B.  81  P.  358,  n.  P.— Co.  Lit.  133. 

L — Morris  8t  wife  v.  Norfolk  &  anoth*  /.—Beard  t\  nx.  v.  Webb  et  al.,  3  B. 

er,  1  Taunton,  2I7-— -Com.  Dig.  Plead*  Ic  P. 'I05.--Carroll  e.  Blencowe,  4  Bsp. 

er,  2  A.  1.  Bep.  37,  8— Sel«/.  N.  P.  298,  9- 

(ri)  Drtie  V.  Thorn,  Alle}n.  73.  (c)  Mounson  «.  Bourn,  Cro.  Car*  c. 

(w)  Anon-  6  Mod.  339.— I  Roll.  Ab.  519.— Ante,  39. 


f< 
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(93)  Vide  Seouton  v-  Eitlord,  7  Johnt^  Hep,  36. 

(94)  Vide  An^  v.  Feitm,  8  Johm-  Rep  149. 

(95)  Vide  Gratap'  U  mfe  r*  JEekari  U  -mft.  I  Jiflwy^  ST9* 
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coveitvM  oia  Imm  mkick  tht  #ife Imb m  execMriXf  tte 
be  soedaloneC^. 

Wliea  ihe  kamkmd  •urviwtt^  he  U  not  Ikble  to  bo  Miod  in  that 
meter  for  e^y  omtract  of  \km  fane  OMide  before  the  coeertanc, 

(.  *44  ]  fni^dmmA  ^hed  beeojobteaned  afeMitt  him  end  bis  wife  before  her 
end  if  >oho  die  before  judgmeat  iJtm  euit  will  ebete(e) ;  byt  if  the 
bend  neglect  during  her  life,  lo  reduce  her  choeet  in  aciion  into 
eaeeioBi  the  crediior  mey  aae  her  admioietrator  for  debts  due  bcfoiif 
her  marriage(/),  and  far  rent  incurred  during  the  coveiture,  or  upoo 
a  judgment  obtained  againet  husband  and  wife,  in  case  of  her  death,  hr 
wmjt  be  sued  ahme(^). 

•   in  oese  the  w^  9urwtptj  she  may  be  sued  upon  all  her  unsatisfied 
oontcacta  awde  before.  coTerture^A) ;  but  the  bankruptcy  and  certiiicate 
of  the  husbsttd  will  dischsa^  her  from  all  liability  to  sausfy  debts 
whieh  could  have  been  proved  under  hb  commission  ;  and  ii  the  hua- 
band  and  wife  be  sued  jointly,  his  henkrufKcy  may  be  pleaded  in  baF(i). 
If  the  huaband  be  aiied  alone  upon  the  contract  9$.  his  wife  before  co- 
verture, and  the  objection  i^pear  upon  tbe  face  of  the  declaration,  die 
defendant  may  demur,  move  in  arrast  of  judgment,  or  bring  a  writ  of 
orror(A-);<  and  if  the  contract-were  mis-described  as  being  that  of  the 
husband,  the  plaintiff  would  be  nontoited     But  if  the  wife  be  sued 
alone  upon  her  contract  before  marriage,  she  must  plead  ber  covertme 
In  abatement,  <»  bring  ewor  coram  uMs,  andtW  coverture  in  such  case 
cannot  be  pleaded  in  bar  or  gi\*en  in  evidence  liipon  the  trial  as  the 

f  *4S  ]  aground  of  aonsuii(/) ;  and  if  she  aaarry  pending  an  action  against  hei^ 
it  will  not  abate,  but  the  plaintiff  may  proceed  to  execution  without 
noticing  the  husband(m).  But  if  a  feme  covert  be  sued  upon  her  sup- 
posed contract  made  during  coverture,  she  may  in  general  plead  the 
coverture  in  bar,  or  give  it  in  evidence  under  the  general  issue,  even 
in  tho  ca^fi  of  a  bond(n).    And  if  the  husband  and  wife  be  improperly 


id)  Com.  Dig.  Bar-  fc  Feme,  T.— 
Thoi^  Bnt.  117. 

(e)  Mitchinson  v.  Hcwsotiy  7  T.  R. 
350.— Com-  Dig.  Bar.  k  Feme,  2.  C— 
Obrian  v.  Ram,  3*  Mod.  186— Heard  v- 
Stanford,  R.  T.  Talb.  473.^-^.  C  3  P. 
^mi.  410. 

(/)  Heard  v.  Stanlbid»  3  P:  Wmi. 
409.— S.  C.  R.  T.  Talb.  171 

(^)  3  Mod.  189.  n.  k — Anon.  6Mo4. 
239— Com.  Dig.  Bar.  ht  Feme,  3  B. 

(A)  Mitchinaon  «.  Hewaon,  T-T,  R. 
350.— Woodman  «•  Cl^apman,  t  Campb. 
189. 

■(i)  Miiaa  -m  WMIiama  et  ux.,  1  P. 
Wms.  249.— Earl  of  StafTord  v.  Buck- 


ley,  2  Vet.  181— CuUen,  392. 
(Jt)  Mitchinaon  «.  Hewaon,  7  T.  R- 


348. 


(0  Milncr  et  al.  v.  Milnes  et  a1.  3  T. 
R.  63t«^Uaydon  v.  .Miilcr,  2  Ro^.  Rep. 
53  — Hayward  v^  WiUiams,  ^ty,  280 — 
Bac«  Ab.  Bar.  &  Feme,  L* 

(mj  Kmgct  as.  v.  Jones,  2Stra.  811. 
Cooper  V  Hunehin,  4  Baat,  521  —Day- 
ley  V.  White,  Cro.  Jae.  323 — Bac  Ab. 
Abatement.  G 

(n)  James  v.  Fowket,  12  Mod.  101. 
Linch  V*  Heckke,  1  Salk.  7- — Cote  v.  De- 
lawn,  3  Reb.  228.— Bui  N.  P.  173.^ 
Yatca  V.  Boan,  2  Stra.  1104 


^uQii  jcAAtlr  00  ft  coAlract  after  mamif!!,  the  actiao  wBl  fril  aa. »       ^ 

t 

'^  n.    IN  ACTIONS  IN  FORM  EX  DELICTO. 

^  The  rules  ^rbich  direct  who  are  to  be  the  parties  to  an  action  in 
fo^m  ex  dr&ctoj  whether  as  plaintiffs  or  defendants,  may,  as  in  actions 
in  form  ex  contractu^  be  considered  with  reference,  Ist,  to  the  interest  ' 
of  the  plaintiff  in  the  matter  affected,  and  the  liabiHljr  olf  the  defendant ; 
3dly,  the  number  of  the  pardes,  and  who  must  or  may  join  or  be  join- 
ed ;  3dly,  where  there  has  been  an  assignment  of  interest,  8cc. ;  4thly, 
in  tbe  case  of  survivorship ;  Sthly,  where  the  party  injured,  or  commit* 
ling  the  injury,  is  dead ;  6ihly,  in  tfte  case  of  banleruptcy  or  insolvency ;  ' 
and  7thly,  in  that  of  marriage. 

The  action  for  a  tort  must  in  general  be  brought  in  the  name  of  the         i. 
party  whose  legal  right  has  •been  affected(/k) ;  and  a  cetitu  que  tru9t  or  T^^^^^^' 
other  person  having  only  an  equitable  interest  cannot  in  general  sue  in  reference  to 
the  couijLs  of  common  law,  against  his  trustee,^  or  even  a  third  per- the  «iter«9« 
son(7)  unless  in  cases  where  the  action  is  against  a  wrong  doer,  and  for^^^f    ^ 
an  injury  to  the  actual  possession  of  *the  cestui  que  trU8t{r),     Many  ot  [  «»46  *] 
the  rules  and  instances  which  have  been  stated  in  respect  to  the  person 
to  be  made  the  plaintiff  in  actiontu  in  form  ex  contractu  her^also  govern 
and  are  applicable(«).  ^  Aetiens  in  form  ex  delicto  are  for  injtiries  to  the 
absolute  or  relative  rights  oiperaons^  or  to  fier^onal  or  realflrofierty. 

The  action  for  an  injury  to  the  absolute  rights  of  fieraons^  as  for  as* 
saults,  batteries,  wounding,  injuries  to  the  health,  liberty  and  reputa- 
tion«  can  only  be  brought  in  the  name  of  the  party  immediately  injured, 
and  if  h^  die  the  remedy  deterroinea.  With  respect  to  injuries  to  the 
relative  rights  of  persons,  the  huaband  may  sue  alon^  for  injuries  which 
have  occasioned  loss  or  deprivation  of  the  society  of  his  wife  or  her  as- 

(#)  Risley  v.  Stafford,  Palm.  312.—  R.  47^— But  see  Smith  &  ethera  o. 

Ante*  31.  43.  Jameson,  5  T.  R.  601.  603. 

(p)  Dawea  v-  Peck,  S  T.  R.  330.  (r)  Graham  v.  Ptat,  1  Bast,  3^—2 

(9)  1  Saand.  on  U.  and  T.  333^  3.—  Saund.  47.  d.        . 

Qoodtitlo  d.  Jones  v.  Jones  et  aL,  7  T.  (t)  Ante^  3  tq  5. 


(96)  A  count  charging  man  apd  wife  upon  a  joint  aaaumption  in  conaideration 
of  money  had  and  received  by  them  te  tbe  plaintjff'a'ua^ia  bad-  Graaaar  &  w^a 
V.  Eekart  and  -mifa^  1  Bimag^  575.  W 

(97)  It  la  now  the  aettled  law  of  the  atate  of  New  York,  that  a  mortgagor  baa 
the  legal  estate  and  aeiain  of  tbe  Und  until  forecioaure,  or  eniry  by  the  mortgagee* 
SeHgvrick  v.  MoUenkaeK  7  /«&»#•  Map-  380.  And  bis  wife  may  support  a  writ  of 
dower  to  be  endowed  of  tlie  equity  of  redemption-  JUtckc^ek  U  vnfa  v.  Barring' 
tan,  6  Johna-  Rep-  395.  CoUina  v.  Tarry,  7  Johna.  Rap.  378.  And  although  the 
aM>rtgsge  is  a  sufficient  title  to  enable  the  mortgagee  to  recover  in  ejectment, 
Jucktan  d.  Farria  v-  JFWfer,  4  /oAjw.  Rep.  31J.  yet  the  mortgagor  may  maintain 
trespasa  againat  the  mortga^^,  and  to  a  plea  of  liberum  tenementum  by  the  lat* 
ter  may  reply  that  the  frecbfld  waa  in  himself.  Bunyan  v.  MenareaUf  U  Johna. 
1^9p.  534 
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38  OV  THB  VMITIBS  TO  AH  ACTION 

V       dtliDee  in  Ut  dMneidc«ffabtt  Mch  m  crimiMl  oomtiMim^ 
""*  lent  batueiy  occasioning  an  iHneaa  of  the  wife  for  lonie  time  or  e: 

in  ber  cure ;  and  in  auch  action  the  husband  may  include  «  deaaiaiid  i 
treipttss  or  case  for  an  inj<ary  to  his  own  person^  or  to  his  persoaaJ  i 
.  real  property ;  but  if  the  battery  or  ether  act  were  not  sufiQieisd 
injurious  to  prove  the  allegation  fier  quod  amsordum  anutit^  or  tli^t  cJi 
f  *47  3  husbano  was  put  to  expense^  *he  cannot  sue  alone,  but  the  acticMi  mus 
be  in  th^  name  of  Uie  husband  and  wife  for  her  personal  sufferi^,' 
and  in  which  case  no  demand  for  an  injury  to  the  husbund>  either  by 
loss  of  the  society  of  his.  wife,  or  expense  in  her  curei  injury  to   bef 
wearing  appareli  of  other  cause  of  action  in  which  the  husb.i6d  alone 
is  in  point  of  law  interestedi  can  in  strictness  be  incluiled(r).     In  the 
case  of  m€uter  and  Mcrvanc^  the  master  may  sue  alone  for  the  battery,* 
or  debauching  of  hie  servanti  though'  no  relation,  when  there  is  evi- 
dence to  prove  a  consequent  loss  of  service(u);  but  if  there  be  no  ew- 
dence  of  such  loss*  an  action  cannot  be  supported  in  the  name  of  tk 
master*  but  the  servant  must  sue  alone  for  the.  battery ;  or  where  theft 
was  a  promise  of  marriage,  for  the  breach  of  such  promise(w),     A  pa- 
rent may  perhs^ps  sue  in  that  Q^aracter  for  the  taking  away  of  his 
child(x) ;  but  he  cannot  supfiort  an  action  for  debauching  his  daugbteff 
or  beating  ^ia  child,  unless  there  be  evidence  to  support  the  allegatiM 
fier  guod  aervitium  amint{yy^     In  cafes  of  the  battery  of  the  wife,  the 
daughter,  or  the  servant,  if  there  be  any  evidenee  sufficient  to  support 
an  action  in  the  nfime  ef  the  husband,  parent  er  mailer,  it  is  frequentlf 
most  advisable  to  proceed  accordingly,  because  in  such  action  if  tbe 
plaintiff  recover  less  than  40«.  damages  he  will  be  entitled  to  fuH 
coats(z).    The  wife,  the  child  and  the  servant  having  no  legal  intertal 

(I)  3  Bis.  Com.  l40^au8seU  et  urn  («)  Id.  ibid.^3  Bla  C  U2._R.>bert 

V.  Corne,  ISalk.  119.  Mary's     Gate,    9     Co.     113"— >JaaKS 

(t>)  Fores  v.  Wilaon,  Peake,  C.  N.  Osborne's  Case,  10  Go.  130. 

P.  55— lones  «  Browrt  et  at,  Peak^'s  •  (jt)  3  Bla.  Co.  141 

C.  N.  P.  233 — ^Dean  v.  Peel,  5  Ernst,  45.  \y)  Dean  t).  Peel.  5  East,  45. 

47-43   Bla.   C.   143— Robert    Mary'a  (s)  Batchelor  «.  Bigg,  3  Wils.  319 


Case,    9    Co.    113 James   Osborne^s     Browne  v.  Gibbons,  1  Salk.  306.— S.C 

Case,  10  Co.  13t).  3  Ld.  Raym.  831. 


(98)  "  Where  the  injury  is  done  to  both,  as  slander  or  battery  of  husband  and 
wife,  separate  actions  must  be  brought ;  one  by  the  husband  alone  for  the  injury 
to  him,  and  one  by  the  husband  and  wife  for  the  injury  to  her*  If  both  causei 
of  action  are  joined  it  is  error.  Ebertoll  ▼.  Kntg  et  ux-,  in  error,  SBinU'  555- 
Cole  et  MJC.  T.  Turner,  6  Jilod'  149  "— Sole  by  Mr.  Day. 

(99)  This  was  law  at  the  time  of  Bracton.    3  Reeve^e  BUt,  E.  L.  45. 

(100)  Contra  Martin  ▼.  Payne,  9  Johnt,  Hep,  387-  where  it  was  hold  that  the 
rig^ht  of  the  parent  to  the  services  of  his  daughter,  under  the  age  of  twtnty-mnet 
was  sufficient  to  maintain  the  action  without  proof  of  an  actual  service-  But 
where  the  daughter  is  above  that  age  she  must  be  in  her  father's  service,  so  as  to 
constitute  in  law  and  In  fact,  the  relation  of  master  and  scrviiot,  in  order  to  en- 
title ber  father  to  a  suit  for  seducing  her*  J^ckle9on  v.  Sityher,  10  AAne.  Hep, 
115. 


IN  FOEM  SX  DEt|€fO.  ^ 

tin  the  penon  or  property  of  the  hatband,  the  pereat  or  •mMteri  can-        I. 
9  not  support  an  action  for  any  iDJttry  to  thein(<^i<»i  r'^i"'*"^?'' 

I   '   The  absolute  or  general  owner  of  fierwniU  property  hmng  the  right  ^         ^ 
I  of  immecMate  possession,  may  in  general  support  an  action  for  any  ia- 
i  jury  thereto,  though  he  have  never  had  the  actual  posseaaioB,  h  being 
'm,  role  oC  bw  that  the  pntfierttf  in  peraoiwl  chattels  draws  to  it  the  /los« 
se9mon{by  So,  though  at  the  time  when  the.  injury  was  coi^mitted,  the         , 
^oods  were  In  the  «eiual  possesaioa  of  a  servanti  cairier  or  other  bailee, 
jet  if  the  general  owner  had  the  right  of  iaupediate  ^possession,  the 
action  may  be  in  hb  name(c),>n  or  it  may  be  in  the  same  of  the  person 
having  aoco«l  possession,  but  only  I  spedal  property,  as  by  a  factor,  a 
carrier,  a  pawnbroker,  or  an  agister  of  cattle,  or  against  a  stranger,  by 
any  person  having  the  actual  poaseasion>^  at  the  time  of  the  injury(iQ; 
but  a  mere  servant  having  only  the  cnscody  of  gQ^0%  and  not  respon- 
nible  over,  cannot  in  general  stte(tf).^    And  though  in  the  above  in* 
stances  the  action  may  be  brought  by  the  general  or  jq|iecial  owners  <tf 
g^ood^.  against  a  stranger,  yet  both  actions  cannot  be  supported  at  t^ 
same  time,  and  «  judginent  obtained  by  one  is  a  bar  4o  an  action  by  the 
€>ther(/).     And  when  the  general  jOVloer  hae  not  the  right  of  imme- 
diate |x>8se8sien,  as-  where  he  has  demised  goods  for  a  term,  he  cannot 
maintain  trespaas  or  trover  ^ven  fgainst'i*'  a  stranger(^) ;  though  if  the 
injury  were  sufficient  to  jj|tt|^  hii  reversionary  interest,  he  may  sup-  f  e^o  1 
port  a  special  action  oii  the  case(il) ;  and  a  recmrery  in  an  action  by  the 
party  having  a  possessory  interest,  wouM  be  no  bar  to  an  action  fer'an 
injury  to  the  reversionary  interest(f*}.     A  lahdlord  has  in  legal  conside* 
ration  the  possession  of  timber,  though  not  excepted  in  the  lease,  so 
that  though  it  be  cyt  down  pending  the  term,  if  it  be  carried  away,  he 

Ca)  3  BU.  C.  143^BbS8eU  et  ex.  v.     Oaund.  47*.  a!  b.  c.  d.  * 

Come,  1  9alk.  119.  (/)  9  8auad.4r.e.— Plew«nineia1. 

ib)  2  Saund.  -47.  a.  n.  1.— Gordon  v^    v.  R^re.  t  Btilstt  66—2  Vin.  Ab.  40. 
Barper.f  T.  R.  12 — PkwcUan  et  al. «.         (jr)  Gordon  v.  Harper,  7T.  B.9.— 
Rave,  1  Buls.  68,  9-  Vedlngfleld  «  Onslow,  3  l>v.  |09.«>ut 

(c)  2  Saund.  47.  b.— Gordon  ».  Btt-     see  Colwill  v-  fteeves,  2  Campb.  575. 
per,  7  T.  R.  12.  ^      (A)  Gordon  ti.  Harper,  7  T.  R.  9.— 

(40  d  Saund.  47.  b.  c.  d^d  Vin.  Ab-  •  Bedina:6ald  v.  Onslow,  3  Ley.  209. 
A  U)  Bedingfield  v.  Onslow*  3  Lev.      ^ 

'  («}  Blois  ♦.  Holman,  Owea.  52.-*-2     UQ9. 


mr* 


<i01)  Viide  2  Betv^t  Mtt.  B.L45  46. 

(102)  Tide  Tkarp  ▼.  Aw&V»  ^t  *Mhu.  M^  9tS.  tkith  t.  PJMfwr  &  mother, 
15 £mf»  Mtp^  iOr.  JKrdT.  daf^  3  Oi^,  373.  HWoaw  ▼.  LewU.  iHd.  498. 
'  <103)  So,  ponaaahni  of  a  ahip  under  a  triadlr,  iraid  for  oon-eompliaAee  with 
theregiatar  aot%  ia  a  saSeient  title  aginat  a  ttrangil.  Atfton  ▼.  Buck^  3  TVitMtf. 
30^-  Aw  oAoar  who  haa  seised  goods  under  an  aneeution  may  bring  trespMs 
«r  troTor  agafatt a slranger  fee  tsfcing  than  away.  Barktr  U  Xni^T.  Mtkr, 
6  MfM.  JUp.  m«    UM9  V.  X)ham,  10  Jfa«.  Me^  135. 

(104)  Vide  XwcMi  t.  UanUt^  9  JMm«»  Btp  XO^  v 

(105)  ^Ide  f^tmm^e  W^tb.  %  Mm*  B^  432- 


40  or  TKB  PAmriBS  ro  ah  AeTtoir 

I.        m$y  intifitaio  trespass  or  trover,  the  Interest  of  the  lessee  in  tlie  Cn 
PLAtvnFES.  (jetermming  instantly  they  are  cut  down(it). 

Tht  person  iif  possiession  of  real  profierty  ewftoremij  whether  Iv 
fully  or  not,  may  sue  for  an  injtiry  cotnmitted  by  a  stranger**  or  by^  « 
person  who  cannot  establish  a  better  title(/)  ;*m  and  in  trespass  to  3mm 
the  person  actually  in  possession)  though  a  ceBttU  que  triuif  shoukf  M 

•  the  plainitfl  and  not  the  trustee  $  though  in  ejectment  it  is  othervisi 

and  the  demise  musi  be  in  the  name  of  the  party  legally  entitled  to  Ui 
possession,  ahhough  the  beneficial  interest  may  be  in  anothci^m).  ii 
the  case  of  real  propiiercy,  there  is  not  that  constructive  posaeasioB  ai 
in  that  of  personalty,  and  the  party  entitled  to  poasesaion  cannot  msis- 
lain  trespass,  unless  he  has  had  actual  possession,  though  he  have  lis 
freehold  in  law(i»).  A  person  having  the  immediaie  reveraion  or  rr 
mainder  m  fee  or  in  tail  or  for  » less  estate,  may  support  an  actioa  oi 
^he  case  for  waste,  Scc.^^  injurious  to  his  estate(o) ;  but  be  cannot  nt 
[  *51  ]  In  trespass  when  the  possession  is  lawfully  in  his  tenant  or  other  pe^ 
aon(/k).iM  The  tenant  may  support  trespass  sgainst  a  stranger  form 
,  Injuiy  to  his  possession,  and  the  Immediate  reversioner  may,  at  thi 
same  time,  support  an  astion  on  the  case,  if  the  injury  were  suffidesi 
to  prejudice  Ws  interest;  and  a  recovery  by  eee,  will  te  no  bar  tos 
action  by  the  other(y).  When  trees  are  .excepted  in  e  lease,  the  lesMS 

ik)  Gordon  v.  Harper,  f  T.  R.  l&i—  neat  chapter- 

a  SMtnd.  323.  a.  5 — Via*  Ab.  Trssp.  S.  («}  2  Stund-  253.  b.— Bedi^Mdr 

pV  10.  Onslow,  3  Lev.  309—- Jesser  «.  Gifini 

(/)  GrabaiD  v-  Pest,  1  East,  344—  4  Burr  ^141.— Com.  Dig.  Action«Cue, 

Lambert  y-  Sirootber,  Willes,  321—  Nuisance. 

Hnrker  et  al.  v.  Birkbeck  et  al.,  3Barr.  (p)  Id.  ibid.-»»Gordon  tr.  Rarper,  T 

1563.— Gary  v.  Holt,   3  Stra.  1336.—  T.  R.  9. 

Thorn  v.  Sterin^^,  Cro.  Car.  566.— Phil-  (9)  Jesaer  »  Gifford,  4  Barr.  3141 

pot  V.  Moknes,  Peaka,  jGT.  Beding^ld  v-  Onslow,  3  Lev.  SOS.** 

Qm)  Goudtitle  d.  Jones  »  Joaes  et  Psnton  '9.  Isham,  3  Lst.  319,  360.- 

al.,  7  T.  R.  47'  50.  nCon.  Vig-  Action,  Csse^  Nuia«ice»  B 

(ft)  Com.  Dig.  Tres^  $-  3.    6ce  tin 

■  -     * • . • ' -* 


(106)  A  guardian  in  socage  wisf  fAahitain  treapass  for  an  injarjr  to  the  land  ci 
the  ward,  ^fme  &  roife  t.  Van  Hoewn,  5  Johnt.  Rep.  66.  But  a  person  occapyhif 
land  merely  as  a  servant  of  the  oivnor,  and  not  as  a  tenant,  caanot  iQaintaia  m 
action.     Bertie  Y'  Beaumont,  16  Eatt^i  Rep,  33-    Vide  ante,  46.  n.  97. 

(lOr)  Vide  fimwH  xmd  Scholars ^f  %wm'«  Oall^^e  ▼•  Baliettt  14  £atf*t  M^ 
489.     Mtenoll  v.  Stevens,  1  Taunt.  190-  194,  195  202,  203.  ante,  36.  n.  7B. 

(108)  Vide  Campbell  ▼•  Arnold,  1  Johne^Mepk  Slh  feo,  the  lessor  cannot  main- 
tatn  trespass  against  th^8ub««CBaat'at  will  of  his  Mkee»  Ttbtyr*  Wtiiter,  S 
Johm.  fff^.  468. '  At  common  law  aa action  of  waate^coold  ntft  be  maintsfned  agaiast 
a  tenant  f<»r  life,  except  b^  him  who  had  the  isMiicdiata 'estate  of  iaherilaiice 
eapfctant  on  the  detetfttiination  of  the  estate  for  life;  bht  astatate  of  the  state  of 
'Mevr  Ybi'k  gives  an  action  of  wast^  or  trespass  to  aay^pe^soit^eiaedio  teanainte 
or  reverstc^,  for  an  injiriry  to  the  iaberitance,  notwtthstaifditi^  any  interreaiag 
estate  for  life  or  for  years.  Sesa,  36.  e.  56-  a.  33.  1  R.L.  537*  As  to  Ae  constNio- 
tion  of  this  section  of  the  aet  /or  'tke  amendment  ^/  the  kh%  ^ide  Xi vcnif tSsn  vi 
lluywwd,  11  JsAnt .  Hep.  429-    Wxekham  y.  Frtemm^  13  Mhis.  Skp*  186.        ' 
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itas  no  interest  therein,  and  cannot  sue  eren  a  stranger  for  6ntntig  \ 
them  down,  tbough  he  might  for  the  trespass  to  the  land ;  and  in  such  "*****•» 
case  the  lessor  may  support  trespass  against  the  lessee  or  a  stfan^er, 
if  he  either  fell- or  damage  them;  but  if  there  be  rib  exception  6f  the 
trees  in  the  lease,  the  lessee  has  a  particular  Interest  therein,  and  may 
mippoK  trespass  against  the  lessor  or  a  stranger  for  an  injury  to  them 
^nrin^  the  term  f  but  the  interest  in  the  boHy  of  the  trees  remains  in 
the  lessor  as  part  of  his  inheritance,  and  he  may  suprport  an  action  on 
the  case  against  a  lessee  or  a  sifanger  fdr  any  injury  thereto,  or  even 
troVer,  if  they  be  cot  down  and  carried  away(rj.  Most  of  these  rules 
prevail  also  in  the  case  of  an  injury  to  real  pvopcri);  incorfioreal^  and  if  " 

there  be  any  injury  to  such  right,  ah  action  may  be  supported,  however 
small  the  damage :  and  therefore  a  commoner  may  maintain  an  action 
on  the  case  for  an  injury  done  to  the  common,  though  his  proportion  • 
of  the  damage  be  found  to  amount  only  No  a  f  irtt^in^(«). 

•When  two  or  more  persons  are  jointly  entitled,  or  have  a  joint 2dly,  Wilh. 
legal  interest  in  the  property  affected,  they  must'  in  general  join  m  the  [^^J|^^f 
action,  or  the  defendant  may  plead  in  abatement ;  and  though  the  inte-  theplalntiA. 
rest  be  severa?,  yet  if  the  wrong  complained' of  be  an  entire  joint   C  *^*  3 
damage,  the  parties  may  join  in  the  Mfction  ;»o*  but  as  the  courfs>ill 
not  in  one  suit  take  eognitance  of  distinct  and  separate  claitn's  oPdlf- 
ferent  persons,  therefore  where  the  (ause  of  action  as  well  as  tire  inte- 
rest it  several,  each  partf  injured  mttiit  sue  separately (^). 

Therefore  for  injuries  to  the  fieraon^  several  paVties  cannot  in  gene- 
ral sue  jointly,  as  for  slander,  battery,  or  false  imprisonment  of  both, 
and  each  must  bring  a  separate  action(i/);.^^<'  but  two  partners  in  trade 
maf  join  in  an  action  for  worda  spoken  of  them  in  >the  way  Y>f  their 
trade(f9) ;  and  joint-tenants  or  co-parceners  nniy  join  in  on  aclon  for 
slander  of  their  title  to  the  estate  (a?) ;  and  husband  and  wife  may  sue 
jointly  for  a  malicious  prosecution,  and  impficienment  of  both,  or  the 
husband  may  sue  alone(y);  and  ^t  appears  to  be  age!^eral  rule  that  two 

(r)  1  Sound.  322.  n.  5.-— Gordon  v.  («)  3  8aunj.  117-  a.— 3  Tin.  Ab«  54i 

Harper;  7  T.  B.  1S.--Com.  Dig.  tit.  pi-  29-  33 — Bac  Ab.  Acton,  C. 

Bient — Ante,  49*  (w)  Cuoke  et  a1-  v-  Batchelor/3  B, 

(0  PiiRlar  V.  Wadsworth,   2  Bait,  &  P.  150 — MaitUnd  et  al.  v.  Goldne/* 

154  et  al.,  2  East,  426. 

(0  Aafej   8.— t  «kund.   291.   jf — 2  (x)  2  Saund  117.  a. 

SatiAd.  110.  fi.  S.-^Blie>  Ab^  Alston,  C'  (y)  Dalby  v.  Dorthall  et  ux.«  Cro.  Csi^ 

Wcllep  et  al.  *.  Baker,  2  WiU-  423-  553- 


(109)  In  an  action  of  ejectmoit  against-one  defendant  iVr  an  emire  lot  of  knd, 
it  wa^  held  that  separate  demises  from  several  lessors,,  might  be  laid  ia  the  de- 
claration, who  might  give  in  evidence  their  titles  to  distinct  parts  of  the  pre- 
mises, in  severalty,  and  recover  accordingly*  Jacknn  A*  lUmm  tS  jnh€r9  v. 
Sidney,  12  Joknt.  Hep.  185. 

(110)  But  in  favour  of  liberty  the  law  permits  two  to  Joiii  in  suing  the  writ 
dp  Aomte  n;^i03'iteidb.  P.  N.  B.  66.  F. 
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4.        f&nom%  nwf  joki  or  tcter,  though  their  interest  be  leverAly  if  tk^^ 
IP&AU  um.  jyjy  complained  of  were  a  jotnl  dwinage  to  botli(z);^ii 

in  aciiona  for  injuries  to  fierMonal  firofurty^  joint*teiiants  and  te 
in  comvioo  must  joioi  or  the  defendant  may  plead  in  abateme^O  -"^ 
[  *53  3  httt  'parties  hevin|^  several  and  distinct  interests*  cannot  in 
join;  as  if  the  foods  of  A  and  By  the  separate  propertf  of 
unlawfully  distraioed«  they  cannot  jofti  in  replevin(6);  and  an 
guerela  in  the  joint  names  of  the  conusors  of  a  statute  staide^fiv 
ing  several  executions  on  their  lands  respectively,  cannot  be  a«pparir 
ed(c) ;  nor  can  persons  robbed  on  the  highway,  job  in  an  action  agni»«r 
Ihe  hundred,  unleis  they  were  jointly  Interested  in  the  pmperty^^s 
but  though  the  interests  be  several,  yet  if  the  injury  occasion  an  omtrc 
joint 'damage  to  several,  they  may  in  some  cases  join(Ot  «>  where  tww 
persons  were  severally  seised  of,  two  ancient  mills,  at  one  or  otiicr  of 
vrhicb  the  defendant  o«ght  to  hav^  ground  his  com,  but  neglected  to 
grind  at  either,  it  was  decided  ihst  both  might  join(/) ;  and  no  tbe 
aame  principle  it  waa  holden  that  the  dippers  at  Tunbridge  Wefls 
night  join  in  an  action  against  a  person  who  eserctaed  the  bualneaa  of 
a  dipper,  not  being  duly  appointed(^S  and  wher#  goods  are  bailed  lo 
ilmfifjfnd  only  one  hav  the  pqpession  in  (act,  andji  stranger  carries 
theoi  away,  both  may  have  detinue  or  treapassi  or  the  one  who  had 
actual  possession  may  sue  alone(A). 

In  actions  for  Injuries  to  real  property,  JQint*teiiants(f),  and  parce- 
[  *S3  1  ntn^/ty^  must  join  in  real  *^as  Well  as  personal  actions,  or  the  non- 
joinder may  be  pleaded  in  abatement ;"«  and  if  one  of  aeveral  joint- 


(2)  9  Sauml.  116.  a — Ward  el  al.  v. 
Brampston,  3  Lev.  362.    .  ,r 

(a)  Bae.  Ab.  Joint-tcnanti,  K — 
Se^gworth  «.  Overemi  et  al^  7  T.  R. 
279^— Bloxam  et  a1;  v.  Ilubbard,  5 
Esat,  40r— a>.  Lit.  198.  s. 

(6)  Co.  Lit.  145.  b. 

(<f)  Wofiley  et  al.  v.  Cbarnock,  Cro. 
JKlis.  473. — ^armep  v.  Downea,  Noy.  1. 

(d)  Winteraloke  Hundred's  Case* 
Dyer,  370—2  Saund.  116.  a.  377-  a. 

(e)  Coryton  u  Lithebye,  2  Sauml. 
115. 

(/)  Cor^ion  .«•  Lithebye,  2  Saund. 


115,  & 

(  g)  Weller  et  al*.  v.  Bak^r,  S  Wik. 
423 — 2  Saund.  tl6.  n.  2. 

(A)  2  Vin.  Ab.  59'— <;uni.  Pig.  Abate- 
ment, E.  12. 

(0  2  Vin  Ab.  59.— Bac.  Ab.  Joint- 
tenants,  K.— Stoweirs  Caae»  Moore, 
466,  but  see  Doc  d.  Manack  Sl  others 
V,  Read,  19  £aat,  61.— Doc  d.  Cbuk  ii 
others  v.  Grant,  IS  Eaat,  221* 

(k)  Vin.  Ab.  tit.  Parcenera-^Stov. 
ell's  Case,  Moore,  466 — Doe  d.  Mar- 
aack  &  otbera  v.  Bead»  12  East,  61.— 
Due  d.  Clark  &  others  «^  Ursnt,  291> 


nil)  Two  purchasert  of  an  estate  eanaot  mslntstn  a  jolSnt  action  for  a  fulae  sad 
firaudulent  afirmation  by  the  seller.    Baker  r.  JtweU,  6  JMfat**  Mep^  460« 

(112)  Vide  BradUh  v.  Scktnck,  8  JaAiit.  Mep.  t5t. 

(IIS)  Vide  Contra  Used.  Maperv.  Lvmdaie,  12  Eatetltep.  39.,  and  in  Con- 
nectfcut  one,  or  any  number  of  them  may  bring  an  action  against  a  person  who 
baa  Mb  title.  Mtuhii  other$  v.  ih\n%,  4  M>a^  298-  Sixi^mrdU  •ther$  w,  Jfutttfi, 
4  l>ay,  310.    Vide  £M.  see.  313. 

(114)  If  ibar  jointieiiMt*  joiaily  demise  fton  jear  to  year,  Ncb  ^  tlwiB  u 
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tenanU  die  "penttig  a  real  action,  it  willr  abate*  m  the  iifemfor  k  ^^^p^^^^m^ 
tied  te  a  diflerent  estate,  but  it  is  otherwise  ie  permal  and  imxed 
acciaBi(/).^>'  TeosBU  in  common  must  in  general  sever  in  real  actions^ 
unleM  In  «  ^uare  trnfiedU^  and  in  ejectment  a  joint  demise  would  be 
improper  ;"•  but  in  perwmal  actions,  as  for  a  trespass  or  cuisaoce  to 
tbeir  land,  they  may  join,  because  in  these  actions,  though  their  estates 
ere  several,  yet  the  damages  survive  to  all,  and  it  %vonld  be  unreason- 
able when  the  damage  is  thus  entire,  to  bring  several  actions  for  a 
single  treapas8(m) :"'  a  tenant  in  common  may  however  in  general  sue 
separately,  as  In  ejectment  for  his  undivided  share,  or  in  trespass  for 
the  me%ne  profits,  or  in  debt  for  double  value  agabist  a  person  who  has 
lield  over.afcer  the  explmtion  of  his  tenancy(»). 

In  actions  in  fonp  ex  dclicttkf  if  a  purty  who  ouj^ht  to  /md  b«  omitted,^^ 
objection  can  only  be  tbken  by  plea  in  abnteinent,  or  by  way  of  apportioap 
ment  of  the  damages  on  the  trial ;  and  the  defeadaot  eannot,  as  in  actions 
in  form  ex  contractu^  give  in  evidence  the  iKm-joinder,  as  the  ground  of  . 
nonsuit  on  the  plea  of  the  general  issue,  or  demur,  ar  move  in  arrest  af 
judgment,^  ^*  or  siipport  a  writ  of  error,  though  it  appear  upon  the  lace 
of  the  declaration,  or  other  pleading  of  the  plaintiit  that  there  is  ano- 
ther party  who  ought  *to  have  joined  (o)  *M\  and  if  ane  t£  several  pai*t  [  *54.  J 


(0  Mtddfeton  m  Craft,  R.  T.  Hardw. 
S98 — Co.  Lit.  188. 197-  ^  >^ 

(m)  B«c.  Ah.  tit.  Joint-tefiants,  K — 
Cutting  «.  Derby,  2  Bla.  Hep.  1077-^ 
Harrison  v.  Bamby,  5  T.  R.  346-* 
Stone  et  al.  «,  Bromvich,  Yelv.  161.— 
Some  V.  Barwich,  Cro-  Jac<  231.— Cul- 
ley  a.  Spearman,  ^  Hen-  Bla.  386.— 
Pulten  «.  PUmer,  S  Mod.  151. 


(n)  Harrison  v.  Bamby,  St*.  R.  246L 
Cutting  V.  Derby*  2  Bla.  Rep.  1077* 

(•)  1  Saund.  291.  «.— Addison  » 
Orerentl,  6  T.  R*  766  — 3eilgworth  v. 
Overend  et  ml-,  7 T-  R*  279—3  Saund. 
1 17-  a-  47*  f— Scott  v.  Godwin,  1  B.  It 
p.  75 — Mainwarin|^  et  al.  v.  Newroanj 
2  B.  &  P.  123— Bloxam  et  al.  «•  Hub- 
bard, 5  Bast,  407.  420.  * 


give  notice  to  quit  may  recover  their  several  shares  in  ejeciment  on  tbeir  sereral 
demises.    Ihe  d.  ff AirysMn  t.  ChitpUm,  3  Tuunt,  120. 

(115)  Vide  Litt^  $  311,  312,  313. 

(116)  It  has  been  held  by  the  Supreme  Court  of  ibe  stale  of  New  Yorkg  tbaV 
tenants  in  common  might  decUre  on  a  joint  demise.  Jactfn  d.  Van  Iknbergh  £f 
othgnr.  Bratii,  2  Caine*B  JUp^  169.  The  lav  is  the  same  in  Vermont.  Mckt  ^ 
al  ▼.  M^g-ertp  4  Cranch,  165* 

(117)  Tenants  in  common  shall  join  in  detinue  of  charters-  Ca.  Xi'l.  197.  b. 
post.  54.  And  in  case  for  the  destruction  of  their  charters  or  title  deeds.  JhmieU 
r.  DanieU,  7  Ma9$.  At^  135.  Vide  X«V#.  f  315,  316.  BraOah  t.  Sehemsh^  8  JohhM. 
Rep.  151.  ^  That  tenants  in  common  must  join  in  trespass  quare  clausom  fregit^ 
see  Austin  ^  othen  v.  MulU  13  Jokn$.  Rep.  286. 

(118)  But  in  an  action  of  replevin  brought  by  one  §art  osrner  of  a  chattel,  after 
verdict  for  the  pUintilF,  the  judgment  was  arrested :  and  the  court  took  a  dis* 
tinction  between  this  case,  in  which  the  judgment  would  be  for  a  chattel,  not 
capable  in  taw^  of  severance;  as  well  as  for  damages,  and  those  actions  in  whid| 
damages  only  can  be  recovered.    Bart  v.  fitngeraldy  2  JMaat.  Bep*  509* 

(119)  Vide  Wktetwrighi  v.  Depegtim^^  1  Uhnt,  B^,  471.  BrotKerwon  9  thgt^ 
f.BkfgeiyauBther,  6  /sAnt.  Bep.  As.    Bradi^kr.  ddkyici^.S/Mna  B^  UL 


44  tV  TBK.  9AKT1M  TO  All  ACTION 

I^         owMTSi  of  a  iriiMttel  f  UP  aloncLte  a  tort,  and  the  defenteU  do  not  _ 
^***^***''  in  abatenifsnt,  tJio  other  part  owners  may  afterw  rds  tue  alooe  lor    a.be 
injuty  to  their  undivided  ahacet,  apd  the  defeadaat  caoiiot  .plead  ia 
abatemem  of  such  aotion(^).    ^ 

If  hovK^ver  too  mom^  penons  bo  made  co-plaiotiffh  the  objocuoia«   if 
it  appear  od  the  record*  nay  be  taken  advantage  of  cither  by  deiytui^ 
rer,  in  arrest  of  Judgmenti  or  by  wrii  of  error(^);  or  if  the  obfection 
do  not  appear  oo  the  face  of  the  pleading;8,  it  w liUld  be  a  ground  of  non- 
tuit  00  the  trial*  though  if  two  tonants  in  common  join  in  deiinoe  of 
charters,  it  ia  said  if  one  be  nonauit  the  other  shall. recover(r).^ 
We  have  already  seen  that  choaes  in  action  ex  contratith  are  net  ia 
Sdly»  When  general  a»signahle  at  law,  so  as  to  anable  the  aaaignee  to  sue  id  hia  ovia 
the  uttcrest  q^jh^^^^.  ^^e  a.4iiie  rulc^also  prevaila  in  the  cuse  of  injuries  eje  deUdo^ 
perty  has  -     oJlther  to  the  person,  persooal*  or  veal  property  if  and  therefore  an 
oeeuM-       omnot  niainuin  ao  actioa  for  waste  icoouiiitted  in  the  time  of  bis 
^V^*         ai^storf  nor  the  grantee  of  a  reversion  for  waste  committed  before  the 
graDt(/) ;  though  wf  have  already)seen  that  if  a  person  have  the  imme- 
diai^  reversion  or  remainder  in.  fee,  hi  tail^  or  for  life*  or  yeara,  vented 
in  him  at  the  lime  of  the  waste  commiuedy  he  may  maintain  an  nctioe 
*oi|  the  icase  for  si|ch  injury  to  his  estate(tf).    And  a  devisee  may  wx^ 
[  5S*  ]  port  an  actioo  for  the  continuance  of  a  nuisance  erected  in  the  lifetime 
of  the  tesiatar(o). 

When  one  of  more  of  several  parties  intei;^ed  in  the  property  at 
4tlily,  When  the  time  the  injury  was  aommitted  is  dead,  the  action  should  be  in  the 
one  of  seve-  name  of  the  survivor,  and  the  executor  or  admlnistraior  of  the  deceat- 
.interested  ii  ^^  cannot  be  joined,  nor  can  he  sue  separately ;  and  therefore  to  an  ac« 
dead.  lion  of  trover  brought  by  the  survivor  of  three  partners  in  trade,  it  can- 

not be  objected  that  the  two  deceased  partners  and  the  plaintiff  were 
j4int  meixhantSy  and  consequently  that  in  respect  of  the  Ux  merctuoria 
the  right  of  survivorship  did  not  exisii  for  the  legal  right  of  action  sur- 

(p)  Sedgworth  v.  Overend  et  sL,  7  (r)  Co.  Lit.  197-  b. 

T.  K.  279 — Stanley  v-  Ay1e<,  3  Keb.  (t)  Ante,  lo — b<ii  see  Sir  Thomts 

444.-^BIoxam  et  al*  v,  Hubbard,  5  East,  Palmer's  Case,  5  Co.  :24- 

407'  (0  2  Saund.  263.  a.  n.   7 — 3  Inst 

iq)  Cooke  et  al.  v.  Batehelor,  3  B-  &  305- 

F.  150 — ^2  Sautfd.  116.  a.— Worsley  et  (u)  Ante,  49 — 2  Saund.  252.  b. 

al-.v.  Chamocki  Cro.  Bliz.  473*  (w)  Some  v.  Harwich,  Cro-  Jac.  231. 


(120)  If  the  defendant,  in  an  action  for  a  tort,  settle  with  one  of  the  plaintiffs^ 
he  IS  still  answerable  to  the  others.  Bukei'  v.  Jewell,  6  Mau-  Rep^  460-  That  the 
rule  is  the  same  in  actions,  ex  contractu,  vide  ante,  7  But  if  one  of  the  co- 
plaintiffs  release  the  defetfllant,  it  is  a  complete  bar  to  the  action.  Au9tin  and 
otheri  V.  Batt,  13  Joknt  Bfp.  286. 

f  But  it  has  been  heM  that  the  assifi^ee  of  a  bond  might  maintain  trover  for 
it,  in  his  own  name,  agairat  the  obtijj^or,  who  hnd  got  it  into  his  poasessioQ  and 
convened  it    Chwet  v.  Bu-mlgy^  12  JohnM*  Rep-  434- 
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ti?«th  ihoii^h  the  beneficial  interest  may  iiot(jp}.  At  tranMB  kw  wtaea        i> 

aa  actioo  -bad  been  commenced  in  the  n«mue  of  twe  or  laorc  i^efvona  ^^^***"^ 

and  one  of  Uvvn  died  pending  tbe  siut^  it  abated ;  but  no^  by  the  8  unJ 

9  Wm.  III.,  c.  II.  6.  7  (y),  it  is  enacted  that  ^  if  there  be  twaor  onore 

*^  I^Qtiffs  or  defeodanta*  and  one  or  more  of  them  sboeld  ttte,  if  the 

^  cause  of  fuch  action  shall  survive  to  the  surviving  plaintiff  or- pli^n- 

^  liffsf  or  againat  the  surviving  defendant  or  defcadanUt  the  vrit-or 

**  aetion  shall  not  be  thereby  abated*  hut  such  death  being  sngpfisted 

^  upon  tbe  record*  the  aiction  shall  proceed  at  (be  suit  of  the  anrviving 

*^  plaintiff  pr   pUintiffs  against  the  surviving  defendant  or  defiMid* 

**  ants;''^'^  and  conaequently  since  ihi^  statute  if  *ene  of  several  plain-  [  *56  ] 

tiffs  die  pending  a  auit*  and  tbe  cause  of  action  would  aurvive  le  the 

survivor*  he.  may  proceed  in  the  action. 

We  have  seen  that  the  right  of  action  for  t^  breach  of  a  mmtruct^sthly.  In 
upon  the  death  of  either  party*  in  general  snrvivea  toireiid  against  the<^^'c  of^^ 
executor  or  administrator  of  each(z)  ;  but  in  the  case  of  larte*  wnen  Ibepj^L  ^j^. 
action  must  be  in  fore^  §x  deBcfj  for  the  recovery  of  damages,  and  tbeed. 
plea  thereto  not  guilty t.  the  rule  at.commoivlaw  was  otbeiwiae*  it  beim^ 
a  maxim  that  actio  fiermnaiU  marUur  aun  fierMona(u);,%nd  veahaU  find 
that  the  statute  4  Edw.  III.  c,  7* -baa  altered,  this  role  o»ly  in  iu  relb* 
lion  to  peraofmi  prop^rty^  and  in  favour  of  the  personal  represeotativee 
of  the  party  injujred ;  but  if  the  action  can  be  framed  in  form  tx  con- 
tractui  this  rule  does  n<4.apply.    We. will  consider  the  ryle  as  it  now 
affects  actions  for  injuries  to  the  pevsoo*  and  t»  pessonai  pnd  real  p9»» 
pcrty. 

In  the  case  of  injuries  to  the  fievon^  whether  by  assault*  battery, 
false  imprisonment*  slander*  of  otherwise*  if  either  the  party  who  re- 
ceived or  committed"  the  injury  die*  no  action  can  jbe  supported  eithet 
by  or  against  the  executors  or  other  personal  repre8entatives(d) ;  for 
the  statute  4  Edw.  III.  c.  7.  has  made  no  alteration  in  the  common  law 
in  this  respect(c). 

At  common  law  in  case  of  injuries  to  pefmuA  ^fiff^firrty^  if  either  [  e57  ] 
party  died,  in  geoeml  no  action  cotrid  be  suppdried*  either  by  or  againat 
the  personal  representatives  of  the  parties*  where  the  action  must  have 
been  in  form  ex  deScto  and  the  plea  not  gui1ty((0  ;  but'  iPany  contract 
can  be  implied,  as  if  the  wrong  doer  converted  the  property  into  mo- 

(*)  Kemp  n.  Andrews,  1  Show.  188.  Cowp.  371  to  377—3  Woodd'^  73— Vin. 

8.  C  Carth.  170 — Ante,  11, 12.  Ab.  tit.  Executors,   123.— Com.  Dig, 

(y)  See  tbe  cases  2  Saund.  72- 1.—  Administrator,  B.  13. 

Middleton  «.  Croft,  R.  T.  Hardw.  395.  Cb)  3  Bla.  C  302. 

Bsc.  Ab.  Joint-tenanU,  K.  le)  I  Saund.  217-  n.  1.— Mason,  v 

(s)  Ante,  12.  Dizoi^  Sir  W.  Jones,  174. 

(o)  See  the  obiervatic^s  on  this  rule  («/)  Hambly  et  al.  v^  Trott,  CoWp. 

la  Keneral,.3  BU.  Com.  302—1  Saund.  371  to  377- 
316,  r.  a.  1.— Hambly  et  al.  v^  Froth* 


(121)  Vtde  Xowi  rf/t^  Tm*.  ^  dm  fit  th9Mmdmmtfftk$  low*  s*  9. 1  It*  &. 
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f.        Mft  or  tf  tko  fooilt  ffooudo  fai  spocie  io  the  hmH  of  the  o» 
Tunrtkm*  tbt  Wfonf  door*  «i  coniWMwi  l^r  otMiinptit  for  money  ImmI  and 
BMf  bo  Mippiirtod  hf  or  ogitett  tho  executors  in  the  former 
trover  ogointt  tbe  execntort  in  Ae  locter(0*    And  now  hf  the 
4  Edw.  III.  e.  r.  intituled  «  Enecutort  shidl  htYe  en  tction  of  i 
<«  for  a  wrofiir  done  to  tiieir  teetalor,"  and  recitinf  ^  tliet  in 
tf  exoeoiori  hate  not  had  actions  for  a  trespass  done  to  their 
«  otfof  the  goods  and  cbattA  of  the  seme  testators  carried  awny  in 
^  ilfef  and  so  such  trespassers  have  hitherto  remained  unpuaiehodb'* 
is  enacted  ^  tiiat  the  esecntoos  in  such  cases  shall  have  on 
^  agsinat  the  treapassersi  and  recover  their  damages  in  lihe 
**  they,  whoae  oBOcniors  they  be,  should  have  had  if  they  tf  ere  In  lifo  ;' 
and  this  remedy  is  further  extended  to  executors  of  ciioctiian(, 
and  to  ndmtaistrators(^.    It  has  been  well  obsenred  that  the  takin^i 
goods  and  cliaitels  wad  put  m  the  stattMe  merely  as  an  instnacc, 
not  as  restrictive  to  aueh  injuries  only,  and  that  the  term 
mustt  with  reforance  to  the  language  of  the  timee  when  the  stainte  wii| 
I  ^50  3  passidt  sifsnify  a  wrong  gemmlly(ib) ;  and  accordingly  the  statute 

been  construed  to  extend  to  every  description  of  Injury  to  /kereonof  pie*| 
poffty  by  which  It  has  been  rendered  Umm  ben^fkiai  to  the  exocator,' 
whatever  the  form  of  action  may  be ;  so  that  an  executor  may  support 
treipeas  or  trover(Oi^''  eaae  for  a  fiilse  retuin  to  finsi  procens(l)»'*> 
«id  case  or  debt  for  an  escape,  Itc**'  oo  final  process(/) ;  end  tboogA  ft 
bos  been  doubted  whether  an  executor  can  sue  for  an  escape  on  mene 
process  in  the  lifetime  of  his  testator(m),  oo  principle  it  apponrs  thit 


if)  Hsmbly  et  al.  «.  Trstt,  Cowp. 
3r4.-^Mtsoa  V.  Davy,  Latch*  168. 

(/}  25  Bdw.  in.  c.  5. 

if)  31  Edw.  n.  c  U. 

(A)  8sle  e.  Bishop  of  Lilehfield, 
Owen.  99— Wilsoa  v.  Keublajt  7  Bast. 
134.  0.—11  Vin.  m^Uwm  «.  Davy, 
Latch.  167. 

(t)  Mason  o.  Aavy^  Latch.  168— 
Rotsert  ease— 5  Co*  27. a— Mason  o. 
Dixon,  8ir  W.  Jones,  174. 

{Jc)  WiMsflM  9^  Gary.  4  Mod*  403^ 


8.  G.  12  Mod.  71. 

(0  Berwick  v.  AndrewSy  Lord  lUyn. 
973. 

(tR)  Mr.  iustiee  Moretoo^t  case,  1 
Veetr.  80.-1  Rol  4b.  912— Muon  v. 
Davy,  Latch.  168  — Mssoa  v.  Dixon,  Sir 
•W.  leaes,  173— WtUiams  v.  Caiy,  4 
Mod.  404— Opurstow  e^  Prince,  Cm. 
Gar.  297— Via.  Ab  Executors,  P.  pi.  % 
oec^—Berwick  v.  Andrews,  Lord  Rayn. 
973— WiUiamg  «.  Gar},  12  Mod.  72.— 
S.  G.  1  Salk.  12.  ctfftfro. 


(122)  Tide  Lam  •fJ^.  r.  sess.  36.  c  7$,  s.  6,  7*  1 R*  L.  311,  312. 

(123)  Vide  7Vv/#  v.  Xo«v#,  6  Miu$.  Mep.  394.  Snider  U  Van  Vwhtm  v.  Ony, 
2  J9kn$.  Rep,  227. 

(124)  So,  case  againat  a  aheriff  for  the  delbuU  of  bis  deputy  in  not  returning  an 
execution*    P^iine  \'  Ulmer,  7  Mat'  JSeP'  317- 

(125)  The  exeeutor  of  a  sheriff  cannot  maintain  an  action  on  tbe  case  against 
the  gaoler,  Ibr  the  esespe  of  a  prisoner  committed  to  his  custody  by  tbe  testator. 
Xdh  tf  mh$H  V.  Otfrofidrr,  8  J9hm.  R^,  W* 
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jiio^e  «M|r(n);  and  be  may  support  debi  fimr  boi  itttlnf  cnt  thliu(9X  or  y**^ 

Hiatidebt  against  an  executor,  suggesting  » tlevatimvit  in  tke  ttfedme  of  the  ^^****^'*' 

,Berf  F^AUitiff's  testalor(/k},  or  case  against  the  sheriff  far  remondg  goods  ta* 

,|.^,ken  in  exeeuiiont  withous  paying  the  tesiaior  a  year's  rent(9)»  or  an 

l„^acti^  of  ejectment  or  quure  imfiedUj  far  the  distnrbanee  of  the  testa* 

tJiilonCr). 

^1     But  with  reapect  to  injuries  to  real  property,  if  either  party  fie,  no 

^1^  action  vin /arm  ex  detieto  can  be  supported  either  by  or  agunst  their 

Impersonal  representatives ;  and  though  the  statute  4  Edw.  III.  c.  7.  might 

Iff!  ^'^^^  *  UkQT^  liberal  construction,  the  decisions  have  confined  ile  opera^- 

|.     liofi  to  injuries  to  personal  prbperty(«),  Hod  therefore  an  executor  ean-  {  *Jf9  ] 

.  not  sepport  an  action  of  irespass-faortf  ckimum  fregity^^  or  merely  for 
1^  cutting  down  trees,  or  other  waste  in  the  Uft time  of  his  tesutor(/)*  end 
though  in  Emeraon  v,  £mersoo(«),  it  was  holden  tUat  a  declaration  by 
an  executor  for  mowing,  cutting  down,  taking  and  carrying  away  com 
might  be. supported,  ibe  aUegalioii  of  the  eottiag  doWn  being  consider* 
ed  merely  as  a  description  of  the  manner  of  taUng  away  the  com,  for 
which  an  action  is  sustainable  by  vinue  of  ibe  ftatote,  yet  it  was  decid* 
ed  that  if  the  declaration  had  been  fvare  clmmMum/regUf  et  blada  a$por^ 
iaviit  it  would  have  been  insuAaient ;  and  that  if  the  defendant  had 
merely  cut  the  com  and  iet  it  lie,  no  actiop  eeuld  have  been  aupported 
by  the  execuior,  or  if  tlie  grass  of  the  testator  had  been  cut  and  carried 
away  at  ilie  same  time.  We  have  seanT  however  that  an  action  may  be 
supported  by  a  deviaee  for  the  contiaaance  of  a  nuisance  erected  la  the 
lifetime  of  the  tesutor(«). 

The  sututes  relating  lo  bankrupts,  paes  to  the  assignees  all  rights  of  ^^^^^'.^"   . 
action,  real  as  well  aa  peraooal,  and  every  species  of  right  of  which  by  r^pi^v  ^/ 
any  possibility  profit  could  be  omde ;  for  thoiigh  rights  of  action  are  not 
assignable  at  common  law,  and  the  statams  use  the  expression  ^  such 
<*  rigbtf  fcc.  aa  the  bankrupt  may  lawfoUy  depfrt  withal,'*  yet  the  policy 
of  the  bankrupt>l«iw  re<|uifes  that  such  rights  should  be  transferred  aa 

(jn)    8«|e  «.  Bishop   of  Litcbfield,  Poph.  190— Mr.  J.  Moraton*t  case*  1 

Owen.  99 — Wilson  v.  knubley,  7  £juit»  Ventr.  30. 

1S4,  6.  (f)  1  Saiind.  307*  n«  l.-^Mvson  v- 

(o)  Mr-  J.  Moreton*t  caae,  1  Veotr.  Dixon,  Sir  W.  Jones,  174-~M)fcSon  v. 

30.— Berwick  v.  Andrews,  1  Sulk.  314*  Davy, Latch*  169— Yin.  Ab. Executors, 

Holl  V-  Bradford,  1  Sid.  88— Morton  v-  P.  32,  fcc. , 

Hopkins  et  al.,  1  Sid.  407-  (I)  Mason  «.  Dixon,  Sir  W.  Jones, 

(p)  Berwick  «-  Andrews,  1  Salk.  174 — 1 B.  &  P.  330,  n.  a* 


314*  («)  1  Ventr •  187    "Cmerson  v-  Anni- 

(g)  Palf  rave  v*  Wiedhaai,  1  Stra.  son,  3  Keb.  874'«— Mason  v-  Dixon,  Sir 

312.                                                 ^  .  W.  Jones,  177-  174.^WiUiams  v.  Brat- 

(r)  Via.  Ab  Executors,  P.  pi.  7.—  don,  1  B.  ^P.^9. 

Msson  V*  Davy,  Latch.  168, 9.— Mason  (w)  AatSv  55* 

V.  Dixon,  Sir  W*  Jones,  175.--S.  C 


(136)  Vide  Contra  Gr/iwstf  r*  ^rmi,  1  Hey,  180. 
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I'  much  as-toy  other  *a|iecieo  of  ppoperty(T) ;  umI  ihereforo  thmiii^im  i 
r"*60l  ^'^  ^  bankrupt  may  aupfoit  trover  for  a  converMon  before  or  mk^:r  n 
^  bankro];Hcy(y}f  or  detit  lo  reeofor  from  the  winner  money  loot  ot 


by  the  bankrcjpt  before  hit  bankniptcy(r).     But  for  lorts  to  the 
of  the  bankrupt  which  are  not  the  subject  of  property*  as  slan^r^ 
the  aftaii;nees  cannot  sue(a),  and  in  this  case  the  bankrupt  may 
the  aGtion(l) ;  and  he  may  also  sue  in  trorer  against  a  atronger 
goods  acquired  by  him  after  hta  bsnkru|Kcy(r),  and  he  may 
trover  or  trespass  against  his  assignees  if  he  were  not  liable  lo  the 
nstftsion(</).         i 
7th1y,lncsse     The  wife  having  no  legal  interest  in  the  person  or  property  of 
of  marriage,  husbiind,  cannot  in  general  join  with  him  in  any  actiotf  for  ob  iej 

thoreto(0;  except  in  an  action  for  a  joint  malicious  prosecutittia  of 
both,  in  which  they  may  join  in  respect  of  the  injury  to  botbf  or  tlftc 
husband  may  sue  alone(jr).  » 

For  injuries  to  the  person,  personal,  or  real  property  of  the  wife 
committed  before  the  marriage,  when  the  taus^of  action  woald  owr* 
Yive  to  the  wife,  she  must  join  in  the  action,  and  if  sbe  die  befavt 
judgment  therein  it  wifl  abat^Cj").  ^^  in*detimie  to  recover  personal 
[  SGi  ]  cfiatteis  of  the  wife.  *in  the  possession  of  the  defondmt  before  the  aaaf^ 
riage,  it  is  Said  that  the  husband  must  sue  alehe,  hecau^e  the  law  traas- 
fers  the  property  to  htm,  and  the  wife  htlh  oo  intereat(A);  though  in 
detinue  for  charters  of  thowife^s-inheritance  theymay  join,  6ii  account 
of  the  continuing  interest  of  the  ^ife  in  the  estate  to  which  they  re- 
late(0. 

When  an  injury  is  committed  to  the  fterton  of  Hie  wife  during'  cooer- 
turej  by  battery,  slander,  8cc.  the  wife  cannot  sue  atone  in  any  oase(l) 
and  the  husband  and  wife  must  join,  if  the  action  be  brought  lor  the 


(x)  CuUen,  176.-^mith  t%%l  v.  CoH 
fiaetux.,  SH.  Bl»444.  * 

(y)  CulUn,  418,  9.  420 — Bloxam  et 
al.  V  Hubbard,  5  Bust,  407.  • 

(x)  Brandon  et  al.  v  Pate,  2  H.  Bla. 
fi08. 

(a)  Benson  v-  Flower,  Sir  W-  Jones« 
215— Cullen,  177- 

(b)  Id.  ibid. 

(c)  Webb  V.  Fox  et  al.,  7  T.  B-  391. 
Cullrn,  414. 

(d)  Perkin  v.  Proctor  et  ^L,  2  WiU. 
S82.-*Bx  parte  llutt,  1  Atk.  102— Ciil- 
Icn,  412.  when  not,  see  Donovan  v.  Duff, 
9  E.ist,  21 — M^CuTIock  V.  Robinsoir,  2 
New  R.  352  i «  ^ 

(e)  3  Bla.  Com.  143— Kewt'on et ux. 
V.  Halter,  Ld-  Raym.  120tf.«-Weller  et 


al.  V.  Baker,  3  Wils.  4>4.  Oolemaw  «C 
uS't^  HascotiH,  1  Ler-  ISfti^-t  Salk. 
119-  n.  b^Dalby  v-  Dorthal  &  wife.  Sir 
Wm.  Jones,  440* 

(/)  Dalby  v.  Dorthal  U  wife,  CiD. 
Car.  553. — Com.  Di|p.  Bar.  $t  Feme,  X- 

(f)  Milner  et  al.  v  Milnes  et  al.,  5 
T.  U.  627-  631— Com  Dig.  Bar.  &  Feme, 
v.— Roll.  Ab.  347.  B-  pi.  3. 

(A)  Bac  Xb.  tit.  Detinue,  A. — ^Bul. 
X.  P  50— Nelthrop  et  ut.  v-  Anderson, 
l^atk.  114 — Se^  vide  Bern  et  ux.'v. 
Mattaire,  R.  T.  Hardw-  120- 

(f)  1  Rol.  Ab.  347.  R.  pt.  t— Bac. 
Ab.  Detinue,  B. 

(it)  Bopgett  V.  Frier  and  another,  11 
East,  301— Chambers  v-  Dortaldson  & 
others,  9  East,  471- 


JA-^ 


iij. 


(127)  Vide  Phiaip$  Bth  375.  274.    Bund,  Ed.  n.  a-    JSm$  r.  i8«r%,  3  Can^. 
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personal  soflbritig  or  injury  to  the  wifef  iind  the  declaratioh  ought  to    .    t. 
conclikde-to  their  dan.age,  and  not  to  that  of  the  husband  alone ;  for  the  P'^"'"*^*' 
damages  will  survive  to  the  wife  ff  the  husband  die  before  thef  are     ' 
recovered(/) ;  and  care  must  be  tal^en  not  to  include  in  the  declaratioQ  ^ 

any  staten^ent  of  a  cause  of  action,  for  which  the  husband  dtoHe^^  ought       '     » 
fo  6ue(m).     If  the  battery,  &c.  of  the  ^ife  deprive  the  husband  for  any 
time  of  her'  con.pany  or  assihtahce,  or  if  a^.e  be  maliciously  indicted| 
and  t!ie  hOsband  be  thereby  put  to  expense,  he  may  sue  sepurately  foiv         ^     > 
such  consequential  injuries(n),  and  he  may  in  the  same  action  proceed 
for  a  battery  or  other  injuiy  to  himseKf(o).     And  for  words  spoken  of    -  /  .  c 
the  wife  not  actionable  of  t&emselve^/*but  which  occasion  some  special  ^  Ht  ^  • 
damage  to  the  husband^  he  must  sue  alonc(o).         '    ^ 

With  respect  to  personal  property  when  the  cause  of  action  bad  only         ,r  • 
its  inception  before  tfai^  marridgj^,  but  its  eompletion  bfierwardsy  as  in 
the  case  of  troVer  belbfe.  fttiarriagei  and  cpnVersion  during  it,  or  of  reni  .  «  '    .    • 
due  before  marriage,  and  a  rescue  afterwards,,  the  husband*  and  wife, 
may  join  or  tever  in  trover  or  tf^spasa(/i)t  though  ..not  in  detihue(^)* 
'6ut  when  the.  cause  of  action  hua^its  inceptiop  as  well  as  completioo  *'       '^    * 
after  the  marria'geii  the  liusbatid  ahme  must  sue,  the  legal  interest  /A' 
personah)r'>teing  Vested  by  the  marriage  in  him(r);  and  therefore  js  >  /   . 
declardlion  m  trovet  a^  the  soft  ^f  h^sbiftid  and  wife  should  stat'e  that    - 
fhe  wife  was  possessed  lefSdre  the  niarriage,  and  if  it  be  suted  that  the 
husband*  and  ^ife  were  possessed,  th^  defenijiuit  may  demur^  for  the 
possession  of  the  wife  is  in  law  tbe  possessioi]^  of't^ierhusbund,  and  sa- 
ls the  property(«);  and  the  sanie  ilile  prevails  in  replevin,  though  if^      . 
the  hui^band  and  wift  Join  therein,  ancf  the  defendant  avow,  though  bad  . 
on  demurrer,  it  will  after  verdlbt  be  imendeB  that  the  taking  was  before 


(/)  Horton  et  ux.  v.  Bytes,  l%i'd.  SS?'. 
Newton  et^x.  «^  Hatter,  Lid^  Raying— 
12D8  '•^€0111.  D!g.  Bar,  ft  feme,  *Y.^ 
Pleader,  S  A.  l.«-3  Bla-  C.  140-^Ru4.. 
ael  et  uz-  v.  Come,  I  S^lk.  110.— If}g- 
gins  «.  Butcher,  Yelv.  8§.-r^mith  v. 
Sykes,  Freets*  324. 

(m)  Rtttsel  et  iix.  v.  Gome,  1  Salt* 
il9.  Com.  Dig.  neadftr,  S  A.  I. 

(ti)  3  Bla.  Conn.  140.— Hyde  «;  Scia- 
eor,  Cro.  Jae.  538.*-Diz  v.  Braokca,  1 
8tra.  61.-.-8inith  v.  Hizon,  3  Stra".  99T. 
OoflD.  Oig^  Ba^.  &  Peofte,  W.  '  * 

{9)  Guy  •.  Livesey,  Cro.  Jae.  501.-a 
RuBsel  at  ex.  v.  Come,  ti  Salk.  119.— 
Sdwyn,  If.  •P.  105.  a.  U.-^Vear  B.  9 
Edw.  4  51. 

(a)  Colmkn  et  uy.  e-  Rarcoort,  1  Lev. 
S4d.*» Baldwin  «.  Pl6weV|  3' Mod.  190. 
Ruaael  et  m.  v.  Come,  1  Saflt.  119. 


\P)  «  Saund.  4r.  g.— Nelthrop  et  ux. 
•L  AAd0B8oii^8alk.ll4.— Blackborne^t 
lUE.  v>  Greaves  et  ai.»  3  Lev.  107- — Pen- 
net  #.  Flasket  etal  lilOor,  423.pl.  584. 
S.  C.  Cn^.'Blia.  459.— Anon.,  Owen» 
83— Selwyn,  K.  t*.  313-  M8.-*<!k>in 
Dig.  Bar.  h  Feme,  X.— Bae.  Acb.  Bar.i#t 
Feme,  K. 

iq)  Ante,  60, 1.— Bac.  Ah.  tit.  DetU 
Bue.— Bu|.  ir.  P.  53. 

(r)  Burn  et  iiz.  ip.  Mattaire,  ^-  T. 
Hardw.  119.— 3^aiind.  47.  f^.— Arun.- 
del  tb  Short  et  uZr,  Cro.  Bliz.  133— > 
^iWffv-  Collibr,  Salk.  114.— Bidgood 
e.'  Way  et  uz.,  3  Bta.  E.  1336.— Sel* 
^»yfr,BI.  P:  3Q7.'313.  MS — ^Wlttingham 
V.  Broderick,  7  Mod.  105. 

(a)  il  Saund*  ^^'ff,--  Buckley  v.  Col- 
lier, 1  ^alk.  114.  Com.  Dig.  Pleader,  3 
A.  1. 


V. 


(138)  va«#M«.  an^    £««»•■▼.  Xn^  OWtii  iimty,  S9S. 
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t.      the  eoverture,  and  that  the  ploMiiiffs  then  had  a  jobt  properiKO  •  *>^^ 
rLAvrrumh  Hiough  the  wife  may  join  in  treapass  for  cutting  down  corn  upon  h«r 
t  ^^^  I  ^^^*  y^^  *^^  cannot  *fer  carrying  it  away(«)«  HoweTer*  a  feme  covest 
extcutrix  nay  and  ought  to  join  m^itli.  her  huaband,  the  declarattott 
atating  that  ahe  suea  in  autre  droit(w%    And  there  are  some  ca«es  ia 
airhich,  though  the  produce  of  thcL  wife's  labour^  Bcc.  be  the  propercjr 
of  th^  iiuabandy  yet  in  reapect  of  ber  being  the  meritorioua  caoae  oC 
aetion,  she  may  be  joined,  as  in  the  dMC^of  the  dippera  at  Timbridge 
Wclh(jr). 

In  real  actiona  for  the  recorery  of  the  land  of  the  wifet  and  in  a  writ 
•    ^      of  waste  thereto,  the  huebanAand  wife  mnat  join(y);  a  rale  wiiichf  we 
^  have  Been,  obtaina  alao  in  detinue  of  charter»(z)«    But  when  the  aatioo 
,  )b  merely  tof  the  recoTery  of  damans  to  the  landy  or  other  real  pro- 
perty of  the  wi^  during  tb^  coverture*  or  for  a  tort  which  prejudkcs 
a  remedy  by  husband  and  ivife,  as  in  the  caii^  of  gnare  imftedit^  a  rea- 
**     cue,  tec.  the  huaband  may  aiae  alone(a),  or  the  wHe^ifpay  be  joined(A)to 
her  intereat  in  the  land  being  stated  jp  the  declaration.    But  a  demani 
'  ^.  for  removal  of  personal  property^  aa  com  or  gratfswI^^iK  severed  from 
^  the  land,  ought  not  in  the  kttef*  ca^  lo  be  kelttdeA  bec^jaae  aa  we 
f.    ^have   seen   the  entire  interest  In  personally  ^b  vested  jui4Ahe  hus- 
'  : '  band(0-*^   •  .  ,  -         v 

I  *64  3      *If  the  huthand  turvive^  he  mof  supponl;  a^  aQtion  of  trespaaa,  8k. 
for  any  injury  to  the  land  of  the  wife  committed  during  thd>wi|rcr* 
'  ture(</) ;  but  not  an  action  merely  fef  the  battery  of  the  wife,  lifthout 
.atating  special  damage'to  himsdif  |^  and  in  the  latter  xasOf  if  the 'wife 
die  pending  the  action,  it  idlLabate(e},    If  the  t^  tftrvivef  any  actioa 
for  a  tort  committed  to  hea  or  (o  her  p^aooal  oc  real  property  before 
'    marriage,  or  to  her  persoi^  or  real  esthte  during  the  coverture,  will 
'  ^    aorTive  toher(/);  md  s&e  m^  include  *ia  one  action  treapasaea  ta 

(0  Series  et  as.  %•  Doddj  2  Kew  R.  (g)  Bro.  Bar.  &  Feme»  pi-  28-  41«  Id 

405.— aiurn  et  ua.  v.  MatUire,  B.  T-  Selwyn,  N.'  P.  310,  311 — Com.  Dig. 

Hardvr.  119.-— S-  C.  Str.  lOU.^-Com.  Bar.  &Feme»X- 

Dig.  Pleader,  3  R.  10.— Selwya,  N.  P.  '  (»)  Id.'  ibid— Weller  et  ai. v, Baker, 

•      312.  2Wil».423,4.— Bidgood«.W»yct«x.^ 

(«)  Welkr  ei  al.  v.  Baker,  3  Wils.  »  Bla.  Rep.  1336.— Baker  et  us.  v. 

434.^-<-Arundel  v.  Short  et  us.,   Cro.  Brereman,  Cro,  Car..  4ie'-rTreg«ni«ll 

Eliz.  133-.— Rusaeletus.'v.  Come,  Salk.  et  la.  v.  Reeve,  Cro.  Car.  437^-— Com. 

119.  Dig.  Bar.  &  Feme,  V.  X.  Pleader.  3 

(«)*  Bleckley  v-  CoUie%  Salk.  114—  A.  1. 

Weiitw.  Ex.  207— Bro-  Bar.  %  Feme^  (c)  Ante,  62,  3.  n-  a.— 1  8a|k.  119* 

..    pi.  85 — Selwyn,  N.  P.  3l2.  M8L,  *     r  a.  b. 

(;r)  WeUer  et  al.  »  Baker»  i  WIU  (tf)  Com,  Dig.  Bar.  h  Feme*  Z. 

414.  424— 4>>m.  Dig-  Bar.  &  Feme,  X«  (e)  Smith  v.  Sykes,  Freea.  i225^. 

(y)  Odill  o.  Tyrrell,  1  Belstr.  21.—  Hi^ini  v.  Butcher,  TelT..89.  < 

7  H.  4.  15.  A.— 3  H.  6^  5S.--.Com.  Uig.  (/)  MiddleUmo. Croft,  it.  T.Hardw. 

Bar.  &  Feme,  V.       .               .*      '  398, 9.— Smith  o.  Sykes,  Freem.  224^ 

.    (x)  Ante,  61—1  Roll.  Ab.  W.  R.  pk  I.  Peters  v.  Ro#e,  Palmer,  313.  * 


«••■ 


(129)  Hosband  and  arife  cannot  n^inUyn  a  joint  acJtion  ibr  apenal^  fiven  by 
sttttute*    Seroble.  MtU  U  vi^fe  t.  JDavit,  4  Man,  Jkp^  137. 


IN  ro&li  Kit  DBLICtO.         U  ,51 

A 

iier  landy  committed  as  weU  in  the  lifetime  of  her  husband,  as  since        t 
his  deceascC^").  ^  FLAnmnt: 

The  consequences  of  a  roistal^e  in  the  proper  parties  in  the  case  of         '    '. 
hnstiand  and  wife,  may  be  collected  from  the  preceding  observations^ 
and  seem  to  be  nearly  the  same  in  actions  In  form  ex  deUcto^  as  in  those 
eof  contractv^hi).    If  the  wife  be  improperly  joined  In  the  aetion»  and 
the  objection  appear  Irom  the  declariftion,  the  defendant  may  in  gene- 
ral demur,  mo^e  in  arrest  of  judgment,  or  support  a  writ  of  error(i); 
though  we  have  seen  that  after  verdict  the  mistake  may  be  aided  bf 
intendmcTrt(^);  and  if  the  husband  sue  alone  when  the  wife  OQ|;ht  to  .  > 
join,  either  in  her  own  right  Or  In  autre  ebtoHj  he  will  be  nonsuited | 
for  though  in  general  the  non-joinder  of  plaintifis  in  an  action  for  a  *  ^ 
tort  can  only  be  pleadc|d  in  abatement(09'7et  in  those  cases  the  party 
suing  had  some  legal  ^interest  in  liis  own  right,  in  the  property  affiitt*  C.*^  1 
cd,  but  the  husband 'Ih  ihi*^»8e  of  the  battery,  Bcc.  of  his  wife,  has 
received  no  peHogikh  hjiir^pleu  a  loss  of  her  society  or  eiqpense 
<fnsucd(m). 


'      *     '  .  ' ',      9ft 


In  Afr«^{^';and  muud  actiii^  in  form  ex  deUctOf  the^rson  com«     .  ft. . 
mittiiig  the  inj«r)Msithor  bf  himself  or  hh  agent,  is  in  general  to  be^*^'^^'"' 
defendant ;  but  rca4  actions  can  only  he  sopported'agaiost  the  claimant  tiie  Tiginat 
of  (he  freehold(n).     All  natural  ^rsops' are  "liable  to  be  jiued  for  their  P^<«s»>|a4 
owA  tortious  acts,  unconnected  with  dr  in  dis-affirmance  of  a  contract :  *^|^  to  dMrir 
and  tb^reftre  tfat>al^^an  infant  cannot  in  general  be  sued  in  enaction  inHMUiy^. 
fbntf  ex  evmrmetui  unless  icHr  AOcesaari^s,  ho  is  fiable  for  ail  torts  com- 
mitted by  Mm,  as  for  slande^  jnsat^ts,  and  batteries,  fec.(o) ;  and  also 
in  detinue  for  goods  deliveMd  tufhimfor  a  purpose  f^hich  he  baa  fidM 
to  perform,  and  which  goods  he  rehssp'to  r«|urn(/^).>9*    But  a  plida* 
liff  cannot  in  general  by  changing  bis  for/n  of  action,  charge  on  infant 
for  a  breach  of  contract,  as  for  the  negligent  or  immoderate  use  of  a 
horse,  &c,(7);  nor  can  he  be  a  trespassed  by  paior  or  subsequent  as- 
sent, but  only  by  his  own  act(r).     A  married  woman  is  liable  for  tort^ 
iM^tUftUy  committed  by  her^  though  she  cannot  be  a  trespasivr  by  prior 

{gy  Peters  v-  Rose,  Palm.  313.—  .  Higgins  9.  Butcher,  TeW.i09.-«Ruaad 

Com*  Dig.  tit.  Bar.  &  Feme,  2  A.  et  uz.  v.  Corne,  1.  ^Ik.  119. 

(A)  Ante,  22 — Mibier^t  al.  «l.MilAes  (n)  Booth,  3>  2%  9.->Hu&lMk  «.  Pe- 

et  al.,  3  T.  B.  631.  tre,  3  Uv.  330. 

(j)  Rusael  et  uz.  v.  Oorpe,  1  Salk.  (q)  Jeniungs  «.  Rmidall,    8  T.  K.  . 

119^PlJGkiey  v.  CoUier,  1  Salk.  114^  33(1,  7.— Bae.  Ab.  Infency,  H. 

Bidgood  V.   Way  et   uz.,  2  hhu  R.  0^)  MiiU  v.  Graham,  1  %w  Bej^. 

1236.-^elw>ti.  M.  P.  307.  liO. 

(Je)  KxiXtf^%  .  («)  ienoingfl  «.  Randall,  8  T.  B.  335. 

(0  Ante,  53.                             .  .  •  (r)  Co.  Ut.  18a  b.  n.  4. 

(«)  tmith  V.  Sykes,  Precm.  225.— 


(13b)  80,  an  infant  is  liable  ]fi  trover^  Vane  r*  &mfh  iCraneh^  231. 


1^8 


fi9  T$M  r JUitmt  YO  AV  4(BTI0V 


«vxm>A«9  Mllf,  Im  is  Ibble  to  a  civil  acttoD  for  any  tort  he  oiajr  Gommit(0-       C^W^ 
r  a^o  J  fioratiouM^  mtf  be  aiie4  in  that  cha^icter  in  many  inatancea  for  ciai«» 
arising  from  the  neglea  of  a  duty^^^  tmpoied  on  them  by  |>artu 


#tatute9(v),  b|it  thfff  cannot  in  general  bo  aucd  in  that  cha 
Irespasa^r  ren^ate*  and  the  actioo  j^nua^  be  brought  agaioat  ear  la 
fpn  who  committed  the  ton  hy  n«0ie(«).    An  action  cannot  he  nupimfft-. 
ed  agaibat  the  inha^ianta  of  a  county,  who  are  not  a  corpornuoii(^ ; 
nor  an^st  a  judc^e,  nor  a  justicie  of  t6o  peace*  acting  judicially,  and 
who  haf'Oet  exceeded  hla  juria€fic|ion»  however  erroneoua  his  decision 
<or  malicious  hie  amtive(y)  ^^  nor  a^raansi  a.|uryman(z) ;  nor  the  At* 
toriiey*Oeneral(a)i  nor  a  superior  .naval  or  military  officer  for^  noy  act 
within  the  scope  of  his  authority(^).     A  cestui  que  trtut  cannot  in  ^« 
naral  support,  ai^  action  at  law  againat  his  truatce  for  any  miamnnacr 
ineiu  of  tJbe  eatatc(c) ;  nor  can  one  joint  tenant  or  taoant  in  comnaon  of 
S  persooal  chatteli  sue  his  co-tenant  at  Js|r  in  troJHtr,4:gbfor  takiog  aei^ 
Uie  chanel(^);*ss  but -for  destroying  or  spoiling  u-an  action  may  be 


(•)  Id.  ibid«— PMt  67.  .      . 

(/}  Weaver  v.  Ward,  Hob.  134.— 0ay- 
craft  e.  Creasy.  2  Eait,  104.— Bae.  Ab. 
Tieapaas^G.  Idiac,  B.— 3  Rol  Ab.  54f. 

lu)  Ruaael  et  ftl.  v-  The  Man  of  De. 
von,  S'T.  R.  673.  • 

(w)  Doe  d.  Earl  of  Carlisle  «.  Wood- 
man et  al.,  8  East,  339,  330 — Ky4.  on 
Corp.  335.  23  Ats.  pi.  ^7  — Bro.  Ab. 
Trespass,  pi.  339.— Yin.' Ab.  Corpora- 
tions, K.  pi.  S3,  p.  p|.  3.  Q.  pi.  H.— ^ 
Ite.  Ab.  Corporations*  S«  8r  5  Dia- 
SSiain^  B  — Harman  9.  Ta|t>endcn  gt 
aL,  1  East,  55$. 

{ae)  Russel  et  al-  v.  The  Men  of  De- 
Ton,  3  T.  R  667— Robert  Mary's  :ca8ey 
0  Co.  113,  b.  113. 


(y|  Oroenrelt  v  Burwell  et  al^  | 
gajk.  306,  7  -*Biishcn>  case,  Vaugfa. 
138— ^onael  v.  Reigbitfn  €i  al^  T.  R. 
Ifft^JbFloyd  •.  Baaker ,  l»  Car  34 

(a)  Sutsaa  «..JslHistoea»  IT.tt.  SIX 
4.534. 

(a)  Sutton  «.  Johnstone,  1 T^  R  5L4, 

\b)  Sutton  V.  Jqbi^stone,  j  T.  R.4I0S. 
550.  784. 

(e)*StiUnd.  on  C  flc  T- 139. 

(dfn^xk  V.  Habbard,  4  East,  131.— 
Maand.  47.  f.  g.^HoUidiy  v.  CamacH 
&  Wbite,  1  T.  R.  658.— Co.  Lit.  100— 
Martyn  9.  KnowUys,  8  T.  R.'145, 6.-<. 
Smith  et  al.  v-  Oriell,  1  But,  36a-. 
Com-  Dig.  'Raute,  K  8. 


(131)  An  action  on  the  case  will  lie  ajpiinst  a  corpoaatMin  for  the  Seg^lect  of  a 
«brporate  <Aity,'aa,fbr*iio.t  repairinf^  acreek  as  front)  time  immemorial  they  bad 
been  ^aed^  Mthfor  rf  lA/nn  ?.  YVmtr,  Cvwp.  86.  RUliU  v.  Propnetort,  Ue,fMdit. 
Mtp.  169-  Tvtmaend'v.  Staquehannah  Turnpike  Company,  6  Johnt  Rep.  90.  Steele 
T.  IT.  Lock  Cemptmf^  3  /oMw.  Rkp.  383  80,  it  will  lie  againat  them  for  the  ne|^lt. 
feoce  of  their  subordfnate  agents^  atthoug^h  not  immediately^ employed  by  tbem. 
Matthew*  V  fFeet  London  ffdter  fFeitkt  Cempany,  3  Campb.  403.  Post  ^  in  hotis. 

(1S3)  Vide  Tatee  r.  Lanefi^,  5  Jehna-  Rep-  383.  8.  C-  9  Jo/ma-  Rep^  395.  Sn^gt 
▼.  WardmU,  10  Mom^  Rep.  356.  Pheipe  ▼.  SiU^  1  Day,.3l5.  The  following  ad. 
V  ditional  caaea  were  liere  cited  by  Mr.  Day  in  the  former  edition  ;  Book  ^f  Anise, 
37.  Ed,  3.  pi  1&  31  Bd.  3  Hil.  pL  16.  9  HSn.  6.  60,  pi.  9.  9  Ed-  4  3.  pi  10.  32 
Ed.  4  67..  pi.  49*  Rumf.  P.  C  173.  -ftret.  Set^grwick,  3  Re.  Rep,  199.  Bummnd 
r.  UewelU  b  Med.  184.  8.  C.  3  Mod.  318.  MiUer  v.  8e«Krlet  al.  3  BUlR^,  X14S, 
MkHyn  V.  Fobrigae^  Cepp.  173.    Vide  Bredie  y.  Rt^tiedge,  3  B^^  69. 

(131)  Vide  W9^  v-^  Jimf^lh  1  -^^oy,  30L    Uu*  f  333-* 


IV  7omH  sir  iinutLW*  59 

>o|i|Kiirted(r)i*^ *Dd OQ0  teoaot  In  mmmmi  fit  re«il|irapenf  mif  Mp-       R. 
port  ejectmenty  or  trf  »|maB  for  mcsoe  profits  ngftioti^COfMilWitf  wb^ii^'^^^'^^'^*' 
there,  has  beeo  an  a«ui«l  ou$ter(/)9  or  case  for  vaste  to  llMi  land  or 
trepaCr).  ;  .    • 

*AU  penoDS  who  directi  or  assist  in  *eo9»ffiittiiig«.ja  treapasaior  the  [  Hf  '] 

convertipn  of  personal  proper{j(4-  ^^  *^^  getieral  UaWe>aa  paiiicipalst 

-  I^jpugb  not  banefitod  by  the  aci(A)  ;^^^  and  therefore  treve^  may  be 

auppovtod  against  a  parson  who  iU«||;al{y  makiy  e  distress  or  seises    • 

|[ooda,  though  the  same  were  piken^  hiq^io.the  character  of  b&iliff 

ib»aiiother,  or  aa  a  costom-houae  officer^  J(C.(i)iM     And  where  several 

ere  concemeO,  they  may  be . jomtly  sued,t37  wbtthfc  they  assented  to 

|he  act  before  or  efter  it  was  coniiniMed(A»)r  unless  the  party  be  en  in*' 

font  or  a  fone  (Qovert,  ^bo  we  have  aee^i  eannot  be  aeed  k^  respect  of 

%  sufaeequent  aasent(0«  and  no  per|oi»^ca%  be  guiit|r  of  a  forcible  entry 

bp  such  aaseiit(m).  M^r  caA3  pomid^keepar  be  sued  merely,  foy^rtceie- 

ing  into  the  pound'.a  diaiiesa  illMaUy  t«kee(»>»'   If  howeyer  a  person 

sue  out  execution^  and  gift  a>and  of  tndemnily  to  the  sbanff  tQ.ioduce 

bini  lo  sell  the  i|oqda  of  anotberi  t||W  is  a  sufficient  tpterfefence  to  suba 

ject  bim  IP  an  aeiieii^e) ;  so  if  |e  be  in  cotDpunyssitb  the  sbesfff's  oS-i 

cer  at  tl^e  timer  of  the  esecanion(/^) ;  but  the  mere  act  by  a  stcan^^r  of 

makiof  aa  Jfnveniory  og  ^rawingi.a  notice  of  distress  is  not  suck  an  fai- 

(e^  M.  ifaMldk«»MsrtyQ  v.  KnowUys,  8  aesfher^  1  Camp*  3i3. 

T.  B-vi^j6 — Waterman  v.  Soper^l  (4i|)  Rafael  v-  Verelst,  2  Bls.»Rep« 

LdMUyoi.  737.  lQ$^-^A*'itton<o.  Cole,  1  Salk.  409-^3 

(/)    Ooodtitle  V.  Tombs,  3  WiM:  J^ol''f55,  lr7.-rCoQ|.  Dig- Trespass.  C» 

118— Riin.^eot.  191,  &c.  443.V  'l-»*Po.   Lit.   180,  b.  n.  4— Bsdbin  v. 

(jf)  Heath  »  Hubbard,  4Bast,  HT^ljIl.  Pcm^U  *  et  -al.,  Cowp.  478.*Barker  v. 

Co.  Litt.  200.  h^^Mar^e  «.  Kikafll||p»  BriillMD  ef  al.,  S  Wils.  377.— Lane.  90, 

»  T.  U  •  145,  6.                           *      •  (/)  Co.  Lit:  180,  b.  n.  4.  ante,  63. 

(A)  2  8ai|nd.  47.  i.~Bu1.  W.  r  4L«^  (m)  id.  «bid. 

ahipwiek  «.  Blanchard»  6  T.  R.  300.—  (n)  #Sdkin  «.  Powell  et  al.,€8iiit^. 


if^ham  V.  Bdmonson,  1  Bos.  8c  PuU 
36^^Wara  u  Haydon  et  al.  t  Bsp^        (d)  Bui.  N.  P.  41. 
Bep.  553^Fleaster  v.  Boyle,  1  Camp.        (p)  Menham  v.  Bdmonson,  1  Bos.  9i 
187  Pul.3a»u 

(i)  Id.  ibid.— Fsrebrother  ir.  Anslcy  it 


Jkm 


(134)  Vide  A.  JfAe  ▼.  giamhinf^fa  S^hm*  Mep,  46^  8to^  if  an^  eo-tenaot  s^l. 
the  thing  holden  ii»  comn|on»  Ui^athcr  mv  kriag  iroesv  agaiast  him.  IFS/tMi  4^ 
Gibhf  V.  AmJ;  3  /«Aa»  Bef.  175.  Meoih  ▼.  W^t¥if»  4^«f,  lU).  Semble  contra. 
One  tenant  in  cemmen  may  convert  tipchatial  Hi  its  geMsel  and  profitable  usei 
although  it  change  the  form  of  the  subatancei  aa  wheat  into  four*  a  whale  iote 
oil,  8(c.  i^ithout  subjecting  himsSlf  to  an  action  by  the  otbev.  f^mnitifs  v.  Ltt4 
QrtmilUf  1  Taunt'  241  •.  One  teeaat  in  co^imon  of  real  prcfierty  ei^nnot  wfi  the 
other  to  reaofer  possession  of  deaumaata  re^itive  to  their  joiat  ^taAe«  Cl^m 
t'Aiwhg,  12  JUbw.  jRep'  484- 

(135)  Tide  7!lsi^  v,  fiwrlmf,  11  /stef.  Mtp^  385. 

(136)  Vide  Afi  v  tMtmi  U  Sekmch,  13  Mw  H^  14)-  .     . 
(137)VideJMi|PT.«^t9  4Me^4t^^   4^r^  VvCipMM^  U  #^«t«- Df^ 


54  O^  T8S  ^AKttHl  TO  AV  ACTlOV 

<  • 

H.   .    torfevMee  is  will  sobfect  bitn  to  an  iidtioD(^) ;  and  though  tre^Msi 
^^^^^'^be^^uppotitd  agdmit  a  sheriff  for  hit  •bailiff 't  uliing  the  goods 

-^  under  ^B  execution  agmiost  B(r),  k  eannot  against  the  plaintW  in 
actioOi  unleaa  he  actually  interfered  oilasiented  to  the  leTy(«). 

In  aonie  caaea  a  partf  anf  be  liable  te  be  sued  for  a  tort,  tboag-la 
fret  he  Heitlier  eoamiltted  tbe  act,  nir  assented  to  the  commi 
it*  TInts'a  mntet  or  /irtncifui  is  liable  to  be  sued  for  injuries  oc 
"  ed  bf  the  n§gMf$nt9  «ar  tmtit^lrMif*  of  his  servant  or  ageot  whifac   im 
the  oourse  of  bis  emplof,  Iboiigli^he  ait  <«rat  obTiously  tortloQs  ;\smr  «s  < 
.  if  he  laid  lime  in  the  street  without  any  direction  for  thatpurpooe  frftan 
the  pnndpal(i} :  so  for  the  negligent  driving  of  a  carriage  or  navigatlac 
a  sbi|i(u)  ;iw  or  for  a  libel  inserted  in  a  newspaper  of  which  tbe  dcfess- 
dant  waa  the  pfoprietor(w);'  and  the  partf  in  a>  cause  is  liable  for  anj 
irregularity  in  the  proceedin||s  of  bis  attornc3r(:r).     The  principal  im 
*     also  HaMo  not  only  for  the  acts  of  thosa  imoiediately  employed  by  \mm 
^   and  by  bb  steward  or  genaval  bgemi  but  CTen  for  the  act  of  a  sabagao^ 
liowoavr  remote,  if  committed  in  the  coarse  of  his  seryice(y).t     But  a 
party  is  ntH  liable  for  the  a^  of  aiMhert  unless  tbe  bitter  acted  as  bis 
,  servant  at  liw  timo  wban  tbo  iojafyiaas?commitiid(K)';  and  jA^nnfbre  a 


(ff)  Wars  «.  Hsydon  et  aL,  3  Esp.  '  Mkf  I>yer.%98.«--BdsoQ  v,  San^fbadt  S 

Rep.  553.  Mod-  323.                       ^ 

(r)  Sanderson  v.  Baker  etala  3  Wils.  (•}*Id.  ibidt— H'Msnua  jp.i>kkeit, 

309.,  lEwit,106.                              \   ^ 

(f)  Id.  ibid,  see  a  qoara  whdUier  re-  («)  Bush  v.  Steinoun,  1  ftos-  b.  PuL 
ceipt  of  the  money  is  an  inlsrferenoe^,   409. 

1  Montagae«  Bkpt.  L.  4f6.  (')   Parsons  «.  Lloyd.  3  Els.  Sep 

(t)  M'ManoB  «.  Crt<!kett,  1  Bast,  84».>*#.  d 3 Wils.  34t^  ■Barker  w.  Bra- 

106— Morley  v-  Gaiaford,  2  Uen.4tta<-  bam  et  al.,  3  V ils.  360a 

442..«-8aaderaan  «.  Balur  et  at.  3  Wils.  (y)  BOsb  v.*  Sleinroao«  I  Boa.  It  Puk 

327'— Bush  V'  Steinaian,  1  Bos.  ^  Pal.  404«-8toae  et  al.  «.  CartwrigM^  6  T* 

404.**-!  BU.   0am.    43i.-^MiAad  i.  E.  41X. 

Alestree»    2     Ler.    172.— Anon.    b4  (s)  if 'Mmius  v^  Crickait,  1  Baat,-^ 

Raym,  739 — ^Lord  Obandois  v.  Wye  et  Boaohar  «.  Uawson,  Rap.  T.  H.  87. 


(133)  And  although  the  maater  deriye  ao*  aHvantage  from  the  labour  of  the 
servant.     Gt^ton  «. /iw^'f.  4  Caa^.  72. 

(139)  But  an  actloh  WlU  not  lie  against  the  maater  of  a  ship  for  negligence  of 
the  pilot  { even*  ai  it  Would  seem  if  the  master  were  oa  board  at  the  time  of  the 
accident,  for  tbe  pilot  ia  nriuter  pro  Aac  «(««.  Smell  y  Men  w.  Riek,  1  Johne,  Hep. 
305.  But  tbe  owaer  of  the  sUp  is  in  sach  case  liable,  although  ihc  pilot  be. ap- 
pointed by  public  authority.  Mtieef  v.  JOekaUeen,  4  DaU,  206.  Fletcher  ▼.  J9rmf- 
diekt  S  JVew  Rep*  182*  The  eapuin  of  a  public  ▼stsel  is  not  liable  for  the  aei  of 
one  of  his  inferior  oAeers,  done  at  a  time  arhen  fie  was  not  engaf^ed  in  the  direc> 
tioii  and  management  of  the  vessel,  as  sach*  inferior  oflicer  Is  not  the  servant  of 
the  captain.     AMsIm^  O  another  r.  Mnmeey  if  Symet„  15  EaeVt  Hep.  384. 

t  An  action  on  the  case  may  be  maintaiAed  against  an.  incorpomted  Water 
Worka  Company,  where  workmen  employed  by  persons  vho  contract  with  the 
Company  to  lay  down  pipes  for  conducting  water  through  a  public  street  do  tbe 
work  in  a  negiigeat  manner,  whereby  an  indivhiual  passing  .-*long  the  street  re* 
cei^es  sn  iojaiy*  MaUhem  t*  Weet  Xsadba  Wtuer  Werke  Csn^^osf,  3  Caa#'  403. 
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penon  wbo  hires  a  post-chaiie  |»  not  liable  for  tlit  Beglig«ci«e  •(  tba 

'driver,  but  the  action  must  be  against  the  *driver  or  tbe  owner  gC  the 

chaise  and  iibrse8(2)  ^i^  ai^  if  a  sartcsnt  or  agent  vHfui^  commit  an 

'  injurf  to  aDother,  though  lib  be  Sit  the  thw  engaged  in  the-  hn^nes^  of 

liablo;  as  if  a  jnrnnt 


II. 


the  principal,  yet  the  principal  is.iidt  in 
iMi/ully  drive  his  master'a  carriam  againpt  apother'ib^Mft  ride  or  beat  a 
di^tr^sa  taken  damage  fe<uant{a)\  However  ^  principles  of  public  po* 
licy,  a  bberiff  is  liable  civilly  fipr  (be  tres^hiSi^ex)ort|i>H  CMt'^er  wilful 
miaaonduct  of  bis  bailifi(d)  i^^^  *and  pin-beepera  and  carriersware  in  the 
naiwre  of  iosurera  of  the  safety  of  .peraenal  properly  intrusted  to  their 
cnrc(c).  ^  *        •  , 

The  dutinctions  between  the  diSsrent  liabiUtiea-  of  .the  owner  of 

animala  So  important^  PjHticularly  aa  tbey  a0|[^  the  letfn  of  the  action. 

The  owner  of  domestic  or  other  Mmde  not  necessarily  inclined  to 

'Commit  miachiefy  a»^pj^.|^pree%  apd  o»a«^is  noi- liable  for  any  injury 

coXA'^itted  by  theip  to  tbfS  pecaqp^NT  p«rs#»al  paopertyi  unleesii^an 

be  &hown  that  he  pr^vipuly  |it4  Ao^e  of  the  yiim|t*8  mischievoHf  pro- 

pcnsity,^^^  or  tW  |Jie  iDJury  w|s  aturi^nttable  to  some  other  neglect  on 

his  part  f  .U  being  in  |(eperal  necesserp  in  an  action  for  an  injury  com* 

mitted  by.^ch  anynals  tp  allege,  ^id  prove  tii^tcienter;  and  though 

notice  can  be.  proved)  yei  the  action  must  be  casey  and  not  /rr^/ka««(cQ.t 

But  if  tbe  ow^B  himself  acted  iUegaily)  *he  m^  be  liable,  even  as  a 

trespasser,  aa  whe|9  a  person  in  company  with  his  dog  trespassed  in  a 

clof*.  lliroiigh  which  ipere  was  n6  fpeipath,.  and  the  dog,  without  hU 

concurrence*  kilfed  the  phantiC^S  ^fff^)'    f^^  if  a  person  let  loose 

or  permit  a  dangerous  animal  to  go  at  large,  and  mischief  ensue,  he 

is  liable  as.a  trespasser,  the  law  in  sueli^egsea  presuming  notice  to  the 
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(2)  nean  «.  BraBkhwaite,  5  Eajp.  Bap. 
as.  acdgmmli  «.  SteiimuMi,  1  B.  &  P« 
409.  i«vii6.  «oaM. 

(^  M<Manas  V.  Criekett,!  East,  106. 
noucher «.  Iiawsoa,  Rep.  T.  Hardw. 
^.—Sanderson  «.  Baker  et  al.,  3  Wila. 
3l7--*Middlelon  v.  Fbwier  et  al»,  1 
ftaDc.  383.^  Bol.  Ab.  '  553.— 1  BU- 
GpiD'431- 

(b)  Wobdgate  V.  KnatehbnU,  S  T.  R. 
lS4— Sanderson  v*  Baker  etal.,3  Wils* 
3iy.— Brown  «.  Compton,  8  T.  B'  431. 

(c)  Bennet  v.  Miller,  S  T.  R.  S73^ 


Ferward  9.  Pittard,  1  T*  R.  ST^Hyde 
et  al.  V.  Treat  Navigation  Company,  5 
T.'R.'3a9.--Jone8  on  Bailment*  104.— 

(d)  Maacm  «.  Keeling,  12  Mod.  333. 
S.  C  Ld*  RajWi.  eO^.— Anon.  Dy.  85- 
p|.  168 — Boutton  v*  Banks,  Cro.  Car. 
34f4.-«JaBkins  «.  Turner,  2  8alk.  643;— 
Bac.  Ab.  Actian  Caaa»  F«»-Bayntilie  «. 
Sharp,  pit  w.  90.— Peake,  L.  B.  391»  2. 
jpatr,3  Vol.  387^296. 

(e)  Bfckl^ldi  V.  *nhoredike  et  al., 
Burr.  2(]93.^Mickael  ^.  Alestree,  2 
Lev.  173.  ' 


m^^tm 


(140)  .Bj«4cp  V.  £^  &  slStfft,  9 /•Ant.  Mep.  294. 

(141)  Vide  Bagard  ▼.  Itrael,  1  Bitmtgt  240.  M^Inigrt  v.  TnimbuU,  7  /«Afw.  Jl^e^. 
35.  Blake  r.  iSAov,  7  Mut,  Bep*^  505.  Parrot  r.  Mwnford^  2  E^.  Bep,  585« 
White  ?.  J9h^f9n»  I  Wtuh.  159.  Mtor^e  Adm^r:  v.  Jkixmey  &  anoiAer,  3  JKm.  ^ 
4fiai.l27. 

'  (142)  Vide  Vreaman  y^^Lawger^  13  Jofm$»  Bep^  33^.        ^ 
t  What  ia  aofficient  notice  to  tbe  owner  of  a  dog  sceustooied  to  bite*  .See 
?.  IVfaAf  sir.  1264*    Beds  ?•  iJ|y«0Nb  4  Campi.  198. 
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or  Ttfft  VAiil^m  ira  ait  actiov 


n.        defewlaiM  dr  tbt  mkclHeToiiB  proffte'iithx  of  tuch.ainmil(y>    AliJI 
ItemAirM.^^^^  lo  imiiiMli  mamuetm  natum,  as  cows  and  sheep,  ss  their 
peiifthy  to  rai#%  is  nolDfloQs,  the  otMiAer  is  bdlod  at  all  eventg  to 
them  on  M^  own  Isnd,  and  if  ihty  eaca&ePand  commit  a  trewpaaa  «v 


the  land'of  aiwUi^r,  milets  #foo^h  the  oefect  of  flmcet  which  tlio 
ter  ought  t6  repdlr,!^  the  owner  (k*  liable  to  an  action  of 
though  ih  had  no  notice,  in  fiict, .  oC*  such  ptopensity(|r)-     Bm 
daniat|;e  hf  snlnmlat  Ik.  fBr'i  nwh&m  escaping  from  the  lana  of  oos 
person  te  that  of  an6ther,  as  hf  rifiblts,  •pigeonsy  lee  no  action  can  to 
sitpporM,  because  di€  fnAtafMTthef  escaped  from  the  land  t^  tho  owner 
his  propen/  in  ihem  was  dtetemMned(il);  and  a  person  cannot  be  llabb 
ibr  theac^of  cattfo  uiilesslm  wore  the  gene)^  owner,  or  ^f^ctn^ 
pat  them  Into  llie  frta^^where  ttm  Injorf  was  committed(i);  and  if  a 
serTant  or  a  stronger  without  the  concurfence  ^the  owner,  cfcnsa  or 
[^7l  J  P^  ^^  cattio  Itito  *another^  land,  such  owner  itf  not  liable,  but  tk 
action  Aiust  be  agSlnst-  ilfc*  aerratit  or  sWMiger,  who,  ss  it  has  ban 
said,  gains  s  special^ro|Serty  in  thk  cattle  for  the  time][l:). 

The  liability  to  an  action  bf  respect  ^re&i  proparty^-'miiy  be  Ibr  m^ 
feaxanct  or  maffettzar&f^  as  for  t|bstruc\ing  sM^entTi^ts  ^  dr^for  ms> 
fiaxmwe^  ss  for  not  ref»tring  ferice^/),*  priraie  wa)rs(m),  whteVcodrsesi 
dec  In  these  cases  the  action  ^houid  in  general  be  agairtkt  fAb  oces* 
pier(ny M  and  not  against  the  owners  if  the  premises  wdlb  in  the  pes* 
session  of  his  tenant,  unhm  Jie  ccMnailted  tp  repidr(Q  \^^  bat  if  the 
owner,  hating  erected  a  miifoicet  oemlse  the  knd,  en  abtion  iHay  be 
supported  agatost  him»  Hiougb  .o6t  ol V»sseefeiMi»  Ibr  the  continuance 


(/)  Leame  v,  Bray^  3  Basi^  lt%  6* 
Mason  V.  Keeling,  13  Mod.  332.--aei 
V.  Hoggins^  XA.  Raym.  1583*  Bac.  Ab.. 
ActioOf  Case,  F. 

(£)  Mason  V- Keeling,  UMod.SSH 
S.  Q'  Ld.  biym.  606.— Rea  «.  Huggim, 
lse3.--Aiion.,  Dy.  35-  pi.  I69.— Vin. 
Ab.  Fences,  Trespass  B-  20  Vol.  M8. 
424^Mill6r  v.  Fandrye,  Poph.  161..^ 
Sir  W-  Joaes^  131.— Miller  «.  Fawdry, 
Latch.  119. 

(A>  Bou)ston*s  Case^  S  Co.  195.--» 
Hinsleyu.  W4lkfiisoiiy  Crol  Car.  387.— 
Cooper  V.  Marshall, il  Borr.j^SO.— Bad. 


■  Ah.-tnkiBe» 

(•)  Earl  of  Mancheslev  et  al. «.  V^ 
l$aaiid.2y. 

{k)  Bio.  Ah-  Tfesspassr  pl^15     ft  « 
Rol-  Ab. ^53— M^Manus  e-  Criskett,  1 
Bast,  107. 

(0  Cheatham  v-  ttampmi^  4T.  B> 
318. 

(fls)  Riderv.  Smith,  ^3  T.  R.  TiS-' 

(tt)  Cheetbam  v.  Hampsoa,  4  T.  R. 
318. 

(0)  Ayae  w.  Rogers^  9'lIsB. 
350. 


(143)  Vide  :»epherd  t.  JKpei.  13  /oAat-  Hep.  433. 

(144)  "Vide  Cwt^w  ▼.  RichaHU,  1  i*?t'cr*t  Exeh.  Bep.  37. 

(145)  The  defendant  was  the^lessor  of  a  house  irhieb  the  lessee  had  ceased  to 
iababtt  fbr  the  purpose  of  having  it  thoroughly  repaired,  which  was  done  at  the 
expense  of  the  lessee,  but  under  the  superintendance  of  the  dq^ndrnt  the  les« 
sor  I  it  ws|t  held  that  an  action  on  the  case  was  properly  brought  against  the  ks« 
sor,  for  the  negligence  of  his  workmen,  in  tearing  open  the  cellar  door,  vl^ereby 
the  pUhitiff  vt  the  d%ht  fell  in  and  hurt  himself*    /ret^  ?•  JPssadr^  4  Tmlk 
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-of  i%  In*  b)F  tbe  d— riie  he  aArmed  s«cb  ^omimiMmOl)  I  fili#ev«ff        n. 
occoplsr  if  UaMe  for  the  conthftnmee  of  the  imiianee  eti  hW  iMd,  aic.^^^*^"^' 
tiioii^  erected  hf  Moiher,  if  be  refuse  to  remoire  the  uniie  eftev  a^ 
ttec(7).>««    When  there  are  Mlrend  oimen  er  p§rtom  ^^gfeatte  es    . 
jed«e4eiiaots  or  teaaacs  in  ^Wimty^ltflpect  of  iheir  reel  p^opeitf, 

.  tbo««b  4he  ectiee  be  In  fbmnv^v  Mieeoy  they  ehiMild  ell  be  ouide  de* 
intdenta,  or  4be  frfiity  who  ii^li9d  ilohe  mif  plead  tn  iJtotemciit(r). 

It  baa  been^eeided  that  trwrer  eMinot  b0  mifpoimA  e|fBleat  a  MriNMr,  Againt  «n 
^r  an  aoiawful  i«te^neddlill9>i^N«h  tiiec«eokk'«raneibhrf  #e  the  •Mi-'^L^ 
Janad^r  hiar^HMsler,  anieaa  -iilch  hiienaediMng  aaiom»te  a  tlesp^iSi  ^   ,      4 
on  the  ground  that  it  e^anid  be  eatreanely  tnaoafwdeat*  If  a  aervaiit 
were  Jboa^d,  before  be'  acted,  te  aiifialtilif  hh  en^tea^a  Hghiy*4hougb 
it  arai  ad«iHed  tba|.|hexeinmand  ef  a  metier  to"  do  ta  a^paraot  wrongi 

.  weald  coaatitute  R9lte€iMe(<) ;  bai  lhia^>doctrine  appears  to  have  been  ^ 
raledy  and  tro^'Mafibe  aapfNNted  egMaaMi  aeraant  or  a^;eii%  er 
ether  person,  whe? awtaaylitif  eeaeeHa <goede  to  <he  aea of  ana*' 
tber(/),  and  evfaegaiUBt  a  ceit<»a  hdfcae  eB^  tahe  aelhes  ^aid^ia 
that  character(tt)|^47  aiid  ffaptmiur^ar  ftaapais  mKf%n  aup^rted  agdoat 
^he  i»riBaipalr»  liie  tailiff  wh#«aM|a  ^  ^iiatreaa  by  hia  comaiaiKl(«) ; 
and  it  ia.deer,'  tlMC  aie^>e»il;iaiBOI  plead ^he-voOMhaad  of  hia  nfaater 
or  peHkaipal,  (o  what  i»paAit  eV  fauir  la  a  trespaaa,  tboogh  he  might  be 
ignilaat  ef  Ab  nieriia(jry.  fkmmm^  ferHaeaitee  the  aale  of  gooda» 
»a  for  a  lUat  warafcty,  hi  geabral  lAen  liib  agetkt'  aeted  in  pnratranee 
«C  the«  AaeeiioH  of  hia  pria^lpaV.the  aetiaa  meat  be  against  the  lat- 
ter(y):  nor  can  an  aetiaa  be  aapporte'd  agai^ai  an  attorney  for  a  mafi* 
cietta  arrael(;r):  and  li  aerfanf*^  depilCjrehnnot  be'eharged  as  such, 
for  a  meye  nonfeasance,  bu't  tbe  action  must  be  against  the  prind* 
pBl(a);-but  ft>r  Inisfeazance^  of  aiaifeasance,  an  action  may  be  aup-> 
ported  *againat  a  ^rtant  or  depaty,  though  not  in  that  .character,  but  [  *T3  3. 


j»  R^ewell  V.  Prior,  8alk.  46e.-> 
Cheei^am  v»  Hajaipflon»  4  T.  R.  320.-- 
Buah  9.  Steininan,  1  Bos.  h  Pul.  409. 

(9)^ Com.  Dijf.  Action  Case,  Nui- 
sance, B— -Potr,  2  Vol.  380. 

(r)  1  Saund.  2£U.  e— Mitrhdl  e. 
Tvbttttat*l.,  5T.  R.  65l-^>w/,y«. 

(0  Miret  v.  Solebay^  3  Mod.  342^^ 
I^ne  V.  Sir  Robert  Cottoa,  12  Mod. 
488. 

(0  Perlcins  v.  Smith.  1  WUs-  d2a-r- 
Parlccr  et  al.  'O.  Godin,  2  Stra.  813—- 2 
Saund-  47.  i.-rBac.  Ab.  TroTcr.  E. 

(«}  Tinkler  v.  ioole  et  al.,  5  Burr. 


.2i57.— 8.  C.  3  Wils.  146^Shipvicb  o* 
Blaacbard,  6  T-  H-  300. 

(»)  2  Ri^.  Ab.  431- 
"   (x)  Mires  «.  Solebay,  2  Mod.  244^ 
Sands  v  CbUjIa  et  al.»  3  Lsr^  ^^^15 
Vin.  Ab.  316.--^  V%.  Ab.  61.  pi.  3, 4. 

(j^  Com.  big.  Actjoo.  Case  (fit  Da* 
ceit,  B.— v4iU^  2.4. 

'(x)  Aoon.»  1  Mod.  309.— llol.  Ab« 
95— 'Bac.  Ab.  Aofcion  QfaCf  9.— Barker 
«.  Brahap  s^'al-,  3  Wi'ls-  ^Tii^-HBAbsaa 
a.  Mudford.  1  Rol.  Bap.  409. 

(a)  Li;ae  «.  Cottoa*  12  Miod.  im^ 
Camion  at  al.  a-  Reynolds,  Cowp.  403. 


■»rf" 


(146)  An  action  lies  against  tbe  occupant  of  a  bouse  for  not  raiting  an  area  in 
l^t,  whereby  the  plaintiff  fell  down  and  was  hurt,  although  the  aiea  had  pie* 
Viotisly,  aa  long  aa  coald  be  remembered,  been  left  open.  Coyft^f,  JI^^A^ 
Aaa.  3  Campb*  3»Si 

(W)  Tide  ffot/t  V.  €M$m  U  Seienck,  13  /aAat.  As^  141. 

H 


SB         '  ov  nrm  fjurmsvp  ah  action 


If.        M  a.  fM«Bt*i0er.    T4n»  if  m  bdijiff.  w6o  Ihw  a  wanval  from  tk* 

to  extetiM  •  wriiy  aiiibr  hk  pryuDOir  bf  negUet  t»  escape,  the 

•IkhiM  be  egaisM  tlie  sheriff,  and  nei  againat  the  teiliff ;  but.  m€   tte 

haUtf  vWuafm^  lei tlia  priianrr  gn  at  Inrgi ,  thr  artinn  miy  hr  lii  iiamii 

eganiia  the  iwyii^  ktr  ihMijie  iaftjua^ef  wroog-deer  or  reicw 

In  geMfalt  bpeeveff^  all  aatiai  iutbmmot  duty  el.the  oAce  oT 

riffy'te,  woel  be  hfMight  egiaoit  ihe'  high  ahefiil^^  though 

defaek  of  ihe>eii<a»  iherig^er.hiiiiff^c).    And  no  aciioii  la  ei 

igainti'  an  inf  maiiia  -.  egeed  «r  a«eweffd,;lbr  daquige 

Ihfi  negiigfpee  ef  a  eeti^gentr  h«t  the  ectkm  jmnat  he  eiyaiitai  Um 

dpal,  or  the  ftiieaa  who  actneU7.ceiiiinitiiadtheinj«irf(d}. 

2dly.  With       Therf  are  een^  ion*  which  in.  legal  condideration  may  he 

tb^^MM^^  tsd  by  aoToraW  and  ib^  whieh  a  /titu  action  nM|^>e  suppnrtad 

of  the  par-    '^^  ^  partte^i  hnt  if  in  legal  eeflhideration  aeeeral  cannoi  cemenr  In 

ties.  the  am  CMmplaiwifl  eC; 'a^fnipa^  adMon^  i>MP^^  bKuight  agakiet 

thpa  a  je^  action  aMf*b|^  hrongbl  ngahiat  laeeinl  for^  malictone 

eeeaiib/  ear  eaaaitk  and  batfte#t«  nr  fiar  oempeaing  and  publiahing  a 

lihel(tfV^  for  net  aeitifig  ona^  athe(/)«;  •r  for  keepioK.a  dog  to  kiA 

game,  not  being  qiiaUfiedto)^  hnMi.jeiht  action  eannorte%ttppoin8rf 

L  ^^  }  againattvefor  feihal  alaoder|^'*<and  ihwre  yongbt  to  be  aepar^jte  actions 

against  eacb(A) ;  nor  natt  debt  en  a  penal  iMinfo  lie  againai  eeveinl  for 

what  inl^wisaeepaffate^efibnce  in eajshjaa  ayinet  two  pipetofa  fornot 

obtaining  and  enieVing  tha^  ceil6fieatea(0i  ^or  i^gdipnt  •aeeesnk(f{r  hri- 

hery(i:).u>    £^^  if  e  joint  nction  of  ucspaaa  be  hRii^ht  ^gaipat  aanmral 

* .       \ 
.  (6)  Lane  v.  Cottea*  12  Mod.  488,-'  '•   (/)  Bastard. v.  Huxych*  Gartii*.36L 

8- Q.  1  Salk.  18.— 8.  CI  \A.  lUym.  655.     2  Via.  Ab.  70,  pi.  21-      . 

Anon.,  1  Moii.  209-  ,  '  ^)  Hardiman  t».  Whitaker  et  aL,  2 

(c)  Cameron    et    a),    v.    Reynold^,     f  stBt,  573. 
CiAwp.    403 — ^Lateoek*a   Caie,    Latch.         (A)  bl.  ibid — 8«in{hin  et  ux-  v.  Via- 


187.— Woodgate  v.  KnatcbbuU,  2  T.  centetnx.,  2  Wlls.  227— Anon ,  Dyer, 

R.  154 — Sanderson  v.  Baker  et  al,  S  19.    a«— ChamberUtne  •  v.    Willmore, 

Bhu.Rep.  832 — And)«wa  v.  Sharp,  2  Palm.  S13"*-S.  C.  Cso.  Jac.  647 — 8ir 

Bla.  Bep.  911 — Smitfi  «.  Hldl,  2  Mod.  Robert  Stroud  v.  Roper  et  al.,  I  Bufst 

32.  15.-»1  Rei.  Ab.   781.— 2  Vin.  Ab.  64. 

(il)  Stone  at  tX*  v-  Cvtirrtght,  6^.  pL  ^. 

R.  411.— Bush  V.  Stehiman,  1  B.  &  P.  (i)  Barnard  v.  Oottlinget  al,  1  Vev 

405.  410.-.^ani^h>trat  ^. «.  Reynolds,  '  Rep.  245^— Hardyman  v.  Whital^  et 

Coi»p.  406.— Bramtey  v,  Coxwcll,  2  B..  al-,  2  East,  574.                         ^: 

&  P.  458.                   .  •  {k)  Griffith  r.  Stratton  and  gtben, 

(e)  2  Saiind-  21f.  a.— Pencavin  v.  Judgment  in  Error  in  the  Uouae  of 

Trmpping,  Latch,  262.-^Res  v.  Ben-  Lorda  jfroia  the  Exchequer  hi  Irelaad. 

field  et  aL,  2  Botr.  965  —fae.  Ab.  A«-  '17tb  April,  A.  D.  1806. 
ttoni  in  general,  C. 


(148)  Vide  ^HdU  v.  Jotumn,  1  Wa$h.  160,  161. 

(149)  Vide  ThomoM  t-  JHumsey,  6  John9.  Hep-  26- 
,  (150)  Vide  Thomoi  v.  Bumnyt  6  Johu-  Rep-  32. 

(151).  If  debt  qui  tarn  be  sued  against  several,  demanding  a  joint  forfekuref  en 
%,  plea  of  aR  ddiet,  a^  the  defendaata  ought  to  be  found  indebtad,  beeania  tbe 


IV  vom»  flK  VmLffc'90.  M 


penantf  tte  plrimif  camiot  <itfclaie  for,  m  ■wartt  iiid  bift«fff/lif  W»i^  ll» 
^wnd  for#tli€  takings  aw«f  of  goodto  bf  th^  oHitw»  ^biiaq»  tliete  irea»^^"*"" 
pastes  are  of  aeveml  iiaciires(0«  Tbese  ralaaf  hew«v«r>  do  not  abtaio 
ill  Chfmtiia/ proaeadnifa  so  as  na^iaariiy  to  iafttt  an  iiwiictpiem  ijaiMt 
fl«rrefal  .for  diatiiict  offraeea  U^aepMaiie  caoniaf  tiMiifb  ih^  court  hum 
m  diaaretlonarf  poarer  to  quaah.  tba  iaijataianit  iahero  iwiaaYaMCDeia 
ifiif  In  ariio  firoM.  ibe.  joindat^'maay  p^rpMM  for  diian^ei  nM»m$n(m}, 

If  tareral  |iorfleiift  ba  mikda  d^fondanta.  joiml|tf.  wJaip  ite  tori  eould-^ 
not  in poiac cf  law  ba  jMnif  tbaf  awf  |laaiwni»  «adtf  •'««v4>ct  be  takatt  ' 
agatnat  aiir  tlie  judgpi^t  iMf  be*  awpoaiad  e|.*aave«Nid  ao.ainrUof 
ertf^(n) ;  'bm  the  objiiiiiaw  may  be  atdad  bf  ttle^kkiifiiiff 's  uluiig  a 
▼erdict  agaioat  one  0^(S);  or  if  -aaiteral  dMasa%  ba  a<paaMd  against 
eacbf  by  entering  a.ifiolia  pretequlraa  la  one  after  iiia.verdicl  and*be- 
fore  indgttent^). «  to  other  €aaat,i«*  artiera  in  poha  oi  law  aetend 
i>er8ont  may  be  jolii#'fidy  «0f  jtHe  same^iHinMf  Ute-jaMar  of  mm^  [  *r5  ] 
persons  than  weai  l^^ble  mm^pifi$mdv^  UMad  aeoon  in  jfana  ex  tl^t 
iie»f  conatitutet  tff>  objeicftiony^  ap^  one.el^  ibena  an^  ba'aaquiuedy  and 
m  Terdict  taki6^  i^gainet  the  ofk€ht(f)M^  On  Ibn  elber  hapd,  if  sereitfl 
pers6ns  jKp^  eoiiiiMll  a  torti  *^km  flmaMt  in  general  has  bis  electioii 
to  sue  M  fff  aiiy  of  the'pwisis^  b«)gau8e  a  nfri^ia  in  its  nature  a  sepa* 
ratd  actoP eaich  indiTiduid;^  nod  tiierafore^a«Honaio  ferm  eae  dsH^m 
tOf  as  taaapasa,  ireTer^^er  cane  far  fnalfaagsni»y*npdnai  one  only  for  a 
tnrt^xfemidtted  by  seTawH-be  qpnnot  ptond  the  nno^joiiider  of  the 
others  inabniaiiient  ar  in  bailor  ^fi^t  k  fci  evidenQe^  under  the  general 
iasue ;  for  a  plea  in  abMtneni  can  only  be,ad<pmd>  in  tbnse  cii^s  where 
regubirly  all  the  paaties  tnuu  be  *  joibed,  and  net  wheae  the  plaintiff 

nuty  joMfthnm  al^  or  not|  at  bis\rieation(r).  And  even  if  it  appeal  from 

« 

'   (0   2'ftinad.  lir.  a.-^Ais«orth*t  (•)  Id.il^. 

eaie»  Sty.  lS3.-:Sedky  v  Sutharllnd  (p)  1  Sauad.  207.  ^ 

et  al.»  S  Bap.  Bap-  902*  4-  ^g)  Govett  v.  Radnidge  ct  a1^  3  fiat^  \          ^ 

(m)  Bex  V.  Eiagften  ei  al^  8  Baat,  '62.HarclyBianfx.Whitakerctal.y21Ust9 

46,  7.  ^74.*-Bac.  Ab..  A<;tion  of  Qui  Tarn,  Du       .        * ' 

(fi)  Barnard  e.  Goatling,  et  ^.»   1  !|  Bol- Ab«  707.— Lane,  J19..59— Rex  e. 

New  Rep.  245.— 2  Saund.  11^.  b.  n_  RiU*  Cowp.  610. 

Bac.  Ab.  Actionf  in  general,  G— 1  Rol.  (r)  Id.    ibid — ^1   ftaund.  29t    d.— 

Ab.  781.— Bonher  «.  Orchard,  Sly.  349^  Mitchell  v.  'Ifarbutt  et  al ,  5  T.  R.  649. 


form  of  the  action  and  plea  is  on  a  Joint  contract,  alHibugtt  the  debt  ariaea  from 
atorC.    JBumhamv.W(tb§ier,  SMa9$.M0p'^O» 

(153)  An  action  of  ejectment  waa  brought  ag«aal  dve  delend%otf ,  who  enter- 
ad  mto  the  content  rule  jointly,  and  pleaded  jointly.  •  Tbeysererally  posaeaaed 
the  premiaeain  tepante  parta ;  and  the  jury  having  found  each  defendant  sepa* 
lately  gniltj  aa  to  the  part  bi  hia  poisasaien,  and  not  gnthy  aa  to  the  residue, 
ja^pmant  waa  rendered  accordingly.  Jacknn  d*  HUnM  mid  then  r*  Wo^dt  mid 
Hk€r$f  5  JSiAat.  Rep^  278. 

(153)  Vide  Longing  w-  Mtnt^mrnnf^  2  J»hn».  Hep^  382-  Ceopeir  and  anoihern 
Smah  e^othen^  4  7aan^.  802-  Jaekwi  d.  Jbi'iwt  U  •than  r-  fr§9di  £0  othmn,  $ 
ilbibit.  i7ep.  280, 28i: 

(IM)  Vide  rAanoa  v.  Bumag^^  6  /vAaa.  B^*  3h  MundUmr*  Wsbtkr^  5  Mma* 


Of  nM  wttmmm  ^  ah  actiov 


Iqr  the  Mcadml'  imI  nintiiir  |Mraoii«  no  objealif  can  bm 
U  hm  bees  tuDwJgwid  ihai  iMb  raJt  applies  mmomlf  m  actiiMM 
fcr  ttiti  tMKOMMCMri  4M1  — wmu»  tiift  alio  t»«ctioM  in  fonm 
l»»,  Hwiqgfc  In  ftkm  iirihn  hrtntii^  •  canmatty  — 
taiiana  far  — gii|aiiai(i^>  %nMlM  intoi^kiaiona  appaa 
4oetiHiniNayiinnarMn»Mt(^M  Dhare  kra  aattleMMnauHi 

'■   mere  paraanal  ^miWMMff ♦<gaif  andmefc  aarvDneem^ffai  pfopeitjr  s 
{1^  ni  ]}    If  ana  MnanilncanMiin  antfy^^aanad  an  4Mpaaa»  umrtt^  ar  <mi 
•   anytiiny  i  m^i<n|ft»i  Iwi*  ttUt  in  aaaMawBi  aa  fc'a  m/^muk 
Mia,<iic/te  an^r  fMA  ifea  Mhanap  in  oaonaMn  in  abatamant(y> 
An  an  aciien  afirtnihr  naAij  loal-at  ptef*  tke  4afeadbnt  nrnp  piaaj  !• 
ahatamant^  tha^^tfWManaf'naa  ^wtrtnm  othaaasaj  wail  aafram 
aelf r  vuaii  aetiatf^  ^ tikanfflii  ghcn  bf  atatiila  }i^^  ftea^i;:  ibwiAiidl  aai 
pmt^).   -TtMna  iiaiMliaa  tetvaan-th^aliai  af  4oa  mniqrt  or 
§fm  paitan>  batny  nwia  «fcai<aia4>  at;<iant  in  fcfn»<ar.  cwt^waan 
in  tbaaa  up  Mtimci^  any  fa  linia  ciaifa"fandir  il  aJaii^^ia  to  adopt 
talar  ibrm  of  aciian»  wlfen  ll  la  donMlii^nhaalnnM  ^mada  iha 
Ibadiinfft ;  And  In  an  acttan  fSb^B^mmfUni^t  mmfimift^mi^ 
niance  can  arisa,  b&cmMM  ana  at  Ilia  1fc<a||hiiti  ba  acmniHadhhn  viii 
M  |fa  amltled  io«aaii(jr);  tban^ii-  in-^itapM*  it  i*  otbanaila»  irftan 
ttie  jadge  o4riM)p «h*«llpaa  araa  rcnnMMMaaaaaa  for  mai^ng  %haae* 
nuitted  peiion  a  dalbMtaai(y).is*  t^iid^'aapanita  aota^  Ihm  bean 
jbrottgtM  agaloai  aaiaint  dafenSanta  1m  iba^  aa^na  alng laiaa^  af  traipaaai 
kt€  par^  agatnai  wham  Aa  laat  anrioa  waa  oaJnaMncaad  4nay  pitad  tka 
pendancy  of  tba  im  ill  abalaABanil(ff>^  A  raeaverjr  againet  otta  alaavend 
^ardaa  to  a  joint  tort  <requaatlf  praotn<aa  tba  pkimiff  froaaf  roanading 
against  any  oibar  paHfr  nat  tncluded  In.  each  actiaa(a)}t6o  |||y«  in  gn 

(ff)  1  Saond.  3f  1-  d.  Id./9^ltast»  5r4.               # 

(0  Gofvett  o.  Ridnidga  et »!.»  3  Bait,^  j^)  Brtitow  r.  Ainiee;  /  T.  ft.  8ar« 

,-  .           A-  flcp.»— 1  Saufid.  291,  d.— Baddle  v.  (f)  DMen  <^.  Co^ktk  e«  aL»  3  gin. 

Witson,  6  T.  R.  369-  ewwir.  ]005.-.Tidd.  900,  1.— ^nlf,  33. 

(«)  See  feweU  «.  Li^toti,  S  If^^  '      (ji  8  fc  9  Wm-  3-  c*  ll.^Tidd«gO0^ 

Bep*  365-^M«z  tP.  Roberts  ivad  otbtrs,  1. 

454.^.6- 19 Kast,94M»We«Uv.Kiu|^  (t)  Beyca  th    Baylifie^   t  Gsnpb. 

sod  King,  454  60,  1. 

(«i>  1  Saund.  391* «.— Bf itsheH v.  Tar-  (a)  Brown  v.  Wootton,  Cro.  Jac.  74. 

butt  ei  ai,  5  T.  H.  651^Br'iatoir  v.  Com.  Dig-  Action,  K.  4.  L.— Martin  v. 

Jsine«»  7  T.  .R*  'ZST-wB^  Ab.  Joiat-  Kennedy,  3  B.  &  P.  70,  l.-*-l  8aund. 

teaante,  K.— Uardyman  «.  Whiti^  et  .  307.  e. 


* 
-••** 


<U^)  Vide  iTiStf  ▼•  Qtroer,  3  /oAaa.  ilti^  365. 

(156)  ¥i^  ante,  3 a.  J.  33.  my-.    « 

(157)  Vide  ma  &  19^  ▼•  llooif  d  alAm,  4  JUom.  il«^  137-  ^HmAam  v.  JM. 
i*fV  4  Jleit.  ili^.  370. 

(1^)  Aee.  Xae»«V.  T;  mm-  36.  e.96*  a.  10.  1  J|.  £345. 
(159)  Contra  Uvkngtvti  ▼.  ^itA^  1  /dibit.  Hep>  390. 

CliP>  Tida  MvdM  t«  An'^gi  4  snasK*  97^  9&  ace*  Wbifaa  iMntaoe  JT.  sa|% 


•cUan  M^mu  oie  Ibr  m  btttery  «k  fir  MUAf  amrtf  th«  pWmUl  ^  jwittst^     i|i 
or  dettrofkig  icmus  nr^i^wld  iHwim  pevenU  pRpaoMaM  cdac»ra«il,  ^^Dshmm^h^ 
recov^iy  againsi  cMO'^IHr  *be  m  Ifur  to^'Mi  aoiiwiiijpmi.liie  oilievi(a)(  L  *77  1 
aftd  wher«  the  plMntlff  hud  ptvnQiiilf  wmmmmA  Im  tn  adioD  afiriM 
hai  aatvant  for  quiiiiiig  bis  Hartisat  it  «m  4|ciiM  tb«t  ha  ooald  Ma 
alao-tafiliart  amaaiaon  agauilt  ifca^iiaaa  Stf  ae^piaitog  umwf  aaelkaefi' 
vaiit(d)t«Bd  in  tbeaa  eaaaa  Iha  ««iiM  mU  m gattaiaL^t  a amaiaiiif  ap» 
plication  ataf  Ihe  fpracaadiiipF  in  tba  aacaad  aella%«toaa  It  ifiawifaat 
that  the  ealife  dainages  have  haMa.aaipvercd  k^^  lh»«fiMi(«>  Biit  «*•!• 
til*  eWdenee  aoi)  the  da^ptgit  ia  f iie  aai»  ai9boM  nrifiiri^  4i8ef«m»  at 
wliy®  ^*^  peraeaa  e»  i^#e«t  ecaaaieM  iiave  ^tiliaheiA  the  aaoM  H* 
Ul,  separate  actloM  aNyhaftMipymm  Ma]i|al^ach(d»).i^    Se  Ihe  ra« 
cevery  agaiett  one faMlrhi an «ojitti  Cor |h|d|Md Mwaaraatjoii  is  nebar 
to  an  aciion  agalnat  aiMMher  pargr(r)«  ?'      ■ 

As  in  the  easa  of.  a  breach  e#  cmr^nant,  s^in  iMt  eC>  tarts,  Uteme^sdlv,  Wheie 
aignee  of  an  estnla  ia.awi  liabhUbr  an^JpjwyisewiuMtted  balMe  he  ^""o^^^^*^ 
tn  the  estate  vhutif  he  ceni^^q^  a  nni«i»c»  he  nuir  he  ai|ed  An*  tnnb «,^),^^^' 
cootiMiance(/.)  ;4lieinih  prior  totk>e  actla9».theae should  in  some oaaea 
he  a  reqgeat  and^iaf  sflaet  to  ahahs  ibp  nnis&noe(ty)«  and  If  a  lepant  for 
years  ||loot  o.nviMBiQa,  ag4  WMdiien  yndaa|yaas  t^  B  an  aetion  \im 
agaiiy^^tth!rB(ifc){  and  if  ih  tabo*lh»  ffso^^  of  i^,  ahd  &  tahe  them 
from  At-C  mt^  have  hk  mnWn^ainai  Aar  B  ai^lMaijeioc^(t>Ma 

(a)  Brooms  v,  WooMoa^ Ibli^.  68-,  {/^  Gqm.  1%.  iptian,  Qmt  Nut- 

Martin  v-  ILehnadjH  2  B.  &  I^ ^1— -3h1.  ^»nce»  B.^MoDre  v^  Brown»  Dyer.  320* 

N.  P.  20.                 '         •         1'.        •  Bosewall  v!  Prmr« 2 ^alk. 460 — Bushr. 

(5)  Bird  «.'  Kanda1t»  3  fiurr.  13457*-^  'Steininan,  1  B.  bit*.  40^.— ^n/«,  71. 

S.  C  1  BU.  Rep.  38r.  t^  ^mt,  2  Vol.  S8(ffi./r» 

(c)  martla  iifcKeiifl«dy,  2  9*.%?.  fl.  (A)  lla|ew«B  e.  ^i«V»  2  Balk.  4i^.«M 

'r<f)  ifaHla«iKMMiatfy,3B.SrP.i9i  ttuih  v.  Slehnaart,  1  tf .  &  P.  409.    * 

f^)    Greggian    v.    M^afgsrt,     1  (i)  Bac  Ab;  Actions,  B.  • 
Csinf»h.  415^    '        \              ' 
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that  two  seTeral  actions  could  not  be  sustained  aipainstteTeral  ^r  the  same  act  of 
imprisonment.  But  in  Xt'trfiytiMt  v-  BUhop  £#  Uhtnt  1  JoAftt.  Re^  290-  it  was 
held  that  separate  actions  might  be  brought  against  several  joint  trespassers,  in 
each  of  which  the  plaintiff  might  proceed  to  judgment,  and  then  should  elect  de 
melioribos  damnisy  and  issue  his  execution  against  one-of  the  defendants,  which 
was  It  determtnatioA  of  his  election^  and  precluded  hitt  from  proceeding  against 
the  others,  except  for  the  costs  in  their  respective  suits.  It  seems  that  if  a  plaiup 
tlffdlsehsrge  the  action  against  one  tort  feasor  on  receiving  satisAction,  that  it  is 
adischaige  of  the  others*    Jh^rtm^  v.  ftrrMsiaa,  5  TataK.  117. 

(161)  Where  B  and  C  printers  in  partnershtp,  publish  j^ntty,  a  libel,  sad  se- 
pirste  sttHa  are  brdaght  agahMt  eseh,  snd  a  Jadgneiit  is  irtt  ebiafaiedin  the  soft 
sgalostC  which  laaatMed,  «iat  jadj^nsiit  sad  abddbaUba  dbf  ba  pteaasfm 
btroftheauksfafastB.  ffleiaas  t.  ittfSM<y^  %  Mm*  JNp.  BB^  fa -this  case  the* 
doctriae  in  LMt^mn  r^Mitktp^  sftet,  aaia  a-  tm^  Was  eonArmedy  sad  applied 
ISiattoaslbriihels. 

cm)  Tida  Bat.  Jl*.  Balifaie  (A).  Btit  It  hsshsen  faeM,  tMtt  if  haals0t«a 
sue  one,  snd  recovers  judgmeat  agaiaat  him,  ha  oannat  resort  to  the  other  al» 
though  the  jodgmdbt  is  oasatisfiad.   MmHa^MmmC%Jltmimm^ffMm^ 


OF  Tax  timmm^'s^km  agtior 


^     $»  At  common  hm  upon  tho  deiM  of  the  wrong-ioer**  tiie  vMiad^ 

^J^l^^^  wroiifs  ex  4eiiei0f  ai|d4i»GoiiiiefSted' iiith  m^ffpirtf  ia  gemnl 
iBMe  of  the    nines  ;  and  as  the  «tM«t#  4.Btfw.  IIL*€;.  -7.  d||j|piiot  give  aajr  i 
tn!oM^^  ^^*^  pertonal  re|ir«aeiitetl«eti*ire  sMl  ftml  yikt  lew  eeifams  in 
r  *78  'l  "  deHciOf  and  4n  wUsliite  plee  w»iild  ^vDot  geiltyv  eenbe 

egaiMi  the  catecuiAe  er  tteiMtveier  ef  f6e  pertjr  who  comml 
loj«iy(i>iM    Manf  of^he  pvecMiiig  oUdrvjUioot  o^ 
mnaii%  •mqfitut-tum  fatrwrntd^  in  ks  rdaUoti  te  the  death  oC  ^ainttffti 
eqtteUf  appliceUe  to  the  case  of  tiie  death  of  the  «rroiigidpeff(i^). 

For  tejufie^ito  the  Amon,  if  the  wroeg-deecdie  hefbre  jiidg:«Miit€ke 
jexB^j  dHeiaiiDeay  aid  there-k  iKriniCaiice  ft  ja  actioD  having  ^peo 
aupported  fot*  aueh  ipjiirt^  yiaat^hto  pdi'twl'^rjcpreaeatelifea^/).  Ib 
seneral  alao.no actioa in  Unimex  dairiBy  at twteiv  ceae,  or tfrapnua, 
ean  be  supported  againat  an  eaecmoTi  for  an  injnrf  uyfierMOfmijkrv/kertj^ 
eemmltted  bf  tria-Asuio^ai);  ^^-^  though  if  the  teetatot  converted  the 
*  )mpertf  ttle  moncfy  asswpatt  fiea  agftioit  bit  eaecui^ ;  or  if  ttie  pfo- 

pertj  came  )q  apeoe  to  the  potaettio»,ef  jche  iatterf  (tfover  woold  he 
tustainahle  agakiat  Jii»  UyM^gh  not  in  the  character  ef  eKee«tai(it). 
And  thwg-h  we  have  aeon  tbm  iW>t  may  .he  tupportad  *y  An  :0^^eciitor 
for  an  escape  op  ^1  pryeta,  it  eaan^ifjpi^i/  the  esjcutdiftof  a  ite- 
riff  or  gaoler  ;i<^  lor  thengi^  the  natjan  -it  o0t  in  form  ex  deHrff/Jbt  h 
[  n9  ]'considered^aa  ftftnd^d  en  a  tost,  !the  ne^lgaaee  tof  tlie  deceased  ahe- 
riA(o) ;  but  where  m  sherilf  haa  levfed  monef  under  an  execotioif,  a«d 
' dies  before  lie has|>aid  it  overt  his  execittw  ^oef  be  sued  either  in 
debt  or  Mre^fitei^e  upon  >ia  return  of  Jhtifeci^  of  i^  a/Ctidn  idf  aaanotp* 
aitj  as  for  mosejr  had  and  rc(teived(/k}«  An  action  c^ppot  be  aupported 
agunst  an  ^X|ecutor  for  a  petia^  forfeited  by  the  testator  under  %  pend 
aiatiile(^  ;  and  tMlg^  it  has  been  hoiden  that  debt,  lies  against  an  ex- 
ecutor)  fortrehie  the  vnhje  of  tithea  whMrhis  iraial^ar  ought  to  \n^ 


(0  Hlmbly  et  si-  ^.  Tn>tt»  Otfp* 
39^4.  377^1  Saund.  316,  n.  1. 

{h)  AnUf  56  to  5!K 

(Q  Hankbiy  et  al*  v-  Trott,  Covp.  STS. 
1  Saund-  316.  o.— <^iii.  Dig*  Adminia- 
tration,  B-  15> 

(»)  Hafnbly>v.  Trott»  Qowp.  371.— 1 
8aund-  ^16*  a— Com.  Di^*  Adminia* 
tratioo,  B.  15« 

(n)  Hambly  «•  Trott,  Cowp.  37l«  4. 
1  Saund.  216'  a* 


(a)  ,9me  |8>  Vfliiteaeraa  v,  Onaley, 
Dyer,  333*  a.— BtervSek  v.  Aodrvwa, 
lid.  Rayn.  993.-«Com*  Di%.  Adminis- 
tration, B*  15.— Yin.  Ab>  Executor,  R. 
a.  pi.  1-7.  20. 

(p)  PerfciiiaoQ  V-  Gilford  et  al.,  Cro. 
Car.  539— Cockram  v.  Welbye,  3  Shov, 
79.-^heake  v.  Bicbarda,  2  Show.  381. 
Gilb.  Exec*  35— Mildmay  v.  Smith  et 
al.  3  Saund.  343. 

(9)  Com.  Dig.  Adminiftration,  B- 15. 


•  •  •  * 

450«    A  delivers  goods  to  B  n  commoa  earner,  aad«  withont  tiie  knawlsdga  er 
coHacnt  of  A,  B  deiivera  then  to  0,  and  Oto  D,  who  loses  them*    A  may  main- 
*tain  an  aetSon  on  the  evstom  againft  D. .  SamdtrMn  t*  Lambemmt  6  JKimi^,  139. 
063)  Vide  FranMin  ▼.  L^4f  SwattmnO,  I  J$hm,  Mep.  30i. 

(164)  Sed  Tide  PoweU  ▼.  LagUn,  3  JWw  MUp.  370,  wheiie  Maaafield,  Ch-  J. 
seems  to  bo  of  opinion  that  caas  woaid  He  againat  As  eaeentor  ef  aeawiei^  the 
foundation  of  the  aetion  being  esaentiaAly  eontraet. 

(165)  Vide  JMsr«Ja  ▼.  A«dby,  1  CWaa^a  J^i^.  134.  • 


set  out,  tetdiekion  has  been  %  ^^^^^J^  ^'  hustaii  fci^       B. 

tcMT  was  answerable  far  a  devastv  ^^    ^rVsI"""*  ^^^^  of  l^fl»"»***« 

30  Car.  II.  c  7.  (espMoed  mj^^       ^  ^     "^.^Nl:?*'  during 

34*  s.  13.)  M  tbe  executors  oradm. 

^  flaatrator»  wbether  rightfnl  or  of  K 

^  eiftMrert  to  his  own  oae  the*estste  of 

^  liaUe  sad  cbargeable  in  the  laml^  auK 

<<'Ute  would  have  been  if  tbcyliad  bees  h 

statutesi  if  a  judgment  beob^aMl  afaintt  k 

diesy  so  action  maj  now.be 

trator  u|pon  the  judgment^  suggesting «  devai 

tor(0«    But  it  has  been  .oonndesed  that  an  exe^ 

Executor  d^  9on  tgwt  cannot  be  s|ied  as  such  t>^ 

tutes(u). 

For  injuries  to  rMl  propeal^  <no  action  in  form 
general  be  suppQitedragainstthepefsenal  r^preseoutif^ 
doer(fir);  though  if  trees,  Sec  be  taken  away  and  sold  by  the  tesCator»  ' 
assumpsit  for  fifoney  hsd  aod^received  lieA  agiuost  his  exfcutor(jp)»  or 
troverif  tbefr^rssaiin  in  tpecie^d  the  evecutor  refuse  to  restore  them(y)| 
snd  a'coiirtr  qf  equity  will  Jsafufntly  afford.relief  against  the  eicecu* 
tor  Q^t|^e  wrongdoer)  though  at  la3pr  theaedon  moriiur  cum  fier^nd{z) ; 
and  therefore  Where  It  tenant  tor4ife  cut  down  timbeaiyiBd  diedi  nelief 
7as  decreed  against  his  executors  in  favour  bt  the  reiiMdader-man(a); 
atid  there  is  an  etception  to  the  common  law  rule  in  the  case  of  the 
executors  of  s  deceased  rectqr  ot  v|caf,  &c.  against  whom  the  successor 
may  support  fin*  acaion  on  the  case  for'  waste  and  dilapidations  permit- 
ted by  the  deceased(d).  ^    . 

The  statute  5  l^eo,  II.  ^.  30.  only  discharges  abankrupt*  frqpn  d^bUj  5th1y»  Ih  the 

Aid  does  not  protect  him  from  KabiKty  to  actioiis  fi>r  /er^/  aslbc  as-^^**^^^^?"^- 
•  *  ruptcy,  lie. 


can  hi 
die  wroi^« 


•♦^ 


(r)  Hole  V,  Bradford,  Sir  t-  Raym. 
5r.-.Baily  v.  Birllel  ct  al^^fiir  T. 
Raym.  72— Yin.  Ab.  Ezetulora,  H.  s 
pi.  21.  ST.— SoUcrs' V.  Lstwrenss  et  u^ 
Willea.  421. 

(0  Sit  BryaivTucke's  Caie,  3.  Leon. 
d40.-.Anon.,  I  Ventr.  293.-«*Coin.  Dig. 
Administratioa»  B- 15. 

(0  Skelton  v.  HaSrUng^  1  wTla.  25^ 
1  Saund.  219-  c.  d. 

(n)  Hammond  v.  Gallifie»  Andr*  353. 
354.-^Uodgesv.'Waddiiigtoo»3  Ventr.^ 
3€a  qu«r«  Wells  V.  Pydtll  h  Betxa^  10 
Bast,  315. 

(»)  Compere  «,  Htcks  et  al.,  7  T.  R. 
732..^1  Satind.  316.  n.  1.— 3  Ssnnd. 
2®.  a.  n.  y.— UlteriOD  v-  Yernoa  et  al., 


ar.R.  149. 

(«}  Utterson  v.  Ycrnomet  sl.»  3  T. 
R.  549 — Hanibly  et  al.  v.  Trott,  Cowp. 
373,4. 

(y)  HaVnbiy  et  af.  «..  TroU>  Cowp. 
373,  4— G^don  v.  Harper,  7  X.  R- 13. 
1  SauD^.  316.  a. 

(s)  Garth  «.  Cottoa,  3  Atk.557.--S. 
a  1  Yes.  55li»  557.— Hodges  «.  Wad- 
dingtonii  3  Ventr.  36Cf.— Uiterson  «. 
Yernoo  ef  «!.,  3  T.  R.  549. 

(a)  Compsre  v.  Hieks  et  aLr7T.  R. 
733. 

(5)  Joses  V.  Hill,  3  Ley.  268.— Rad- 
cliffe  «.  IVOyley,  3T.  R.  637.-^Uer8 
v.  Lawrence  et  vlx-,  WUIes,  *431-*-i4 
Wood.  306, 7. 


(166)  Vida  JUtm^Jf*  T,  $eu-».  c  75.  #.  f.  I  J|:  X.  31S, 


■^ 


OF  rmM  »i 


riM  M  Mt  4CTI0K 


[•78] 


j^^^JJ^^     At  ffttmsnoft  l«w  mj^ifj^,)^^  trespass  fcr  mesne  tirolki(«), 
4thly,  In       ^"^^f*  ^*  ^**5(mtbe  damages  have  l%en  aseertained  by  ?erdioe 
ewe  of  the    wbies  ;  sn^^cniptcfr/);  ami  when  the-ptaiotHT  has  sii«1m^^ 

death  of  the  ^^MMt  ^^    mJL  L       *^  ^  ..        •-^ 

wronffdoer*     ^^J^WBu  MI  dMveilt  Wtffs,  eMier  tx^t^nhrattu  or  ejp  <CfltrrO|  if  l|^ 

latter  form  ef  ^elkm,  tKe  eertWcate  ipM  be  no  lmr(^)  s>^  sts 
t^e  babkmpt  onlawfllillf  discounted  a  ttlT/'and  embenled  the 
thowgh  the  pfaintfV^nig;ht  huve  declared  against  him  in  atsumpsK   as 
for  money  had  and  reerfved^  in  whfcif  ease  the  cerdficate  iroold  ba^c 
been  k  bdr  to  the  action,  yet  having^le€lared  in  trover,  it  was  deeided 
that  the  certificate%ns<  no  bar(ff).    The  same  rales  allbct  the  liflbaitf 
of  a  persmi.disclfarge^ under  m4n%oHtnt  act. 
6ihly,  In  the    'Actions  for  torta- comnutted  by  a  wcAiiaa  btfbre  her  marriage  musr 
owe^ofmsr.^  against  hosband  and  ^fc  jointlyjCO  <^^  «n4  <*»  «orts  commiuea  by 
the  wife  during  Coverture)  as  for  slander,  assaults,  '&c.  or  for  any  far- 
feitore  under  a"  penal  sutute,  they*i>ost  also  be  |otfftly  8ued(A:) ;  and 
the  plaihtiif  caiAot  In  the  same  sfttion  proceed  also  for  alander,  assaak, 
.    or  other  tort  committed  by  the  husband  alone(/);  nor  can  the  jiosiiaad 
>   and.wife  be  sued  jointly  for  the  slander  of  both(m).'   But  for  assaa^s  or 
other  wrongs,  id  which  two  persodli  may^oiTcur,  the  husbaiftltfiSA  wife 
may  be  tfued  joHttly,  for  the  ac|  6f  bodf^  and  the  acquittal  df^^lhe  bus- 
[  82*  ]  band  will  not  prednd^  the  plaintiff  from  *reco¥ering(n).    Detinve,  caa 
onl^  be  supported  against  tRe  1kus5and(o).    f  ut  if  a  woman  convert 
goods  before  her  marriajge,  or  during  it,  without  her  f^u^foand,  trOfet 
may  be  supported  *against  her  andiier  Uusband(/k};  and  for  a  fonvenlsn 
by  husband  and  wife,  the  action  may  be  against  him  aipne(7).    A  feme 
covert  can  only  be  sued  for  her  own  Victual  wrong  or  trespass,  and  can- 
not become  a  trespasser  merelyH>y  her  previous  or  subsequent  assent 


(c)    Goddard  v.  Vanderheyden,  3     pac.  Ab.  Bar- &  Peroe,  L.  .      . 

Will.  2T2'  (\\  ivinthia  et  uz.  v.  Vincent,  3 

(<0  Lonffford  v.  fiUia,  1  Hen.  BU.  29.     Wili.  2^.— Anon.  ny&»  19.  a.  pi.  U9* 

(0  Ooocltitle*  0.  Korth   &  others,.    Com.  I>if.  Bar'&  Feme*  T. 

Dong.  58V-^ulliTer  ^.  Drinkwater,  2    •    (»}  Id.  Ibld.^Bac.  Ab.  Bar.  &  Feme, 

T.  B.  261.  L.— Selwyn.  H.  P  SlS.— Ante.  73,  4. 


(/)  ParW  tf.  Korton,  6  T.  tt.  €95. 
Johnaon  «.  Spiller,  Doygl.  t€r. 

(/}  Longfatd  ti.  EUSa,  1  H.  BU.  29. 
CuUen,  lit  Edit.  112. 

(j^)  euUen,  jlat  Edit.  3^,  2. 

(A)  Parker  v.  Norton,  6  T-  B*  695.'— 
Cullen,  113.-*srohnsoii-«.  S]^iUer,  Dou^. 
167.-7  Vin.  74. 

(i)  Bac.  Ab.  Bar.  k  Feme,  L. 

(ib)  Id.  ibid.— 1  Hawk.  P.  \),  3,  4.— 


(n)  Anon.  1  Ventr.  93> — acCb— Dniry 
V.  l^ennia/  TeW-  106.*^.  C  1  BrownL 
209.-47ofli.  01g.  Bar.  &  Feme,  T.  etn- 
ira.     « 

(•)  MariheV  case,  1  Leon.  31|.— • 
Bac.  Ab.  tit.  Detinue. 

(p)  2  Saund.  47.  h.  i.— Marshe's 
*  pase,  1  Leon.  312. — Draper  v.  Fulkea, 
Yclv  165.— Scflwyn.  N.  P.  314- 

(q)  2  Saund.  47.  i. 


X167]  Vide  ante  41.  n.  92. 

(168)  So,  an  aetion  for  slander  by  the  wife,  dum  sol%  will  lie  against  huaband 
and  wife*    Jkrt^y  m^T.  <^S|r8M«  U  ^9»  5  Mme^t  43. 


zv  voMi  sx  tmBLieim. 


6$ 


durhig  cmtnnrt(r) ;  but  she  may  be  joioUf  Mibd»v^  her  hitslNmi  for'       a. 
emicing  away  or  harbouring  thp  aervant  of  aiiBth9r(«).    IiWan  actioD  of ^^^V'****^ 
treapenB,  lie.  against  husband  and  wifio»  €sr  he»tort  befii^*or  diirbig 
coYeaure»  if  she  die  before  judgtaenCy  the  ^»k  wilLabale ;  hilt  if*  the '  > 
hoaband  die  or  become  bhnltrupt,  her  Itabiltty  wiM  c«^iioue(r}.       '         '^ 

If  the  wife  be  aued  alone*  for  -her  tort  biefwre  or  alter  aaafriage)  ahe 
must  plpad  her  coverture  19  abatem^i^  mud  ri—K  otherwise  take  a^    .       % 
vantage  of  it(tt);  but  if  tho-jiuslted  and  wife  be<%ui»l  jei>Hy  for  torta 
of  which  they  could  not.-in  lav  ^i«nlly  guilty,  as  foir  the  sfaader  off 
both»  if  the  objection  a|>pear  ot  the  foce  of  the  dedarilien  tltf  deki^        * 
dant  may  demur,  move  i^iimst  el  judgnnenu  or  import  errQr(w). 


(r)    Swinthin  et  ax.  v.-Vjncent^d         0^iddletonv.|;Boft,B-T.  Hardv. 

WiU.  227-4:0.  Lit.  180,b.*1i.4  357.  &•  399.^CulUn.  393.  ,  •    > 

Ante,  67.  jto        "     ♦      *     '       ^  Ajite,  45.  n;  !• 

(ff)  Faweett «  Beam  et  «z.,  jf %#•        (v)  Swiatfcia  ct  ux«  v-  Vinoeati  2 

63.  Will.  asr^Anoa.  Byer.  19  a. 
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OF  'tlOr  VOftM  -#V  ACTIONo   * 


»  . 


%-.4 


IT  M  *  «t«^#i^^i^iil>  itot^  tb*  lit  cqfiS^§,rigkft  it  will  dMbr  Chmpia. 
coaler  t  rgiw<#yry<wii     VVleo  Mce  «to  ^siatvipf  <>f  the  Hgbi  is 
estaiUished^  tlie.ot^fu  wiU  Mi^pl  a  nAkable  resQ^dm  MPcpt  widiir  par-^r'  ^ 
ucvl«ii  GiiSfBlii|»m|fi^  whfifv  tji^f*  are  4d  /<«;  «iouo4.s  lo  f^^ceed  offofk . 
m  a,90k^,  af 'ipip(ar).    Jkt  #  vf  ry  ea^jf  p^iod  a^eaHfb  4bnna  of  actioaa 
xeve  yji^fAjpr  snch'mjl^ifi^*^  bad  tlien  Wfll  ii8«a()y  occiiifre4|,' 
aiid%BraQl«ny  ^ii)pe'VMi|^  QplA9^iMi|;iiial^gr^p  pn  y^oh  our  acuona  a^ 
4(viiidBd»,  de«{fira«  |be«i  t<  hf  fixedfq^  ijqpiMa^e,  i«)p»a by  aotboriiy  \ 
•f  p%4ia8ief)t(y)«^   Yk9  asq^  l^proa^  actioaa  aic  colk^ted  in  i^^jrir- 
JT^m  Breviimi  and  irsre  tJHyiM^  ^ttFVta/armafOt,  apd  upao  w^uch  Ftt^*  . 
barb^rt^a  Mi^ura  Bmrvium  ^^a  <ymiDent(z)<    At  cqpinittn  law  alao^ 
tbough.no  fi||bn«c#9l(^  iauad  Joi  Hmt  R«ftatg^»  adi^ted  to  the  natlure 


^ipm^^a  case,^t 


4>f  i^a^  flaipMF^a  case,  ^t  bo  waa  atjiHrny  to  bring  a  apecial  action  mn 
bis  <Av|)  case,  and  ^lilk^  were  ImniA  a»ni#f1aitly»  arhich  we^  tamwi 
magi8iraiia{a) ;  *bQt  as  the  otfcertf  of  the  court  w||fa  found  najnctant  in  £  *&4  3 
oeiir  cases  |o  frame  tba  pr^^er*  renarift  the  ieglalAire  ^JkmgJbt  fit  tQ     • 
enforce  tli^comin«D  law,  And  k^  was  enacted  1^  Metftte  Weatmintfl^r  - 
dd(c),  ^  that  if  It  ^haBiottune  in  tbe  Chh»c^y,  that  in  one  case  a.wiit  * 
<<  is  found,  aq|fio  like  case  filing  iwder  libe  l^#i  «and  requiring  Ufce 
<(  reaic4y»  is^Kind  iiMie,%b#  elffks  cf  t>i  obancery  shall  agree  ja 
^'  making  the  writ ;  er  ed/^jCli^  tbe  plainciffi  until  tbe  nest  parlianient^ 
<(  and  that  the  cases  be  wriuto  in  whfcb  they  cannot  agreci  and.  that  . 
«<  they  shall  refer  aifeh  caai«(d^,  unfM^CIfe^si  pellfrtiient ;  and  by  coA-      , 
"  sent  of  men  learned  in  ^e  law»  a  writ  shall  be  made,  lest  it  inigbt 
<^  happen  after,  that  the  court  should  loYif^  tjme-fidl  to  minister  justico' 


(«•).  Per  LA.  Kenyon,  Ch.  ^-  Birk.     Bis.  %f .  1113.  3  Woodd.  i68» 
ley  V.  Presgrave,  1  East,  226 — 3  Bla.       '  (c)  13  Edward  l-^sUt.-T.  c*  24.    8ee. 
Com.  123-»A6hby  !»•  V7hite  et  al,  1    •observationa   on   this  alatute»    3  Bla. 


Salk.  20.— 8.  C.  AHod.  54^2  Atk. 

192. 
(^i  3  Bis.  ^m.  117. 
(x)  3  Bla.  Com.  183,  4. 
.  («)  John  Webb's  Case,"  8  C^.  47-  b. 
48.  a — Kinlytide  «•  Thornton  et  al-,  2 


Qoro.  123.  183,  4.--3  Wood.  168.  and 
Webb's  case.  8  Co.  45.  h.  to  49-  b* 

(d)  There  appeara  a  mistake  in  tbe 
Statute-book  io  the  tranalation  which 
i^  here  corrected. 


L  •".] 


68  '  O'  TBB  VOKK  or  AGTtOII. 

br  «n»uft.  <(  oato  tamphSMa^*^    To  thu  tutute  the  i^rett  MiGOungMBUftf 
frequency  oC  actions  tn  %he  case  is  aitribated;  it  has  however 
obseryed  thai  it  by  no  mAuis  {bUo«rs«  that  because  io  caaes  unpro^widied 
ibr  bf  the  RegisUr,  the  Staiaie  «f  Weatminater  2d,*directa  an 
oh  the  caae  to  be  firaraedp  that  asch  action  did  not  aubuat  ai 
*  ]aw(e). 

Nbi9ithstan4ioff  these »yrovisiona»  it  imb  once  thought  that  the 
cumatance  of  an  actiatt'  beioy  of  the  first  InApression,  and  unprecedesst* 
ed,  constituted  •  cbndnaire *ehjtstlan  sifaiiiit  it;  but  tUa  notion  do 
longer  *preTaiia»  -Jar  as  wt  bave^ec^i  .vhmever  the  commoii  law   re* 
eognizea  or  cre^tl«  t  legal  righd,  it  ^  will  a|ao  confer  a  remedy  :*  and 
Lord  Ch.  J.  Pimtt,  id  tinsiyr  to  t|io.ob|ooiiorof  novelty,  said,  that  lie 
wished  never  to  hear  it  uif  a4  tgiifH  Isr  torts  ateiinfinitely  varioast  not 
Umited  or  ooniiiied,  for  ther#  is  n^hiof  in  aatuW  that  may  not  be  an 
instrument  of  masehiel^  aid  the  s^<M-  ni^lon  odlj^  caae  was  intra- 
dnced,  becauan  the  law  *will'  o^  suffer  fMi^flRy  %itHout  affording  a 
remedy,  and  there  must  bo  ns^  fifcta  in  etery  spect&I  action  on  the 
caae(0 :  sM  in  the  eaae  ^Padey  v.^f  reehian(/),  Mr.  J.  A^hurst  ob- 
aei^ed,  that  white  eases  si:e  new  in  their  /Mki>II»^  is  meeasary  so 
faafre  recourse'  to  Mlgislativeiflierpeailiotfin^der  to  mmedy  the  ^ey- 
ance;  but  whetc^a||e  c%q^  <onIy  tfav'A' tie  msaancc,  and  tfae4inly 
question  is  upon  the  af»pMeati#)  eif  a  prkidple'  reeogniped  byiaw^  t» 
anch  new  caae,  U  will  be'  j,u&t'as  c^pspeicntto  eeurta  of  justice*  to  ap- 
« .  ply  the  aekiiowledged«princftple\o  any  ceeii^w^ich  OMiy  miae  two  cen- 
'  ^      ,    tortus  henoe,  ^  it  waa|iracenlur^s  «|pb    Howerer  the-nev«lty  of  an 
action  may  freqiientfy  be  Mrly  m^d  |is  a  n^rf^^Mttm^tm  argument 
*  against  it,  more  i^rticularly  ^tmPt  the  Hght^y^ch  b%e  foun4§tion 
of  the  action,  is  admitted)  ^4di#  mode-  of  aajSe^is  <he  only  mslter  in 

'    centnKyeiey(*>      H*       '  * 

Whep  the  poAciibed  focm  mt  actien  in  to  b^  found  in  €ie  Register, 

[  *86  3  the  (Proceeding  *ah9u|er  not  -^malerteliy  vary  from«it(f)^  unleas  in  those 

cases  where  another  Ibrm  of  action  has  long  bee|i  sanctioned  by 


•  « 


usag^it);  for  the  jcbyrtf^TO-'tfsiisidered  it  pf  the  gr^est  imporunoe 
toobserfe  the  boundaries  of  the  diihimr  actions,*  'noiSnly  in  respect 
of  their  being  most  logically  framed)  andJket  adapted  to  the  nature  of 


'    (e)  Per  Blackfltoiia»  J.-4Cmlf  tide  v, 
TboratoD  et  tl-,  2  JSla-  Bep.  Hl^v 

(e)   Willes,    581.  n.  a^irkley  v. 
Fretgravfl^  I  East*  33&^BuL  K.  P.  79. 

(/)  3  T.  R,  63.    * 

(A)  Co.  Litt.  81.  b.n.  2.-iier.  Ash-- 
hurst,  J.— Ilutael  et  al.  «.  The  Men  of 
Devon»  8  T.  R.  <6rd.— Barfaan  «.  Jk^f 


n%  tO^o.  l(lia.770.  » 

(i).  Bac-  Ab.  Abatement,  H. 
{k)  Id-  ibid — 81ade>  Case,  4  Co-  94. 
b.--d  Wood  Tin.  Lect'.^  169.  Poat,  236. 
2  Mod.  Inat.  10.  3  tnat.  GL  ST.  iieg. 
^1.  27V-  Heme  461.  Bae.  Ab.  Abate- 
ment, H.  I ' 


(1)  As  to  the  origin  and  history  of  the  action  on  the  casci  see  farther,  I 
Ben/t  EUU  E.  L.  89.  93. 243,  244.  39V  397. 

(2)  Vide  Tatei  ▼.  /oyer,  11  Joknt.  Bep,  140.  •> 

(S)  Vide  Fat/  r.  Lemi  U  JUvin^tmh  4  /sAat.  JRep.  457,  458. 
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eaeb  pardcutar  cttey  bat  also  in  ofder  that  canBaa  may  not  be  fatooghtlv  GtitiaAi.. 
into  court  conftttedlfi  aad  inuiMliodiaaltyy  aiA  ttiat  the  retord  may  at 
once  elearljr  ascenain  the  mattj^  ia  dispiita ;  a  regulation  which,  since 
tile   Mbrenl  legisiathe  pririMMls  itspactiog.  cost*,,  (thft  right  to  .^% 

'which  yariea  fai  different  feriiRi  W  aciieii%>  haa  hto^fic  of  stll  greater 
Importance^.  .*-...  ;         % 

Actions  are  frpin  their  a4||s^  Miter'  diilln|;idshed  eotb  real,  fmp* 
wnoL,  wA*mis€d(my,  Realw^wm  art  forjhe  rect^erf  of  rea|'propei:gr 
only,  and  it»  which  the  pUiMiili^'llWi>  Mwitie  dtouJMttit,  claims  Me 
to  lands,  tenements  or  l»ei;ediiaihe<h*ln  ^•stiei^^  ftte-Qiil  or  A^  term 
of  life,  *s«ch  as  writs  of  «h^  right,^  fbrmedlliV,^#Mreri  8cc.(ii).    Ter^  [  *^7  J 
eons/  actions  are  for  Ui^  reieveiy%l%  debt,  it  ffcuwigetibr  the  M«ac1i  [- ,  ,  .    . 
of  a  contract,  or  ayhdpa  petaentf  4taMMtti*'«t  siitisihctlosrll^AiMalges  ^  ' 
for  some  Injury  to  jkti'' p^ilmill^w^^^  fk  niai^ 

acaeas,  which  ^t^^jum^i  lifc/Wiilbr  l#o,  <lfc  pMotlff  pi^- 
ceeds  for  the  i^^^inftlf  ^Mi^  r(kA}0tlf0(0ii  end  also  for  dhaiage»M* 
an  injury  ther6«e%'aa  in  Ak  ii4y>li^e.  ^jjito  iiai*#  ^  ejhctiaeat  or  of  • 
waste.    I  -shhlt  eof^ae'ai^tllBnNitbdkr'^.ilth  fierMonSr  and  mtsmt  ^ 
actionfl^aii  fhoift  ft^^eiftJ^  eftd«r*ia  fllctiei.        -   ^*  >  • 

Fmmnaat  actioM  are  itt  kniil^^e00Mi*'m^  d0ct6j  or,  in  otheV  ^   ■  ^ 
wordi,  are  for  bteach  of  ce^|<yt-#r  for  ^'^^v*i#  tsaAsnoected  ^ith  con-  "  :    .   ^ 
tract   Those  upotf  t^trktm  are  pgMlpBy  ^|iailB^it,  *4Milf  eotenant, 
and  detim]e(o)  p^nd  tiMao4br  fy^i^gyagf^riinpi)  tKl^r,  dftfiaue,  reple* 
▼in,  and  trespasa  'M  ^ /  anMilk<^    W4fr1^blBke  aiceadse  riesr  ef  the  ' 
nature  and  partiinilaf  applicab|Hlf  Of  iacbitxf  Iheie  respective  remedies^ 
and  of  the  actiife  aN|M||pait      ^    \/ 

(0  Thus  in  SaTigaae  v. Boe«e,  6 tV«  ■«'  sfV  diiferi^  oaldfe  have  been  laix- 

R.  129«  130.    Lord,  ^yon/c.  J.  said,  *•  e4  tM^ia  a  fa|l&M^t  grouad  for  ar- 

«*  it  ii  of  impoif  anc«  that  the  hoiaadf -  "  reptiig  jJm  ju^iEA^ent.'*  J^njd  in  Rey- 

***  ries  between 'the   difierent  acfions  notuv.  Clarke^  1  Stra.  635.  the  C.J.  ;- 

.  ••  should  be  preferred^  and  particularly'  obser^e^f  **  tat  miiit  keep  up  the  boun- 

•*  in  cases  of  this  kind;  for  if  in  an  ac-  **  daries  of  i^ionsr  otherwise  we  shi^l 

**  tion  of  trespass  f  c  plsiatiflT  recovw  **  lilrodQce  Se  utmost  confuatonf**  iee 

**  less  than  40t.  he  is  eatkled.^te  ae  idao  fipurden  »  AttoWay,  U  Mod.  180. 

^  more  costs  than  damage  #hf^^  a  Hav^ard  v.  Sanies,  2  Burr:  1114.    2 

**  verdict  with  nominal  damages  ssiiy.  ^aond-  4r.  b.  H  Inst.i434.    Fiug.  85. 
^  in  an  action  oA  the  case  ctf|ies  fiut        (»)  gee  Iha  dirision  of  actions*  3 

^  costs.*'    And  !n  Israel  ^  Douglas  U  Bla.  Q.  liy.*^Bac.  At).  Actions  in  Qen- 

snotber.  1  Hen.  B]h.  843.  air.  9.*lVil.  brai«  A.        *..       * 
son  said*  .*'  >t  is  highly  nee4aMary  that        fn)  As  to  the  variovs  Jl^  actions, 

**  the  forms  of  ictmns  should  be  kept  .  see  Co.  Lit.  3)9.  a.  l.-«d  Bta.  Comi  C|i. 

>  **  distinct."   'And  in  Turner  et  sL  w.  .  10-*-4lae»  M.  Ukctidns  in  Geaeral,  A. 

Hawkins  et  aL«  1  Bos.  h,  Put.  43^6.  Byre,  '      tp}  Hie  actisos  of  acceuat  and  anau- 

%C.  J.  obsarredy  that  <*  uadoubtedly  ire  it^  tifoagh  sometimes  adopted,  do  abt 
*'  ought  to  endearour  to  preserve  the*   ofiea  occur  in-  practice,  and  thsrsfbre 

<^  distinction  of  sctieas;  and  if  it  ap-  I  hafaaei  obsefred  up4n  them. 
^  pear  upon  the  pleadings,  that  settons 


i^mmmmtmmmmmmmmmmmmmmmi   ■  .iw       ■        ■  ,  i    — n— ^— — — — hm 
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(4)  Yide7tdrtJPhv,L5. 


^^■^M^H^ 


HO  #9  rw  90mmm  mvimt* 


[•88] 


'(•  AMR7ft^PBir. 


idtvdiop  «r#relB^Lafi%  vM««lii|iy«  JBMr«i4  iir  ihe  4eclaf«iw»  as  ^ 
flcri^ttve  of  the  acfendint*s  undtrtsking(/k)«  It  may  be  define^  to  be  « 
mmotk  for  ili^raoeveiy  tf  4i'ii^iip.feMll»  iieD-pei46miMi«»  fi^gmri 
0t  §imfiU  .4Q«nti<l|ct,  <#  in ^oil^  wepteawyHi'aa  nol  «ii4ei(4Ml  «0r  «f 
«Mord(9),  cm^ii||i,i#iiij|  Adir  iktimffUk  thi%  rem»df  bfm  #(heii; 
Ibr  HdVcHon  of  4?»r  jyjii  legel  i>tfitii|ii>iiini»  for  tl>e  reecMwy  of  a  ^d^ 
ityytfw#»e^,  and  #»<him}»ii  end  ino^  frnqpynnty  ^^Qfk  e  4eo(d(r) ;  and  ^ 
.   ^r  .4wti<i  >Bf  ^mf09«uUrti^ugh  for  liit  Xeavfep >ofc  5iamagtte»  can  aulfkt 
"  ^  enp|w<ii<  nggp  a  coAtiMKlMkliMM^    4pi|||N|||l^^wever  i«  not  eei- 
^lew^lei  miWKmiPi  ^m^^m  ^^titiM^f^tpfct^  or  wOeaa  tlir  iur 

«ietingi*hlHe  fwn  Clie«M#»im>a«i^  Wlfc  f|lliint;jyilhw  tiie  pi»ii- 
_»ioii  rf  tfce  j64atllt»  <tf,^We«iMMIiii^  iinjiir  Uw<^  ^  actiuK^  tlie 

«aae<0 ;  It  ft  now  kommf^ef^mifiti^^  0llit\iym  ^m^Qf^PUMm^M  and 

when  the  leriiMrttMr'  is  a<ppi#i»x|hi|gl%>f  Q|t>^rwia«,  ai^aciim  is 

^     * .  for « lent  itf)  IH^  fo^ia  ^PjNIMMP  AiM»U|[  llUaQMU  imhL  mH.ij^rtinn 

I  *89  ]  a  A  .iniMlfl'iiiq^^^^  ^  iMiiy  of  ^Ke^actyui  waMl4  at  thi%,Jim 
be  «naite»M  €ttii6iJi^A||#iili^'tliei|  of  {>raaucal|»tiUtyi  the  ori^  aad 
^uwgceea  of  it  tnay  1|#  c$pmt4  Htm  iMKfKina  aad  vorka  referred  to 
ia  the  iiote(u)^  and  {m#  Utiich  «t  apfpetra*  lh4t  till  Slade'a  eaae(v)i  t 
notiqp  prevailed/ (that ^»  a  jiimp4e  contract  fo^Ma'  certainyAtr  for  any 
'  mpiiey  demioid^  the  ectieil  mnat  be  in  debt ;  Wt  it  waa  holden  in  that 
caae  that  the  plainl&ff  hM  fh  ^faction  -ekher  to  hring  aasttoipsit  of 
d^  ;  KovaYer,  fKpn  At  aaatiner  in  which  the  au%te  3  James  I,  a.  S. 
is  penned)  it  is  pi^Db%)le*tlie"«&tion  of  assumpsil  was ^o#  then  mac^  in 

•   '   use :  but  afterw^|:d$  jt  t»eqame  very  |;pnera1(x),  and  it  Is  ceruinly  dqw 

•• 

(p)  Tie  wor^  '<  i«|h*fooV*  *  ought  'r.6^Maatv.Goed8on,2Bla.Rep  89. 

alwaya  lo  be  ii\fert^  ip  the  decl^ra*  .^    (4  Huddenheli  G«nal  Company  » 

tion,^tboug;h  the  j^romise  be  founded  {luckley,  7  T.  R.  36, 

on  a  le^  liability,  ai^  though  ia  evi-  {^)  Rudder  vt  Price,  1  Hep.  Bla*  5^ 
deiic6  it  WQuld  b^  imi^d^iPac.  Ab. 
AsauiApiit,  F. 

,     '     (q)  Contracts  are  o^^Jkfi»rd,hy ,S^'  3  Woodd.  168,  9.  a.  c— Reeves,  Vol.  3 

dait!/,  or  fay  Parol;  the  terai'aro^  or  &  4-^1  Yin-  Ab.  2rO.'*^Bro>  Ab.  Action 

simple  cootraat  signifies  every  contract  Wie  Csse,  pi*  ^  69^  72 — Fity.  N.^. 

not  under  seal  noV  of  record,  #hether  94.  A.  n.  a.  145  Q.~ Barry  v.  Robinson, 

verbal  or  written,  Bannet^.  a.  Haghesy  1  New  Bep.  295-^Matt  v.  doodssa, 

rx.  R,35M            ^                   *  #  «la.  Rep.  85U.                       ^ 

(r)  Rudder  v.   Price  et  aJ.,  i  ben.  '  »  Qv)  4  Qo.  91  to  95.  44  Eliz. 

Bla.  554^  d.  ^l.  B.  :^.  f*  167.  «  ^  {fo)  Per  Bailer,  J.^\\ralker  ^t  a]^«v. 

(•}  Rac.  Ab.  AssttinpsU.— CSiib.   C.  Wi.tter,  Daugi.  6. 


'  t<)  55S.— Walker  et  al.  v.  Witter,  D^ug. 
e;/— ^i»»de'8  caie,  4  Coke,  91  to  StS. 


fmf^i»^immmmmm 


(5)  Acc.JMEordv.  WoOur,  3/oAn«<  Cot.  60< 
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snore  frequetitlf  adapted  fcr  tHe  rpouwtty  af  mMief  dm  oo  a  nuple       .  i.* 
eontract*  than  the  action  of  dotH.    Frdip  these  casea  it  al80.«ppeara(y)|  AMe«Htr. 
almt  though  before  Slade*a  caibi  ^  muom'fn  tha  •aae  miglit  be.  aup- 
ported)  »a  veil  for  tlie  nonftaiiiiiani  cf  a  eemractt  as  for  tniifraainee  o^  ^ 

xnalfeaaabco  in  the  performaaee  mi  it,  yet  JMa^^  f(^  af  Hia  wak-ii^  /' 

FttelMirbeat(x),  it  aaay  be  cMeci^ditavalie  eemedy  waa  sot  aknMar  W 
our  preeAit  acaia«  ef  ataaasigiMMttfallNN:  raaeillbled  ahe  pleseiit  foroa 

ofadeclarMieii  ineaaefonkieat^^-  '     .,       # 

The  bieacb  of  all ytoroi  iif  iH|afciUiUiatli|  >lii>Hpiiilial  or  wfitiie» 

<M*  expveaa  er  implied,  or  for  %to^pR^eiit  oiymm/r^  ta"  t'feM^*'*  [  ^90  1 
^ptmaace  or  emiaaien  qf  wpelher  act,  ia  reniadiafctn  bf  actios  mi  ae* 
avn^t.    Tbaa  it  lie^iio4|Me«aMH«aay  leBt,t«idiy*nd  Ivi4>l0d  ffecaiv|    ; 
ed  t6  thv  uae  of  tbairpiate|H(  Hi#i<>  jaiyatfaa  thoutsln  liie  ■winay  «»    . 
have  been  teeeif ad: aatrtMiiir  ^\)f^f\M^tfknfimf^  or  goOdst  Jrv>    ^'  ' 
xnef  be  reeeiw^  im^mikk  ipin|gip4llJMN&  ia w>iai»lpi|^g  ■»  dN»aa  ^ 

in  fiivonr  ef  the  pmfimMfttjk)  #li^  «il#sMi  persen  wb«  haeosnrped 
an  office,  andii^eitai  Urn fpowh  ap#i|^iinptg«ed  ffaa  of  «A€e> Iko^gb  "^     a 

mepa  y  itiiibniMNiigiipWte  *tii»ai  be  |iaf>eaied'to  aaaaaipai>(r);  ^ 
wharethjifclg^a  etf  a>.atoBiitaf||a  ^^act  af  .baniaraMipf  aju  lakea  m 
ezeomaiH'M'*  ethaipitte-Aipoaed  of .«iihMf  lllai  ai^DCupreofa^  the  aa*-. 
^gneesy  they  oiaf  wave  theitoftf  and  declarc^te  aaaimp^^  for  noooef  • 

h«f|  and  received,  if  the  grflds  haw  If  ea  ^o^fKff}i  fo  it  ^fUK  to  i;ec^ver 

(y)  Bro.  Ab.  tit,  i^iclign  ■nal^lyi,  ^l  »l^'41LR.4S5.i«.JU>v4li'-i«nvtoiv' 

pi,  7-  69.  rs^Pita.  Nftt.  Brev.  a^^.  ^^isp*  i^  Ul-^^rockibraa.  WinUi^ 

145.  G  — Bac.  Ab^  AHlMtit.  C  1  Caiepb.  134 — Bennei4  iy  Farnell,  1 

is)  Nat.    Brev.  94    A'««M  Waodd  Qnnpb.  lio*-«^igbUj  «.  Clauston,   1  .^   ;», 

^i9.—9iati^ttaoafloa,3BtAtt«p.  850.  Taui^bUi'-  •     » 

<a)  Buddfev  «!  Price  et  4t»  4  Hen.         (c)  Bo;rier  v.  Dodftvorth,  6  T.  B.  Ci^l. 

BlA-  AlO,  1.  *  4  Ann  et^ftf.  e-  StaJkelefAS  Med.  260.*-' 

C#  Umiae  e^DomM,  9  U.  RafaiA  Beaia.  Mbop  ofUietten  i  T.  B.  403. 

ISl&^Hitchin  vr  Ceiapbell,    2    fil^  Lamine'^Borrell,  Ld.  Bayiii.  1316. 

Bep^  827—8.  C.  <3  Will.  304.^Kihg  v,  '     (</)  J«.  U>id.-:Kmg  e.  LeHb,  2  f .  |t.  ^        ^ 

LeUb)  2  T.  B.  144-l^tJiKloi^«  apoperi*  145.— Hf  (chia  v.  Cainpbcll/3  Wib.  304. 

Gaw|>.  419^— Ai4«  N.^.  181/— 1hirbei;v.  IB.  C.  2^  flfc  Bep!  827^«'l  Montague^ 

Norton,  6  T.  B.  G95.^Aslley  v.  Hcy»  '^IPS^  r^Lidbtly  «.  Clouaton,  1  TaaOf.  *  , 

naldt,  2  Stra.  916.-&hviiig  v.  WitfoA'  t«h,ll2L  •     s 


(6)  8o»  an  a^ten  Tor  moff^  bad^tha  faeetf<<  Itea/tifliintt  e  cellector,  for  mo- 
ney uslalrfaliy^manded,  loid  paid  by  the  plainUff  to  obtain  a  clearance  for  hia 
fetael,  which  was  mfused  tfhtil  tie  montfifti  pai<l#  ISi^i^  v.  G^Oion,  9  f^knt, 
Mep.  201*  So,  it  lies  against  a  clerk  of  the  District  Cburt  lo  recover  irioney  ez- 
teled  c0/ore  oJicH  from  the  pUrintilT,  aa  a  tomdUkft  df^the  redelivery  of  phope'ity 

>  which  had  been  liberated  fi;pih  setxurr*  C9Mm  v.  Str^ng^,  ^la/kt'  EeP'  370.  So, 
it  has  been  held  to  lie  against  a  de|)iity  postaiastef ,  to  recoVer  the  excess  of  post- 
age oaa  letltr,  beyond  what  waa  allowed  by  Uw^  JVUUamt  Vf^DodS,  Superior 
Court  ofContmetieui,  cited  2  Daff^Mfp.  Sep,  154-  a.  1.  But  in  the  ease  of  a  vo« 
luntary  payment  of  money  which  the  party  could  not  hav^  bain  coitopeUed  to  pay, 
Ho  action  will  lie  to  recover  it  b&ck.  Maltr*  SchuUM,  4  J^hnt*  '9iep»  240.  ind  a*  a* 
3A  ed.  itid.  1  Etp.  Dig.  119. 

(7)  Vide  JhtmrnuTt  Mn^r.  v.  Carpemfr^  $  ^him  Mef.  183.  * 
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I.  '     non(qrpflidbf  a!iaiikt«^bf  w«7offiwuMeatpi«lb^ 
^^**^^'*  CMMt  h  if  MNii€Uiiieft  niMC  »d9i«iib|6'ta •declare  in  ease  or  trover  in 
itr  i»  tToid  a  eetniff  or  mHoai  mnUk(ty.    In  tone  Gates  alao  wl 
AHMiey  ^a«  been  extorted  bf  4mmm  ef  feada»  k  wmf  be  reoo^red  tn^rk 
hi  MMH^t^/)*     BiH4he  pneprielw  e£  cattle  wrongfully 
;^  '.  "^^     4tmm§fe  femHm$f  who  boa  paid  Miiiiwj  ier  Umi  imrpoeeof  bating 
"X, *91  ]' •nad^racipd  to bim, caMMoaifMr baalMbai mooof  in cbie wtik, 
,v    cailit  SH&  Pio<»  of  proefeetog  woiridJI«mB  great  difliosiiki  oa 

diiwitot,  by  aotlil^pitiigt  Ma  of  <iie  W  flia  to  defend;  and  the  low 
^      :^  pwttded  <ti»fti^c  lifcicdiia  fiw^iyinf  the  legality  of<i  diatroaa,/fiM. 
Veplevin^  treapaaayor  KO«ei(jr).    So  tbia.fplion  lies  to  recover 
^  *         .  oi^  aaal^^Mir  duesm  an  acconnMiaiad|f>  m  9m  aenrieea  and 

^oifdiibnMai  40iiGriptione».o%ler  4tetMde»  H^  or-hire  of  goodn  or  o( 
^  \    Aaa^  oV  otherip|aannl«M(bd  prpgbiipi  mit  nppn  bHla  of  ezchnnge* 
/     wHfthaff  i»aigi  ullriand,  i  fcumiiwIHi  >Hilani,.pii>iiiiiiry  notga,  poii^ 
lioa  of  iMuMboe  on  ahip^>^tNi)M^ gt  oteiMiCao,  when  not  tn- 
,  1  •  der  eeai  '•  T  ♦*••••«••"  . 

JMiea  nUa  4iA^rial»  open  wi|perp(l^  ftlgitiiiii»ipB|l),i|^  awnadh^ 
wbeee  the  «bn%aien  was  not  byi#!ai|^»iian^*n>  racorer'in^pf  dwe 
.  en  kpo  lmn{M)  fpreiCn4«i^«pec<4v))n  wlfcrrlegaiiea  chaiisdJ^  on 

'  ie)  Sinldi  et  al.  v.  ^0d|;^n»'  4  T.  t.         (A}  PM'.  2  Tbiail. 
Sll^nut  MO  HuNter  »  Wpiep  and  "     ^•>  Peal.  2  Yol.  Ui- 
*    athenn  10  Zht,  378.«TVMni«n  and '.      ^^Jtffb*.  3  Vol.  U6.    ^ 
others  «.  Prere  aad  othert»  l^- Baal's        4ii)^at.  3  Vol.  119.      . 
Bep.  418.  (m)  feltan  ihi||\i  Conipn|y  «>  D«vu^ 

(/)  AMey4r.1Uynoldfl,38tni.fiS  Bot.  Ic  Pol.  98. 
Irring:  «l  WilMa  et«al.»,  4  T.  a  4d5.^        (a)  WiOker  et  aL  tN  Wittef^  MkM^  - 

^  Bull,  If.  p.  133.  l^Maauo*  %-  MtMaaene  at  ax.,  4  T. 

(j*)  Lindofi  V.  Hoopef,  0awp#414 —  R.  493— -ffeary  v.  i^fy.  3  Baat,  2XL^ 

Shipwfck  «.  nfenchard,  6T.  Sep.  *«^  ttaU  t-  OdUr,  11  Baitb  134.  # 
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(8)  Vide  Bifhm ▼.  IT^  1  Vm  33&.  AT. C  iUWb.  136*  Unrng  yJFiddk  13  JIfrd. 

(9)  Vide  Ihicker  v.  HmMUt  3  JMoft.  Jie|b.  i^.  Gregnleqf^.  feWtg^  Mu9.  M^ 
568.  But  after  acceptance  of  the  principal,  an  action  will  nat  He  iW  the  intereat 
TilhttoH  ▼.  Prettm,  3./(^«.  Ji^.  339;,    JbAab**!  tf  J^roiNiaii,  5  JoAiu-  A^  368. 

(10)  But  HQt  on  a  runa'uig  accoipt.    S^t$  w^J^Atm^h  2  Can^  338. 

(11)  Vide  Euhbell  v.  Coudtq/y  5  Johnt-  3lep.  133.  and  n.  a-  t&iilitt 

« (13)  Vide  ^etcker  v.  Aeff^pir.  V  AAm .  J^^  99v  whiph  was  an  action  of  aiauanp- 
ait  against  a  devisee  of  land  cliarged  with  a  ^{^cy ;  the  devisee  having  entetnd 
onAe  knd.  pd  the  ezecotiya^ssedled  to  the  l^^a^*  it  wafr  held  that  he  waa 
Kable  on  h^a  expness  poomise  io  pav  the  legatee :  the  court  avoid  giving  an  opi- 
nion^.whetber  be  would  havelbeca  liable  o»  an  implUd  promisQ.  There  are  cir- 
GBBstances  however  which  may  amoilnt  to  an  ^xptois  promise ;  as  where  an  an- 
nuity »  charged  by  the  will  of  the  devisor  upon  the  land  devisedi  if  th^  devisee 
has  entered  and  actu||^y^aid  part  tflStkh  annuityy  the  legatee  may  mamtajn  as- 
tumpsit  for  the  reaidue.  Vau  Orden  v.  Van  Ordet^  10  Johm,  Rep,  3p.  See  Beck^ 
v^  StrWi^  5  TermRtp,  690«^  Cootra,  anjl  the  obseWationa  of  the  court  upon  that 
case  in  10  JsAof  •  Ji<:^  31.  .      i 


iaDd(9>  iboQili  diri>t  M  niy«  umil  fai  ihe  l«»i  tbree  losUnoM;  or  for  %tfjmmm9* 

•pecific  kgacf  after  th«  cxeouior  hi*  atMnM^^  but  not  otli«r«riM(/^), 

nor  for  a  pecwiarf  legacy  payable  out  of.  thp  geoeraJ  ataeta^  of  the 

testatop(^).  '  It  tnay  also  be  aupported  for  money  due  for  tithea*  wbere 

tbere  baa  been  an  agreement  for  a  eonapoabion(r);  but  wleea^tbeiB 

have  been  sucb  a  *coinposltioa  the  only  remeily  ia  in  a  court  of  eguky  C  *^  7 

or  in  the  ficdcaiaatteal  counoi  or  in  debt  npoatbe  atatote  2  and  9  £dw. 

6.  c.  13*  to  recover  4he  treble  value  of  the  tithe  omkled  to  be  aet  oiitt 

and  which  act  extend*  only  t»  lurfladial  tithe(r)^   •  Aiaumpait  altoliea  for 

the  amount  of  tolls  and  port  dutie8(#)t  contributiona  to  party  walia(Oi  ^^ 

canal  €alis(u),  or  on  pron^ises  to  pay  money  in  consideration  of  forbear- 

eace  to  sue  the  defeodMt  or  a  third  person(f[»),  or  in  eonaideratioo  of 

jiervicea  or  worka  donOf  oi|.gooda  aoid  to  the  defendant^-or  a  third  per- 

eon  at  the  defendant's  requeftt(«)l  ^nd  .upon»  con  tracts  to  guarantee(y)» 

indemnify(z),  emp|o)^e},  or  tie  aeiiie  and  perform  worba(^}»«ind  agamat 

attomiesaod  aolieitora(c}»  whaa6Bg9ira(^iettrgeons(e),  innkeepera(/)9 

oarriera  and  other  taaileea(f  )»  for  nefiLs<;t^r  ot^er  breach  of  duty.    As- 

sumpait  la  alao  the  prefe^  rnmedy  for  a  breach  of  a  promise  to  mac- 


C»)  Ewer  «.  Jones,  J3  Sftlk.415.r-^.C* 
6  Mod.  27— S.  C.  Ld.  Raym.  937. 

(P)  ^^  d.  Lord  Say  &  Sele  v.  Guy;  3 
East,  l^a— S.  C.  4  Esp.  Rep.  154 — 
Rawkes  et  ux,  v-  Saunders,  Cowp.  289. 

(9}  Id.  ibid.  Decks  el  uz.  v.  Siriitt,  5- 
T.  R.  492.->Farish  ^  VtTilson,  Feake 
73.«-Baueniian  et  al-  %,  RadeQtu%  7  T. 
R.  S67.^Ho9e  et  ux.  t>.  Bowler  ct  si.,  1 
Hen.  Bla.  108. 

(r)  Pogt.  2  Tol.  53.-^0ac.  Ab.  tit. 
Tiihe,  Y.— D.  d-^Bul.  N.  V.  188  to  191. 

fr)  Post  2  Vol.  assumpsit  Bui.  N. 
P.  tB8 

(9)  Post.  2  Vol.  47. 

(0  14  G.  3  c.  78— Peck  v.  Wood,  5 
T.  Rep.  130-^Beardinore  v.  Fox,  8  T. 
Rep.  214— Lang^ster  «.  Birkhead*  1 
Bos.  and  Pul.  303. 

(tt)  Huddersfield  Csnsl  Company  9, 
Buckley,  7  T.  Rep.  36. 

(»)  Post.  2  y  1,1. 12t 


(x)I^t2VoM3J|. 
.  (y)  1  Saund.  211-  a.-^Wain  et  sL  a* 
'WarUers,  5  East,  10. 

(x)  Post.  2  Vol.  I27.^Goddard  ei> 
▼anderheydel),  3  WiU.  262 — ^Taylor  ». 
^MnP*^**  3  ^'^^i  169— •Tousssint  et  sL 
«.  Mtftinant,  2  T.  R.  109.— Besrd  et 
ax.  V.  Wttbb  et  al.,  2  Boa.  U,  Pul.  98<««- 
CoweU  V.  Edwards,  2  Bos.  &  Pul.  268. 

(a)  Post.  2  Vol.  13V— Hulle  w* 
HeightmSn,  2  East,  145. -^S.  C  4  Esp. 
Rfp.  TT^Martyn  ^^  Hind,  Qowp.  437v 

(b)  Post.  2  Vol.  132.^Blsee  et  al.  e. 
Gatward,  5  T.  R.  143. 

(0  Post.  2  Vol.  134»  5. 

(iQ  Baker  «.  Liscoe,  7  T.  R.  17t<— 
Post.  2  Vol  150. 

{/)  1  Sannd.  '312.  e.  9.— Slater  ,^. 
Baker  et  al.,  2  Wits.  35». 

(/)  Calye's  esse,  8  GO.  32.— Bennet 
e.  Mellor,  5  T.  R.  273. 

(^  Post.  %  Vol.  142. 
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(13)  Asauoipalt  lice  a^iael  an  eaeetitor  fbr  a  ptenntsry  .legafey  en  bis  eapnesa 
|>romise  in  consideration  of  assets.  Mkirn  U  we-  ▼.  BU  snd  Bivwkeg  €#  imp.  e. 
Aiufidert,  Cwwp.  284-  289  Beecher  v.  BMcher,  7  J^hm.  SUp.  103, 104.  Opimon  of 
Kent,  Ch.  J.  Clark  amd.9tKe^  ▼  Jknimgf  SBinneif^SS.  Van  Qrthn  ▼.  Toe  Or- 
d»n  10  JoMm.  Rep.  31. 

(14}  But  in  the  Stajtea  of  New  York  and  PennsyWania,  setiena  at  hm  afainat 
executors  for  Ufscias,  are  ^iven  by  statute.    Lam  A*.  Y.  tem»  36*  c.  75*  s- 1(0*  I 
^1^314.    I)ewiUami^er*Seh$9nmaktr0ndttkt^r^S$kt9*Mi^fm.    mUl^, 
I,  3  Jb'fifMy,  559^ 


V. 
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Of  ruM  wonu  or  Acvioir. 


Tkuxnaa'9,ry(h);  and  against  a  veodor  lor  not  dei||r«riDg  gnoda  boiif(lit(i)^  ar 
againat  the  vender  for  not  aoclBptiog  gooda  mM(Jt)j  or  for  not  delhrer- 
iog  a  bill  of  exchange  in  pafinoot  for  the  aanne(/) ;  upon  ui  e«|»eai 
{[  93*  j  warrantf  of  the  'goodneaa  or  qnalhf  of  «if  peraonal  chattel,  either  ea 
tlhe  aale  or  exchange  thereol(m),  or  npon  an  expreaa  or  inipiled  wv- 
rantjr  aa  to  tho  propeitf  themn(n);  and  by  and  agiunat  rendDrs  and 
purcbaaera  for  not  completing  a  contraat  of  tale(o).    So  where  then 
liaa  been  an  evpreaa  agreement  nor  under  aeal  between  landiord  and 
tenant,  Of  where'the'  law  iwpliea  a  coiitract  on  the  part  of  the  hitter  le 
'  manage  the  form  in  a  fanaband-like  mannery  thia  action  maf  be  euataia- 
•d  for  the  breach  of  anch  contraet(/k) ;  thooghi  where  the  tenant  hai 
l>een  gniHy  of  Tolnmarf  waate»  it  is  uanal  to  declare  in  caae,  imleai 
ther^  be  aho  a  monef  demand,  which  might  be  inchided  In  a  deciam- 
tkm  in  aBSttmpait(e).    And  hj  the  expreaa  ptonaion  of  1 1  Geo.  8,  c. 
19.  a.  15.  the  executor  of  a  tenant  for  life  maf,  in  this  acdon^  recorer  a 
proportion  of  rent  up  to  the  day  of  hiateatntor*a  dea^. 

The  action  of  assuntpsit,  is  in  general  the  only  remedy  againse  on 
executor  or  admaniatralor,  for  ihe  breaelf  of  a  contract  not  under  aeal(r), 
and  for  the  recovery  of ^  money  payable  by.lnaialmenta,^  wbeie  the 
whole  debt  is  notdoe(«) ;  for  (unleaa  In  the  court  of  exchequer,  in 
which  wager  of  law  la  not  allowcijdXO  debt  ia  not  in  general  sustainable 
against  an  executor,  nor  can  that  action  be  supported,  unless  the  whole 
debt  be  due(tt);  also  where  the  simple  contract  was  for  the  paymmit  of 
the  debt  of  a  third  peraon,.or  coHaieral,  aa  debt  is  *not  sustainable,  as- 
aumpait  ia  the  only  form  of  action(w) ;  aa  at  the  auit  of  the  payee  or  in- 
dorsee of  a  bill  of  exchange  againat  the  acceptor,  or  of  t))e  indorsee  of 


When  the 
pecnliar  re 
medy. 


C  *^^  3 


(A)Post.2yo1.l39.    ^ 

(0  Post.  2  Vol.  13a 

(k)  Post.  2  Vol.  136. 

(/)  Post.  2  Vol.  124.— Price  et  si.  v. 
Masson»  4  East,  14y.«*-Oiitton  v*  Solo- 
monson*  3  Bos.  and  PuLj^. 

(f»)  Pott.  2  Vol.  139  to  142. 
.  **(!»)  Po8t.S  Vol.  139.— 2  Bh.  C.  451. 
-^3  id.  lec-^Pomis  «.  Lecais«Hr»  Cre. 
4ac  4/4.-1  Rol.  Abf.  90- 

(•)  Post.  2  Vol.  166.  • 

(j>)  Post.  2  Vol.  176r— PowHy  «. 
Walker,  5  T.  R.  373 — ^Legfa  «.  Hewitt, 
4  East,  154.— Roe  d.  Jordan  v.  Ward, 
1  Hen.  Bla.  99. 

(9)  Id.  ibid.— Govett  v.  Rsdaidge,  3 
East,  70. 


(r)  Barry  v.  Robinson,  1  New  Rep. 
293.— Pincbon'a  esse,  9  Go.  86.  b. 

(•}  Ru^r  u  Price,  1  Hen.  BU.  S47. 
Beckwtth  «.  Nott»  Cro.  Jae.  J04— 2 
Saund.  303*  n.  6 — Cooke  v.  Whor^ 
wood,  2'8aiind.  337.^Petcrs  «.  Opie,  2 
Saund.  350— Tate  o.  Lewen,  374.— 
Fitzg.  302.— Com.  Di|;.  Action  P.— 
Walker's  case,  3  Co.  22-  a. 

(0  3  Bfau  Com.  347/— Pinehoa'^  caae, 
9co.  88. a. 

(«)  Riidder  v.  Price  et  al.,  1  Uea. 
Bla.  552. 

(w)  An^.  Hatd.  4B6.^-iCaaii.  1%. 
Debt,  B.— Burslow  v.  Baiiy,  2  lid. 
Ri^.  1040.^-41  Baend.  #2-  b. 


(15)  Vide  Tneher  ▼.  jRandaU^  2  Mat§/  H^p*  283.  Assempsit  lies  on  a  promis- 
sory note  by  which  the  interest  ii  payable  annually  although  the  principal  is  not 
yet  payable.  OrtaUeqfin  JMo^St*  3  Mim*  Bep.  568. 204.  C9§ley  r .  i^ote,  3  Mm 
B^  221. 
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m  prOmitMiy  note  ftguost  the  wankmf^x) ;  and  on  in  award  tQ,performi«  AiniHMn 
any  act^  except  (o  pay  money,  aMumpait  ia  tlie  only  remedy,  nnlesa  the 
aubmUsion  were  1^.  bond(y) ;  and  formerly  it  waa  thought  that  ia  an 
action  of  debt  on  simple  contnctf  the  precise  sum  stated  to  be  due  in 
the  declaration,  must  be  recoveredy  or  that  the  plaintiff  would  be  non- 
aofted(z)  ;  aind  therefore  at  that  time  it  was  usual,  when  the  amount  of 
•the  debt  was  uncertain,  to  declare  in  aaaumpait;  but  aa  this  notion  no. 
longei^prevails,  and  the  plaintiff  will  recover,  if  he  prove  any  sum  to 
be  due  to  himi  though  less  than  that  atated  in  the  declaration,  it  ia 
BO  longer  material  in  tbia  respect,  whether  the  plaintiff  declare  in  aa- 
sumpsit  or  debt(a). 

When  a  party. has  a  9ecurUy  ^  a  h^her  nature^  he  mnst  found  hiaWheaitdiMa 
action  thereon^  and ^  the  htw  haa  prescribed  different  forms  of  action"^      ' 
on  c^erent  securities,  assumpsit  cannot  in  general  be  supported,  #hen 
there  has  been  an  ezpreaa  contract  imder  seaH^  or  of  record,  but  the 
party  must  proceed  in  debt  cmt  coreqpoit  where  the  contract  ia  under 
aeai,^'  or  in  debt  or  se^e  JaciM  if  it  be  of  record,  even  though  the 
debtor,  after  such  contract  were  made,  ezpceaaly  promiaed^  to  perform 
it(6).    But  if  the  *deed  be  only  executed  by  the  pbiintiff  «nd  not  by  I  ?95  1 
the  defondant,  the  action^  muat  be  assttmpait(c);  and  if  there  be  an 


(or)  Bishop  v.  Toung,  3 -Bos.  and 
Pul.  78-— Webb  v.  Geddes,  1  Taunton, 
540.  and  Chitty  on  Bills,  3d  edit.  341. 

(y)  S  Satind.  63.  b.  n.  5. 

(y)  3  BU.  Com.  155. 

(a)  M'QuiUin  e.  Cos,  1  Hen.  Bla. 
349^Rudder  «.  Prioe  et  al.,  1  Hen. 
BU.  550^yfalker  et  al.  «•  Witter, 
Dougl.  6.— 6raat «.  Astk«  Doug.  733. 

(6)  1  Bolt  Ab.  11.  517.— Beanera  v. 
Guyldley,  Cro.  Jac  506^-Oartnal  t. 
Morgan,  Cro.  Jac.  598^— Anon..  Cowp. 
139.«-Bulstrode  «.  Gilbum,  3  Stra« 
lO^^Bal.  N.  P.  13&— Tottssaint  et 
si*  «•  Martinant,  3  T.  B.  105.— Grsea 


.  9.  Harrington,  Hutton,  34.— >1  Yin.  Ab. 
278,  pi.  20.— Atty  et  al.  e.  Parish  et  al., 
1  New  Rep.  108.— -Walker  &  otliers  v. 
Witter,  Dougl.  5,  6.  See  the  rule  and 
esceptioos,  Randall  v.  Lynch,  13  East, 
182,3.— Hunter vrPrinaep 8i others,  10  • 
East,  378.*-Hail  v.  Mbcr,  1 1  Bast^  13& 
where  there  is  a  subieqaeni  contract 
net  under  seal,  aaaumpait  will  tome. 
Vautk  lie,  see  White  &  others  «.  Pirkin 
sad  others,  13  Baat,  578.— Randall  « 
Lynch,  13  East,  18%  3. 

(0  Sutherland  v.  Lishaan,  3  Bsp. 
Bep.  43.       ' 


(18)  Vide  Twmg  y .  Pr««ian,  4  OymicA,  339.  in  some'  cases  where  a  party  has 
csTcaaated  to  do  sn  act,  and  fidled  in  the  peHbrmance,  the  oorenantee  has  been 
^ved  tofeoover  back  the  consideration  paid,  ia  assumpsit.  Wemter  y.  Bewt" 
byi  1  CMM^t  Rep-  4,7-  IfViridU  y.  Mflchor,  1  DalL  438^  ITowe*  y.  Barkm-,  S 
^•knt.  Sep.  509* 

(17)  Vide  mchardi  y.  .Itttam,  10  JMut .  Xep.  343. 347* 

(18)  But  it  has  been  held  that  where  there  is  a  coyenant  to  psy  9oney,  and 
P^n  hit  been  paid,  assumpsit  will  lie  on  a  promise  to  pay  the  balance.  Jkutfortk 
▼•  SiUharU  Tump.  Cs.  13  Mm*  Jtep*  337.        « 

(19)  Where  land  ia  oonyeyed  by  deed  poll,  and  the  grantee  enters  under  the 
^^»  certain  duties  being  resenredtobe  peHbrmed,  as  no  action  lies  against 
^  grantee  on  the  deed,  the  grantor  asay  mainUin  assumpsit  (or  the  non-per- 
^^^B^noe  of  ths  ditties  reserved^  QoodmrnUmuiheryr^GabmU  oMther^OMait. 
^  510. 
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I  j|ifratftiT.aKrecni«Dt  I17  deed  to  let  a  houae  bf  words  not  smountifig  to  an  actual 
demise,  the  party  may  maititain  assampsit  for  use  and  occupation(€^  ; 
and  where  on  the  separation  of  a  husband  and  wifot  be  covenanted   hj 
deed  with  a  trustee  to  pay  an  allowance  for  her  separate  maintenance, 
but  made  default,  and  the  trustee  provided  the  wife  with  necessaries^ 
It  was  decided  that  he  mi^ht  support  assumpsit  on  the  common  law^ 
obligatioo(e) ;  and  if  the  contract  under  seal  be  iuTaiid,  and  tliere  be 
any  evidence  upon  which  an  implied  contract  can  be  raised,  asiiimpait 
may  in  some  cases  b^  supported(/) ;  as  where  an  annuity  deed  has 
been  set  aside,  for  some  defect**  in  the  memorial,  fcc  (g) ;  and  where 
a  feme  covert,  without  authority  from  her  husband,  contracted  with  a 
servant  by  deed,  the  service  having  been  performed,  it  was  decidcd» 
that  the  servant  might  maintain  assumpsit  against  the  husband(A) ;  and 
where  in  respect  of  a  nevf  conMderati<mj  there  has  been  a  new  contr^cty 
to  (my  a  debt,  or  perform  a  contract  under  seal,  assumpsit  may  be 
supported(0 ;  as  on  a  promise  to  an  assignee  of  a  bond,  te  pay  him  in 
.   consideration '  of  forbearance(ib);  or  on  a  promise  by  an  heir,  lutfiog 
assets  by  descent,  to  pay  the  debt  of  his  ancestor  for  the  same  conside* 
{^  *96  J  ratlori(^ ;  or  by  *the  debtor  himself,  in.  respect  of  any  new  considera* 
tion(/);*^  and  though  it  has  been  decided  that  assumpsit  cannot  be  sup- 
ported against  a  party,  on  his  undertalLing  to  pay  the  debt  and  coats 
recovered  against  himself,  in  consideraiion  thM  the  plaintiff  would  stay 
execution(m},  it  is  clear  thaf  such  action  might  be  supported  on  a  simi- 
lar undertaking  made  by  a  third  person(n) :  so  l^tween  partnersp  who 


(d)  Blii<rtt  V  Rogers*  4  £sp.  Rep. 
J9.  when  not,  Kirtland  v.  Pounseit,  3 
Tauaton»  145.    ' 

(e)  Nurse  v*  Craig»  2  Mav  Rep.  148. 
(/)  Brown  v.  Bens«n»   3  £ast»  343: 

White  «.  Cuyler,  6  T.  R.  If6-*-Scttr» 
lield  V.  Gowland, «  Bast,  841* 

(g)  Id.  ibid,  tee  eseeptions  iiv  Ker- 
rison  v-  Cole  et  al.,  8  Bast,  231. 

(A)  White  V.  Cuyler«  6  T.  R.  176, 

(i)  White  and  others  v*  (arlfin  and 
Others,  12  East.  578.  « 

{k)  1  Saiind.  310-  n-  l.«-Reynolds  «. 
Prosser,  Hardr.  yj.<— Jpilnson  n.  CoU 
linga,  1  East,  104.-^Russel  v.  iiaddock, 
IrLev.  188^1nnea  «.  Sir  T.  Wallace 


Danlop,  8  T.  R-  595« 

(0  1  teon.  S93.--2  Sawid.  IST.  b.^ 
Hunt  «.  Swain,  Sir  T-  Ray*.  12^— 
Barber  v*  Fox,  1  Yentr.  1S9.— Com. 
Dig.  Aotten  Atsirnipsit,  B.  1. 

(0  Brett  V.  Read,  Cni.  Car.  343.— 
Sturlyn  v.  Albany,  Cro.  Blii«  67.— > 
Palner  v,  SUvely,.  12  Mod.  51^—1 
Vin.  Ab.  273.— 1  Roi.  Ab.  8.  pi.  8— 
Bae.  Ab.  Assumpsit,  A. 

(m)  Anon.,  Cowp-  138,  9.'-8ed  qa. 
Tanner  v.  Ua^ue,  7  T.  R.  421. 

(n)  Anon*,  Cowp.  129.-«^Reynolds  «. 
Prosser,  Hardr.  71.— Ruaael  v.  U^d* 
dock,  1  Lev.  188. 


rf^ 


(30)  \'i&t  Sk9re  V.  ITcM,  1  Term  Rep.  7S2>  Bea^ekamp  v.  MwreH^  Peaki^B 
Com.  109-     Rieharde  v.  Merrett,  3  Btp.  Rep-  103. 

(21)  Where  a  tenant  baa  held^  lease  with  the  osoal  covenants,  and  the  leaae 
expires,  and  the  tenant  atiU  continaea  to  bold  the  land  with  the  consent  and  per^ 
flnission  of  the  landlord,  he  shall  hold  subject  to  all  the  covenanta  contained  hi 
the  expired  lease,  for  the  breach  of  any  of  which  he  may  be  aaed  in  assumpsit; 
Ibr  the  Uv  raises  the  implied  assumpsit  of  hit  contioiMtiff  to  hold  on  the  noie 
terms  aa  be  did  by  the  leaae.    liB^D^.y* 
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hftiw  by  deed  covenanted  to  aceount  with  each  other,  and  to  pay  overtAiiaa«wi'- 
vhat  shall  appear  to  be  due,  if  they  sute  an  account)  and  one  expressly 
promise  to  pay  the  balance^  aaaiimpsit  may  be  supported,**  not  with- 
standing  the  deed(o) ;  and  where  a  contract  under  seal  has  afterwards 
been  varied  in  the  terms  of  it  by  a  simple  contracti  such  substituted 
agreemeftt  must  be  the  subject  of  an  action  of  assumpsit,  and  not  of  an  , 
action  of  covenant(/b),  and  when  freight  is  recoTCrable  f^n^  rata  UineriMi 
assumpsit,  is  the  proper  remedy  and  not'  covenant  on  the  charter-party* 

It  is  also  a  rule,  that  when  a  bond  or  other  security,  under  seal  or  of 

ttcord,  has  been  accepted  in  9aH^faction  ofa  simple*  contract,  the  latter 

is  merged  in  such  higher  security,  and  assumpsit  is  not  sustainable^^), 

miless  snch  new  security  be  void  on'account  of  U8ury(t'),  or  under  the 

annuity  act,  8cc.  in  which  cases  the  party  tbay  proceed  on  the  original 

simple  contract*'  if  *valid(#).    So  if  an  infant  pfive  a  bond  m  a  penalty  [  *97  \ 

for  necessaries,  the  bond  being  voidable,**  the  creditor  may  proceed  in 

assumpsit(r);  and  if  after  a  secret  aet  of  bankruptcy,  the  bankrupt  give 

a  bond  in  satis&ction  of  a  simple  contract  debt,  it  will  not  so  far  extin* 

guish  the  simple  contract  as  to  preclude  the  creditor  from  petitioning 

thereon  for  a  commlssion(tt}.     And  the  acceptance  by  a  landlord  of  a 

bond  for  rent,  is  ix>  extinguishment,  because  the  rent,  issuing  out  of 

the  realty,  ia.  a  debt  of  a  higher  nature ;  though  a  j>)dgmentin>tain«d  * 

on  the  bond  would  extinf(ttbh  the  demand  for  rent(w).    The  taking  a 

toUateral  security  of  an  higher  nature,  whether  firom  the  principal  or  a 

surety,  does  not  preclude  the  creditor  from  suing  the  original  debtor  in 

assumpsit  on  the  first  contract(x) ;  though  judgment  nsay  have  been 

obtained  upon  such  collateral  aecurity^y),*' 

It  was  also  a  branch  of  this  rule  that  assumpsit  could  tika  be  support- 
ed for  rent.  Ice.  issuing  out  of  real  property,  though  not  reserved  by 
deed,  unless  an  express  promise  to  pay  could  be.  proved  f^  the  de« 


(•)  Foster  v.  AUanson.  2  T.  B.  4^. 
Smith  9.  Barrow,  S  T.  B'  47a 

{p)  Heard  ^  Wadbam,  1  East,  63a 
Uttler  v^  Holland*  3  T.  R.  593. 

(f )  Acton  V.  Symon*  Cro«  Car*  415- 
Pse.  Ab.  Debt,  G. 

(«*)  1  Saund.  295,  a-— Pollard  v. 
Scholey,  Cro*  Blia.  SO— ^urfield  v. 
GowUnd,  6  Bast,  341. 

(•)  1  Baand-  395.  a^^^P^lard  «.  8cbe* 
lay,  do.  EUs.  30.«-86U»field  ••  Qow. 


land,  6  Bast,  341; 

(0  Bal.  N.  p.  383.--CO.  lit*  173.^ 
Ayliff  V.  Arehdale,  Cro.  Blis.  930. 

(v)  Bill.  N.  p.  183 — Ambroac  v. 
Clendon,  Stra.  1043. 

(w)  BuL  N.  P.  113— Blake's  Case,  6 
Co.  44. 

(x)  Hoopers  Caae»  3  Leon.  llO-— 
Whltev.  Cuyler,  6T-  Rep.  176,  7. 

(y)  Drake  v.  Mitchell  et  al**  3  Bast, 
351. 


'  (32)  Vide  CaieyfS  lMmrme§  T.  J^ntA,  9  Coinc^t  B^p.  396.  Ante,  S6.  &  n.  56. 

(33)  As  to  prenise  by  the  debtor  sifter  osurtoos  seeurities  hare  bean  destrdy* 
•(I«  to  repay  priaeipal  sod  iateresC,  Tide  .Bonsff  <#  aiAM^t  t.  ibdiry  6^  enafAtr,  3 
9biiiii;184. 

(M)  Tide  1  Om^.  S6S.  a. 

(tS)  Tide  MrHt  v.  wfyfaM,  3  Ctmii^990. 

(96)  Tide  AaMf.  attwart^^Mm-  iUp. 4». 
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I.  AiKnvscr.niaiid,  in  (he  tecb&ical  phrase,  tavouring^  qfiAe  reaiiyf  and  benig 

▼erable  by  higher  remediea  as  by  debt  or  dt8treaa(z).  The  statute  1 1 
Geo.  9(1.  c.  19.  was  passed  to  remedy  the  common  law  in  this  renpect; 
Ji  *9S  3  voce  which,  rent  doe  *on  a  parol  demise  may  be  recovered  by  actmi 
of  assnmpsit  or  debt(a) ;  and  indeed}  this  notion  seems  no  hager  to 
ptevail  in  any  case(^).^  * 

Though  a  %tatutt  may  in  some  respects  be  considered  aa  a  special- 
ty(r),  yet  assumpsit  aHay  be  supported  ibr  money,  fcc.  accming  dae 
onder  the  provisions  thereof  unless  another  remedy  be  expressly 
giTen(cO»''  and  an  order  of  an  inferior  oourt  of  justice  may  be  the  sub- 
ject of  tl^s  actionf  if  there  be  an  express  agreement  to  observe  the 
same(r).  This  action  is  also 'Sustainable  upon  \\i»  judgment  of  a  foreign 
court,*'  which  is  not  considered  aa  a  debt  of  record  in  this  country(/}, 
unless  in  the  case  orao  Irish  jodgmem  since*^  the  union(f  ).  We  hare 


(x)  1  Rot  Ab.  7.— Dartnal  «•  Mor- 
gan, Cto.  Jac*  598. — Acton  «.  Symon, 
Cro.  Car.  414.*-Reade  v*  Johnson,  Cro. 
Eliz-  342.-^obB8on  v.  May,  3  Lev. 
150.— ShutUeworth  v-  Gamett,  361 — 3 
Woodd€a^l5%  3**Freeni.  234.— Grant 
V.  Astle,  Dougl*  729.— Co.  jLit-  47-  b.— 
t3-  a^  n.  4. 

(a)  Bull  9.  Silby,  8  T.  R.  3p7~Wil- 
kina  v.  Wtngate,  6  T.  R.  43. — King  v. 
Fraaer,  6  Eaat»  348.  when  not,  aee  Kirt- 
land  tr.  Pounsett,  3  Taunton,  145. 

(5)  Blayor  of  Zfotlingham  v,  Lam- 
bert, Willes,  111,  lia 


(c)  Jones  «k  Pope,  1  Saund.  37,  8l 

id)  Bol.  M.  P.  139.— Rann  »  Grveo^ 
Oowp.  474.-^Dougl.  10.  n.  3.->Tbe  King 
«.Toma,  JDoug.  403 — Brown  etal «.  Bnl- 
len,  407.— Peck  «.  Wood,  5  T.  R.  130* 
Com.  Dig.  tit.  Action  upon  Statute. 

(0  Smith  V.  Whalley  et  al.,  3  Bos* 
and  Pul.  484* 

(/)  Walker  k  others  «.  Witter,  1 
IkMigL  4.— HaU  9.  Odber,  llJSaat,  194. 
wben-not,  Buchanan  «.  Rocker,  1  Camp. 
63.~^adler  v.  Robins,  1  Camp*  353* 

ig)  Collins  V.  Ld.  Matthew,  5  Bast, 
474. 


i^ 
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(27)  Vide  Eppe^t  Ex*r9.r*  Coh^  ffffe.  4  Mm.  C#  JMun.  161.  iEi^etT.«9cre,  X^. 
C9urt  •/  C^nf.  19.  Smith  r^  Sheriff  Charlettonf  1  Jloy,  444.  See  also  CuwmdHg9 
v.  JV>y»«,  10  Mu$'  Rep.  433,  where,  after  rererail  of  a  judgment  in  faTOur  of  the 
demandant,  who  had  entered  into  poascaaion,  it  was  held  that  the  tenant  might 
maintain  asaumpait  for  the  mesne  proHta. 

(38)  Assumpiit  will  not  lie  to  recover  back  money  won  at  play.  MiSon  ▼.  Bjfde^ 
1  Vet,  330.  S.  C.  1  Aik,  138. 

(29)  Vide  PhUHp^e  £g.  343, 343.  Buttrick  &  mfi  ▼.  JiUen,  8  Man.  H^  373. 
JSiteeU  ▼.  Bridgee,  9  Man.  Hep.  464.  Bubbell  ▼.  CaMftMy,  5  Jtkne.  Rep.  133. 

(30)  As  to  the  effect  of  a  judgnSent  obtained  in  one  of  the  United  States,  when 
made  the  aubject  of  an  action  in^'another,  (respecting  which  the  courts  in  this 
country  have  varied  essentially  from  one  another,  some,  as  the  Supreme  Court  of 
New  York,  regarding  it  merely  aa  a  foreign  Judgment,  and  others  allowing  ii 
greater  weight,)  see  .^roMfron^  v.  CoraonV  £ff'rs.,  3  Hefi.  303*  BmiUny.&ighi^ 
1  Maee.  Rep^  401.  BUeM  v.  Bngge^  9  Ma»e>  Rep^  463.  mtchceek  €#  Fitch  v. 
Mcketh  I  Cain^e R^. 4iS0-  Ttufhr v.  Brpkn,  B  Jehim. Rep, ITS.  BukbeUr.  On^" 
cfr-ey,  5  Jehu.  Rep.  133.  PhiUipee  En.  Jhml  £A  354.  n.  Pmiln^  €#  Wife  v.  WiU 
em  ^  Smithy  13  Johne.  Rep-  193.  But  in  MUle  v.  Dwyce,  in  the  SupremeCoort 
of  the  U.  S.  7  Craneh,  481-,  it  wu  held  that  nil  deb^t  was  not  A  good  plea  to  an 
action  of  debt  founded  on  the  judgment  of  another  states  because  such  jndgment 
wu  conclusive  between  the  parties,  such  being  the  effect  lo  which  It  was-entitled 
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alreadf  teen,  that  tMb  acUon  k  not  sttstsiiiaMe  bf%  ptrtjr  agaltttt  Msl-AiMmMt. 
eo'fiartner  to  recover  a  proportion  of  profits)  unlets  the  aoconnts  ha?o 
been  balanced(A);  though  in  the  case  of  a  partnership  in  a  sbgle  trana- 
actioni  exceptions  have  been  adaiitted(») ;  nor  can  tbis^action  l>e  sop- 
ported  against  a  corfioratUmf^  which  cannot  contract  bjr  parol,  unless 
in  the  case  of  promissory  notes(it}t  and  other  contracts  sanctioned  by 
particular  legislative  pronsions(/)  (  but  a  corporation  may  be  plaintiffs 
in  this  form  of  action(m). 

*Where  there  has  been  an  ezpresaxontn^t,  the  party  injured  may  ^  ^^  } 
sustain  an  action  of  assumpsit!  though  the .  breach  amount  to  a  tres- 
pass(n} ;  but  unless  there  have  been  such  contract,  or  the  law  will « 
under  the  circumstances  imply  a  contract^  the  plaintiff  must  resovt  to 
another  form  of  action ;  and  therefore,  assumpsit  for  use  and  occupa- 
tion cannot  be  supported  where  the  possession  is  adverse,^*  but  the 
plaintiff  must  declare  in  ejectment  or  trespassCo)  $  and  though  we  have 
seen,  that  the  plaintiff  may  in  some  cases  waive  the  tort  or  trespass,^ 
aiid  declare  in  assumpsit  for  money  had  and  received^  or  even  for  the 
work  and  labou^of  his  apprenttce(A),  yet  thie  action  cannot  in  general 
be  supported  to  recover  bock  money  paid  for  the  release  of  cattle  dis- 


(A)  Ante,  35,  6»  7.-^R»iter  «  AlUn- 

toiif  3  T.  R.  483.— Smith  v.  Barrow,  3 

T.  B.  478.— Hesketb  v.BUnchardetal.; 

4  East,  144 — ^Wilkinson  v,  Frazier,  4 

•  Bsp.  Bep.  188* 

(0  Ante*  35, 6, 7— n¥be€lerti.llorae, 
Willes,  309 — Martin  v.  Knowlbyt»  8 
T.  R.  146.  ^ 

(Ir)  3  &  4  Ann,  e.  9. 

(I)  6  Vin.  137.  pi.  49— Tb6  King  «. 
Inhabitants  of  Chipping  Norton,  5 
Bast,  339.  948. 

(m)  Barber  Surgeons  of  London  v. 
fleUon^  3  Lev*  353.— Dean  h,  Chapter 
of  Rocbenter  v.  Pierce*  1  Campb.  466. 


(fi)  Dickon  v.  Clifton,  3  Will.  339.— 
Mast  9.  Goodson,  3  Wils.  354. 

(o)  Birch  ».  Wright,  IT.  R.  386, 7. 
378-— Lamine  tk  Dorrell,  Ld.  Raym* 
ISM'— Bac.  Ab.  Assoiapait,  A. 

•  {p)  Ante,  .90,  1*— Feltham  et  al.  v. 
V.  Terry  et  al.,  Loft.  308— Lindon  «• 
Hooper,  Cowp.  419w— t^ker  «.  Norton, 
6  T.  R.^  695.— Bui.  N.  P.  133.— Hitchin 
V.  Campbell,  3  Bla.  Rep.  887.— 8.  C. 
3  ViU  304— King  9.  Leith,  3  T.  R. 
144^B^rter  «.  Dodsvorth,  6  T.  R. 
683— Lightly  V.  Clousteo,  1  Taant. 
113. 


in  the  aute  where  rendered,  and  therefore  it  could  only  be  denied  by  the  plea  of 
nnl  tiel  record. 

(31)  But  it  has  been  decided  in  some  late  cases  in  this  country,  that  asaumpait 
would  lie  against  a  corporation,  even  on>an  implied  promise.  Danfarth  v-  Sehcr 
harie  Tump,  C0.,  13  /oAm.  R^>  337.  Mtmk  e/  C%kmbia  t.  Poitevon  Adm*r.  in 
Sop.  Court  of  U.  S.  5  BatPt  L.  J.  489-  cited  13  JaAiu.  Bep-  331.  S.  C.  7  Cnmch, 
399.  Hayden  and  another  t.  MddUtex  7Vn^.  Corporation,  10  Moot.  Hop.  397. 
Himit  T.  Mector,  &c.  0/  St.  Andre^o  Chtreht  14  /oAnt*  Hep,  118.  A  apecial  action 
of  aasumpait  will  lie  against  a  bank  for  refusing  to  tranfer  stock*  The  J^ing  t. 
Bank  of  Bt^land,  3  Doug,  SStA-  Shipk$  &  othtro  ▼.  Mkchaidaf  Bank,  10  Johne. 
Bep,  484.    See  also  Gray  v.^Partfoad  Bmk,  3  Maoo.  Bep.  364. 

(32)  Nor  can  it  be  supported  against  a  person  who  has  entered  under  a  eon* 
tract  to  purchase  which  he  has  refused  to  perform,  but  be  should  be  sued  ferthe 
mesne  profits.    Smith  ▼.  Stewart,  7  Johmo.  Bep.  46. 

(33)  Vide  CiAnsrisj^a  &  Wifi  v.  M^ee,  10  JWsm.  Rtfi.  435,  4S6. 
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J.AwQiiii9r.lmiMd  duvuige  fttMil*  bat  Ibe  partj  anvtt  itpletf  or  pt^cacd  If 
•ctioD  of  trespass  or  troveKf) :  tlM  principle  of  wbich  disdiictioa  ii 
^«ied  bj  Lord  Mansfield  in  the  case  of  Lindon  v.  HoopeKr). 

The  deciar0ticn  in  this  action  musl  ioTariabljr  disclose  the  conside- 
ration ttpon  which  the  contract  wss  fbundedt^  the  contract  itacli; 
whether  express  or  implied,  and  the  hreach  t|iereo((«)f  and  dnaaa^es 
should  be  laid  suQcient  to  co^r  the  real  amount.  The  npoai  ^neral 
/ilea  is  non-assumpsiii  that  the  defendant  did  not  undertake  and  pro- 
|[  tlOO  3  misei  as  alleg;ed  by  the  plalntift  and  under  *  which  tlie  defendant  namf 
gire  in  evidence  most  matters  of  defence. 

Tiie  judgTnent  in  &vour  of  the  plaintiff  is  that  he  recover  a  specified 
,  sum>  assessed  (qr  a  jury  or  on  reference  to  the  mastery  for  his  damages 
which  he  hath  sustained  by  reason  of  the  defendant's  non-performance 
of  his  promises  and  undenakings»  and  for  foil  co«/«  of  suitf  to  which 
the  plaintiff  is  in  all  cases  entitled  in  this  action,  though  the  damages 
recovered  be  under  40^.(0i  unless  the  judge  certify  under  the  statute 
43  Ella.  c.  6.  The  nature  of  the  declaration,  and  the  distinctions  be- 
tween special  assumpsits  and  the  general  indebitatus  counik.^^  <^ 
other  proceedings  in  this  actiooi  wiU  be  more  billy  ^titled  hera^Sbar. 


n.  0£BT. 

» 

Dnr.  The  actloii  is  so  called  because  It  is  in  legal  consideration  Ibr  the 
recovery  of  a  debt  eo  nomine  and  in  numerog^^  and  though  damages  are 
in  general  awarded  for  the  detention  of  the  debti  yet  in  most  instances 
they  are  merely  nominal,  and.  are  not,  as  in  Assumpsit  and  covenant, 
the  principal  object  of  the'  suit,  and  though  this  distinction  may  now 
be  considered  aa  merely  teelAiicali  where  the  contract  on  which  the 
action  is  founded  is  for  the  payment  of  money,  yet  in  maaf  instance 
we  shall  find  It  material  \o  be  attended  to(u)» 
[  *10l  3  Debt  is  in  some  respects  a  more  extensive  remedy  *for  the  recovory 
of  money,  than  assumpsit  or  covenant,  for  it  lies  to  recover  money  due 
upon  legal  liabilitjeft(f9),  or  upon  simple  conttacta  expreaa  or  im- 
plied(jr},  whether  verbal  or  written,  and  upon  contracts  under  aeal(y)y 
or  of  record(z),  and  on 'statutes  by  a*  party  grievedi  or  by  a  common  in- 

(g)  Lindon  v.  tiooperi  Cowp.  414 —  et  al-  v.  Theobaldf  Cowp.  588. 

Shipwick  V.  Blanchard,  6  T.  It  298.  (v)  Speake  v*  Richards*  Hob.  206- 

(r)  Cowp.  414.  (x)  Speake  v-  Richards,  Hob.  306 — 

(0  Bac.  Ab.  Aasiimpiit,  F.  Bui.  Ni.  Prt.   167.-«Coin.  Dig.  Debt^ 

(0  Tidd's  Prac.  880.  A.  9-      ' 

(tf)  Rudder  v.  Price  et  al-,  I  Hen.  (jf)  Id-  ibid. 

BU.  550.— BhL  Ki.  Pri.  167^Warner  (x)  Id.  ibid. 


(34)  VideAil^  &  M^ert  v  Frteman,  4  /aJbi«.  Mep.  983- 

(35)  For  the  ancient  law  respecting  ihia  aetion*  vide  1  Mteve**  iSKtI.  S*  l$-  tSfi^ 
159.    3  iBtfm*«  i&f.  JB.  Z^  352.  Sfi2.  329.  333.    3  iKMee^a  iiM>  £.  X.  56.  65. 
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former,  whenever  the  demaj^d  ia  for  a  sum  certain,  or  is .  capRUe  of  ii.]ift»T^ 
being  readily  reduced^  to  a  icertainty(a) ;  as  on  a  contract  to  pay  so 
much  per  load  for  wood,  the  quaniity  of  which  was  not  then  ascertain- 
ed ;  or  on  a  quantum  mertdty  for  work,  or  to  p^y  a  proportion  of  the 
costs  of  a  suit  expected  to  be  incurred(d),  or  to  recover  the  treble  value 
of  tiihes  not  set  out  according  to  the  statute(c).  But  it  is  not  sustahi- 
able  when  the  demand  is  rather  for  tinliquidated  damages  than  for  mo- 
ney(cQ,  unTess  the  performance  of  the  contract  were  secured  by  a  pe- 
nalty, in  which  case  debt  may  be  supported  for  the  penalty,  and  the 
real  demand  is  to  be  ascertained  according  to  the  provisions  of  tl^e  8 
and  9  Wm.  III.  c.  1 1.  Debt  also  lies  in  the  detinet,  for  goods,  as  upon 
a  GCintract  to  deliver  a  quantity  of  maU|  which  action  differs  from  that 
of  detinue  in  respect  of  the  proper^  in  any  specific  goods  not  bei«)g 
heeessarily  vested  in  the  plaintiff  at  the  (jme  the  action  is  brought, 
which  is  essentialjn  detinue(r).  ^ 

•On  MimfUe  contracts  }ki^A -legal  liabiUticsf^f^^  ^^^^  ^*^*  ^°  recover  roo^;  [  'lOS  1 
ney  lent,  paid,  had  and  received,  and  due  on  an  account  stated(^),  for 
interest  due  on-  the  lodn  or  forbearance  of  money(/;),  for  work  and  la-' 
hour,  and  a  quantum  meruit  thereon(/),  for  fees(^),  lor  goods  sold,  and 
a  quantum  meruit  ihef'eon(/),  and  for  use  and  occupations^  of  houses  or 
landr  Sic.  on  a  demise  not  under  sea](7n),  and  for  every  duty  created  by 
com'mon  law  or  custom(n),  as  on  a  bill  of  exchange,^  by  the  payee 
against  the  drawer,  on  the  default  of  the  acceptor,  and  on  a  promissory 
note  by  the  payee  against  the  maker  i^^  but  not  by  or  against  any  other 

(a)  Bui.  Ni.  Pri.  157.— Saftders  v. 
Marke,  3  Lev-  429 — Gammon  v.  Ver- 
non, Sir  T.  Jones,  104.— Ingledew  v, 
Crippa,  Lord  Raym.  8]4i^Hooper  v. 
8bepherd,  3  Stra.  1089.— Walker  ct  al. 
V.  Witter,  Dougl.  6.— Emery  v.  Fell,  2 
T.  R.  2% 

(b)  Sanders  v-  Marke,  3  Lev.  429- 

(c)  President, and  College  of  Physi. 
cians  v-  Salmon,  Lord  Kkym.  682.-^1 
Roll.  Xb-  598.  pi.  19. 

(d)  Ante,  note  (a). — Purilowr.  Baify, 
l^rd  Raym.  1040.— 2  Saund.  68- V 

'  (e)  Brikhead  v.  Wilson,  Dyer.  24.  b. 
Com.  Dig.  Debt,  A.  5.— Bac  Ab.  Debt, 
p.^^  Woodd.  103,  4. 


(/)Ante,  IQl. 

(^)  Com.  Diff.  tit.  Debt,  A.  1  Roll. 
Abb.  593.  pi.  35 — Speake  v.  Richards, 
Hob.  206. 

(A)  Herries  v.  Jamieson,  5  T.  R.  553. 

to  Com.  DiK-  I>«.>bt,  B. 

Ik)  Bac  Ab.  D.l^,  A — 1  Roll.  Ab. 
59a— Com.  Dig.  Pleader,  %  W- 11. 

(/)  Vaux  V.'  Manwairing*,  Fortesc 
197 — ^Bmery  v.  Fell,  2  T.  R.  2a 

(w)  Wilkins  v-  Wingate,  6  T.  R.  » 
KingV  Eraser,  6  Bast,  348  ,  and  thia 
on  account  of  bail  in  error,  is  prefera- 
ble to  assumpsit.     Tidd.  1077. 

(n)  Com-  Dig.  tit.  Debt,  A  9.— Speake 
V-  Richards,  Hob.  206. 


■ 
I 


(36)  SOj  where  tiie  plaintifT's  land  has  been  taken  by  a  turUhpike  company  in 
order  to  make  their  road,  and  the  damages  have  been  assessed  according  to  the 
pravisioils  of  the  act,  debt,  will  lie  for  the  sum  assessed,  if  no  other  speciiie  re- 
medy were  provided  by  the  aat.  Bigelva  v.  Cambridge  Tump-  C«.  7  Mmm*  Refr 
203.     Gedney  v*  InhabitamU  of  Tewk$burjf,  3  Ma99.  Sep.  309,  310. 

(37)  Vide  3  JSeeve't  Mitt.  E-L.  64. 

(38)  Vide  1  Crancfh  Appendaz  462-  465. 

(39)  It  is  said  that,  in  Marylaad^  such  .an  action  eannot  be  sustained.  Undo  t. 
Gardner,  1  OaacA^  343. 

L 
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%L  Out.  the  whole  or  a  part  of  a  penalty  to  a  common  ftrformer^  aii4eiiahle« 

generally  to  sue  for  the  aamOf  debt  is  8ilstlAoable(v) ;  «ii4  he  iie«d  not 
declare  qui  tarn  unless  where  a  penalty  is  given  for  a  contempllw)  ;  bwc 
if  there  be  no  express  provision  enabling  an  informer  to  sue,  debt 
'  not  be  supported  in  his  name  for  the  recovery  of  the  penalty(x). 
In  some  cases  this  action  is  the  peculiar  remedy,  as  against  a 
for  an  apportionment  of  rent,  where  he  bus  been  evicted  from  a  part  of 
the  premises  by  a  third  penen,  though  covenant  is  in  sneh  case  wmm^ 
tainable  agamst  the  assignee  of  the  lesseeCy).    It  is  also  the  only  reme- 
dy against  a  devisee  of  land,  for  a  breach  of  covenant  by  the  deviaor(r}. 
>    Debt  however,  is  not  in  any  case  suttaioaUe  unless  the  demand  be 
for  a  sum  certain,  or  for  a  pecuniary  demand  which  can  readily  be  re- 

f  *106  3«ducedtoa  *certainty,^as  in  the  instances  before  emifnerated(aX:  nor 
can  it  in  general  be  supported  on  a  simple  contract  againat  aneaeca- 
tor,  (unless  in  the  court  of  exchequer)<^),  or  in  these  eases  in  which  the 
testator,  if  living,  could  not  have  wag^  his  law(c) ;  though  if  the  exe- 
cutor plead,  and  do  not  demur,  he  cannot  afterwarda  object  to  the  forai 
of  action(c<).  Nor  can  debt  be  supported  for  money  psyatrfe  bf  instal- 
ments, till  the  whole  debt  is  due(r) ;  thottgh  for  rent  payable  ^aanerlyt 
or  otherwise,  or  for  a£  annuity^  or  on  -  a  atipulation  to  pay  HW.  on  one 
day  and  10/.  on  another,  debt  lies  on  each  default(/) ;  and  even  where 
one  sum  is  payable  by  instalments,  if  the  pMrment  be  secured  by  a  pe- 
nalty, debt  is  sustainable  for  such  penaky  on  any  defoult  at  ooaMttea 
law  as  well  as  on  the  statuteCs").^  When  the  latidkird  has  accepted  rent 
from  the  assignee  of  a  lessee,  he  cannot  sustain  debt  egainat  Che  leaaee 
or  ids  personal  r<^Hresentative,  but  most  proceed  iiy- action  of  oereaMit 
on  the  express  coolract(A) ;  and  debt  k  not  sustainable,  on  a  oollateral 

.    (v)  Con.  Dig.  Action  Debt.  E.  1. 2-  (<^)  Norwood  v.  Bead,  Plowd.  183 — 

*          («)  Id.  ib — 2  Sauod.  374.  n.  1, 2"^  {e)  Ruddier  v.  Price*  1  Hen.  BU.  5H- 

Saiind.  136.  n.  1.  2  Saund.  303-  n.  6.— Walker's  case,  3 

(x)  Pleroing  «.  Baily,  5  East,  313»  5.  Co.  22.  a.— Selwyn't   N.  P.  558i  9.— 

.  ilex  V.  MallaikUBtra.  828.  Ante,  93. 

(y)  Sieveeaan  v.  LMsbardi  8  East,  .     (/)  Id.  ibid^— Hunt's  ease,  Owen. 

^9,  580.  42 — Bac.  Ab.  Debt.  A.  C 

(ff)  Wilson  V.  Knab^y^r  East,  42-  O")  8  &  9  Wm*  HI-  c.  U.  Bae.  Ab. 

(a)  Ante,  101.  Debt.  B.-7^oaies  v.  Usirit,  1  Wik.  80. 

(h)  Barry  v.  Bobinaqn,  1  Niev  Rep.  —Com.  Dig.  Action  F. 

293.— Norwood  v.  Read,  Plowd.  182 —  (A)  Ante,  ZS-  6.«*1  Sauad.  341,  n.  5. 

Pincbon*8  case,  9  Co.  86.  bw-*l  Saund.  2  Saund.  297,  n.  l.-«Dean  &  Chapter  of 

6a  n   2 — Wheal ly  v-  Lane,  1  Sa^md.  >«Wind8or  v.  Gover,  2  Saund.  303*  n-  5. 

2l6.**Duppa  V.  Mayo,  1  Saund-  28&--2  306..^Devereaux  v  Barlow,  2.  Saund. 

Saund.  74.  n.  2 — Ante,  93-  181,  2.— Bac*  Ab*  Debt.  D.^Goin.  Dig. 

(c)  1  Saund.  216.  a.n.  4 — Ptnchon's  Debt. 
.  case,  9  Co.  87-  b. 


(44)  It  baa  been  held  thai  where  the  condition  of  a  bond  was  for  the  payment 
of  interest  annually,  and  if  the  principal  at  a  distant  day,  the  interest  might  be 
recbvered  before  the  principal  was  dae  by  sn  action  of  debt  on  the  bond*  l^arkt 
V.  OQrigm9»  1  Bmney^  152. 
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I'     cpntnict)  as  on  a  promise  to  pay  the  debt  of  another  fa^consideratioB  of  n.  Divr« 

f      forbearance,  8tc.(t)»  nor  against  the  indorser  of  a  *bill  or  note,  or  bf  m  L    i^^  i 

P      indorsee  against  the  acceptor(^). 

I  Formerly  when  the  trial  by  wager  of  law  was  in  practice^  the  aetioA 

of  assumpsit  was  preferable  <o  that  of  debt,  on  simple  contract(0;  but 

I  although  this  mode  of  defence  and  trial  b  still  in  general  In  force  whoa 
the  debt  is  due  on  simple  contract(in),  and  it  may  be  adopted  (except 
In  the  Exchequer,  or  wheff  the  crAiitor  has  become  so  by  legal  necca^ 
atty^)  as  in  the  case  of  a  debt  to  a  gaoler  or  innkeeper,  See.  for  fees(M); 
yet  it  is  now  so  much  disused^  that  debt  has  of  late  become  Tery  fre* 
quent,  and  is  preferable  in  some  resfSects  to  the  actidn  oT  assumpsit, 
the  judgment  therein  being  final  in  the  first  instance^  and  not  interlo* 
calory  as  in  assumpsit,  and  the  defendant  beingili  ootMe  cases  com*  ' 
pellable  to  find  bail  in  error,  tht)ugh  the  judgment  be  by  rUi  dUSr^Nor  oik 
demurrer(o).  It  was  oice  thought  that  in  an  acHon  of  debt  the  ptadntiir 
could  not  in  any  case  reeovei^  le«i  than  the  sum  denianded(^) ;  whieli 
notion  greatly  discouraged  the  att\6n  of  debt  on  simple  contract,  bo- 
cause  if  the  plalntHT  could  not«  upon  tKb  indebitaiua  or  quantum  meruit 
count,  prove  that  he  was  entitled  to  recover  the  precise  sum  alleged  to 
be  doe,  he  Was  nonsuited.  It'  is  however  now  completely  settled,  that 
•the  plaintifF'  may,  in  debt  on  simple  coiitract,  prove  and  recover  less 
than  the  sum  stated  to  t>e  dn^  in  his  declaration(^)  ;^  *onleaa  there  be  f  ^lOg  1 
o  variance  in  the  description  of  a  written  instroment,  or  deed(r) ;  for 
.^the  difference  is,  that  where  debt  is  brought  upon  a^covenant  to  pay  a 
sttm  certain,  a  variance  in  the  stateihent  6f  the  sum' mentioned  in  the 
deed  will  vitiate ;  but  where  the  deed  relates  to  d^  matter  of  fact, 

< 

(0  Anon.  Hardr.  48$.-.Com.  Dig.  man,  3  Rast.  359.  when  not.  see  Webb 

Debt*  B — Bishop  v-  Toung,  2  Boa-  and  9>  Geddet,  1  Taunt.  5i0. 
Pul.  83.— Sands  v.  Trevillian,  Cro.  Car.  .       (||)  3  Bla.  Com.  155.^Aylett «.  Lo^e* 

107.  193.— Bulcbero.  Andrews,  1  Salk.  2  Sir  W.  BU.  R.  1221.— Emery  v.  Fell, 

23 — Aiite;94.  2  T.  R.  28.— BuL  N.  P.  171: 

(I?)  Bishop  V.  Young,  2  Bos.  k.  PiU.  (g)  Rud4er  v.  Price,  1  Hen.  BU.  550. 

78 — Ante,  94.  M^Quillin  v.  Cox,  1  H.  Black.  249.->- 

(0  BU.  Com. 347.  Anon.  12  Mod.  72— Walker  et  al.  v- 

(m)  Id.  ibid.— Bittiy  v.  Bobinion,  1  Witter,  Dougl.  6.— Selw.  N..  P.  557.— 

iTew  Rep.  293.  Lord  v.  Housioun,  11  East.  62. 

(n)  3  Bla.  Com.  345,  6.— 1  Saund.  (r)  Ingledew'  v.  Crlpps,  Ld.  Bayro. 

216.  a.  n.  1 — Pinchon's  Case,  9  Co.  87.  816 — M'Quillin  v.  Cos,  1  Hen.   BU. 

h.                                                 .  251.— 1  Saund.  288.  n.  t. 

(a)  3  Jac-  !•  c.  8.— Trier  v.  Brid|p. 


(45)  By  the  act  fir  ik$  ammdment  ^ftht  law,  wag^r  of  Uw  is  abolished  in  eveiy 
case  except  that  of  non  summons  in  real  actions.  La-w^  J^-  T.  aetM.  36.  c.  56. «. 
24.  1  M,  L,  524. 

t46)  Where  a  peoiity  of  double  the  value  of  a  specific  article,  was  given  by 
aUtute  to  a  common  informer,  it  waa  held  that  the  plaintiff  might  recover  in 
debt  less  than  the  Mm  atated  m  the  declaration.  Penin  v.  Sikn^  X  3)a^9  Rep,  19- 
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H.  BiB*.  di«n»  tlioa|;li  4m  pUBtHP  draiAnd  more  than  is  diie»  be  May 
mMi/firifr(t). 

The  deektrtuitm  in  this  actiony  if  en  wimfd^  contraetf  most 
eonsiderstien  on  which  the  contnct  was  foiindedf  precisely  as  an 
e«nipsit(/);  end  should  sttfe  either  s  Jegsi  liahilitf»  or  en 
^gretmentj  thoogh  not  a /krosiJt«  to  pay  tiM  debt(tt).  Bot  on  «/lecte/ttse^ 
or  monrfty  no  eonsiderstion  need  be  showot  unless  where  the  perforns- 
snce  of  the  cootideratlon  eonstitutCs  a  eonAtion  precedenty  whom 
fermsnce  of  soch  consideration  must  be  averred ;  and  where  the  actfi 
is  founded  on  a  doedy  it  vust  be  declared  opony  except  in  the  in 
of  debt  for  Wnt(«).  The  /Hm  of  general  issue  to  debt  on  Masplo 
tractsy  or  on  statutesy  or  where  the  deed  is  only  matter  of  induce  ais»t» 
Is  mil  deba  j^  hwt  la  generaly  In  debt  en  speclalt^y  the  plea  denyusg  the 
existenee  of  the  contract  is  non  e«f  Jkchmi(x);  and  to  debt  on  roeof4» 
mtl  Hei  rttardi  most  'othor  ihatters  must  be  opeclallf  pleaded.  The 
fif4gmeni  In  the  platntiff *s  foroory  wMch  at  common  fanr  is  finnlf  m  all 
eases  is,  that  the  plaintiff  recover  his  debty  and  in  genoial»  aoastiMi 

[^  *109  3  damages  *for  the  detention  thereof;  and  in  esses  under  the  i  and  9 
Will.  III.  e«  11.  it  is  also  awardedy  that  the  pfaontiff  have  eaecMifla 
ibr  the  damages  sustained  by  tite  breach  of  a  bend,  conditioned  for  the 
performance  of  covenants  $  and  the  pUintiffy  unless  in  some  pedal  and 
other  pardculsr  acuonsy  is  entitled  to  full  roftt  of  suit,  although  the 
damsgoa  recovered  be  under  4bs.(y);  otdosethe  judge  ceeM^ 
the  statute  of  BHaabetk  MThere  the  nation  la  for  rent*  or  an  a 
btmdi  or  on  a  wrftsen  contracty  for  a  aum  certtin,  and  thd  defMuisat 
suflers  judgmeft  by  defoult*  he  must  in  general  find  bail  in,  ontif(s>; 
whicb  frequently  renders  this  action  preferable  to  that  of  asaampnk  or 
covenant. 


nt  GOVBNAMT. 


m^  Tho  mieo respocdng  this  action  are  few  and  simple;  it  ts  a  ream^y 

CsvBMunr.  caMulated  for  the  recovery  of  dKmage9  for  the  breach  of  a  ccventmi  or 

contract  under  uai(a);  whether  such  covenant  be  contained  in  a  deed 

I 

(ff)  Pfer    Holt,  C  J.,  Ingledew   «.  1500^-4d.  ibid* 

Crippa,  S  Ld.  Raym.  816.  (y)  Tida,  3  Edit  880- 

(0  l*08t,  2  Vol.  185,,  &c.  W  Tidd.  1077  to  1079. 

(ii)  Boieiye.  Fell,  2T.  B.38. 30.  (a)  Moore  et  uz.  v.  Jones,  2  14- 

(w)  Atty  et  al*  e*  Partah  et  al.,  1  New  Baym.  1536— P.  N.  B.  145— -Bennefs 

Bep.  104.— PMt,  2  Vol.  195,  &c.  v.  Goyldley,  Cro  J«c.  506.-'-Coai.  Dig. 

{x)  Waneii  V-  Cousett,  3  Ld.  Raym.  Pleader,  2  T  2.— Covenant  A.  1. 


(47)  Vide  BuUiM  V*  eiddau,  8  /«*».  JT^-  8!2- 
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polli  or  iiri0itBt«(A) ;  or  be  expreM  or  tapHed  by  bw  from  th*  terat       m. 
of  the  deed(r)  j  or  for  Ihe  perfiuimnce  of  Mmothing  in  futuro,  or  tk«t  **"***'' 
somethitrg  bn  bctn (lone(tf);  utd  in  loiae umsi  tboQKb  it rckttfto \  *>I0  Q 
itwttsr  6>  firetenti,  m.  tlut  tbo  corciumtor  Aof  A  good  tRta(«) :  though  ic 
is  •Hidi  Ihii  in  general  covoout  will  not  Ho  od  «  contract  m  firMtnii, 
U  on  >  covenant  to  Mand  eeiaed,  or  that  hccnain  Iwrse  shall  hencefartli 
be  titt  property  of  aiKMber(^).     It  «o«U  ba  foreign  to  ibe  jHWaeM  in* 
qoirft  relMiflg  merelj  to  ilie  application  of  the  rcmcdf,  to  etanino 
faito  the  natvre  and  deacriptien  of  tbe  Mhrent  corenanta,  which  m  lo, 
be  found  in  the  worka  referred  to  io  tbc  iNt«{f). 

Corenant  ii  the  ufiial  reme^  upon  todontniies  ol  «ppr««ticeaUp, 
•gainat  the  maaier  for  not  iniraatiag  bia  appnntipBt  or  ^ainat  the 
party  who  covenanted  fcr  the  doe  aerrioe  ot  anch  appronticOr  but  it 
will  not  lie  againat  m  inbm  appreniko,  or  where  the  Umfinjf  wae  for 
loaa  than  aercn  jaan(r').  It  liea  sImi  on  uticlM  of  agfoemeot  onder 
oeal,  or  deeds  of  teparato  tn«hiteDM>c«(<)  t  Mid  oo  eoveBUHe  in  dooda 
of  conrejrancc,  Itc.  for  giaodiiIle»ko^<){  onehartcr'yanieaof  ajfreiglit- 
iBem(w) ;  on  poticiee  of  inauronco  uodor  aeat  a^iolt  fire,  tte^v);  and 
en  annuitr  and  tMr^^age  deeda}  tbongh  debt  in  tbo  lut  imiancoa,  la 
in  general  prefisnUo  when  iho  doaaand  la  for  mtatyfyy.  It  U  ahp  the 
Qtod  roMOdyon  leaaei  at  ttaoaiit-«f  the  'leatee,  hii  ezccoter  oT  ae>  [  TH  ^ 
tignee  againat  the-kiMr  for  tbc  breach  of  a  covenant  for  ^okt  enjof* 
vent,  kc.  and  by  the  loaaoT,  kc-  againat  the  IfeHee,  Icc  Car  non-pay* 
went  of  ront(  not  repairhifr,  Itc.;  and  covmwnt  appears  io  goocnl  tO 
be  a  eencurrent  iwmedy  with  debt,  for  the  recovery  of  aoy  money  do- 
KMMJ,  where  there  ia  «i  expreu  m  iroptiad  eontract>coiHaiBed  in  tiie 


(ft)  1  Hoi.  Ab.  «iy.  pi.  40— Com. 
Dig.  Cmwmmt,  A.  l^-fSi*!.  111.  aa  to 
Iwnda. 

(c)  CoBi'  Dig.  Cor.  A.  2- 

(d)  Com-  nig.  CoF-  A.  1 — Sh«ring- 
ten  «.  Strotton  et  il.,  fiovd.  30fi  — 
IbndiU  T.  If  nch,  13  EmI,  179,  ICS— 
Beddon  v.  Senite,  13  BhI,  63.  71.  74. 
where  tee  when  a  corcnant  U  implied 
so  M  Io  mkke  thii  the  pn^r  form  of 
wCtkiii-** 

(•)  3  Woodd.  ei,  «— Browning  *. 
Wright  et  tl;  S  Boi.  &  Pul-  13.— 3 
aaund.  181.  b. 

(p)  SliM-inKion  v.  Strotton,  Pbwd. 
'30S — Finch,  49  b — Com.  Uig.  Cor.  A. 
I,_Vin.  Ab.  Co».  A.  p|.  6-  G.  S. 

(f)  Selwyn'*  Ni-  Pri.  tit.  CoTenent. 


Com.  D'g.  Coreriant,  A.  2,  S, 
Abi  Covemnt. 

(r)  Port,  3  Vol.  282.  n.  u 
V.  Flawher,  Ore.  Car.  ITS. 

(t)  NurK  o.  Craijc,  3  New  Hep.  140. 

CO  Walton  T>.  Hele,  2  Sound.  VS. 
178.  181  —Browning  «■  Wright  et  *t.| 
3  Bui.  b  Pul  13— lloweii'.Bniihfield, 
3  Ewt,  491- 

(w)  BeatMn«.8chHlcketa1.,3EHt, 
3M,-Anyetal.  V.  PaHtbM  al.,  I  Mew 
lUp.  104— Bandalt  v  Lfncii,  13  Kaat, 
179— White  i«d  others  t>.  Putin  anl 
other*,  13  EiM,  578-  J83. 

(lO  Woraley'v.  Wood  at  al:,  6  T-  R. 
rl0'-3  Mara.  601.  n- «.  &  6  G.  1.  c.  1ft 

(f)  Poit,  2  VoL  39S.  n.  k. 


(48)  Aa  10  implied  eetenanti  of  title  or  warraniy,  tee  Frm  &  tfAtrer.  J%- 
■«o4  2  CofM't  Xf^.  168.    XNMr.  W«fcit,7/«AM.  ^.SM- 
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m.       iie«^z);  and  it  hat  eteo  boea  bokten  that  aii  acUon  of  coveoHii  is  am- 
CoTUAM^  UdMble  on  a  bond,  tboagh  debt  k  now  tbe  usual  reinedy(a). 

Tbia  action  moai  fifqueoUjr  oecufs  on  loaaea.  At  commoD  law,  upon 
tbe  deaib  of  alaaaar  teised  in  feOf  his  beir  in^bt  sue  for  a  sobaequenc 
breaob  of  a  covenant  nmniof  with  tbe  land*  aUbougb  not  named  in  tbe 
leaae(^) ;  and  ^e  action  of  dt^t  iajr  for  tbe  assignee  of  tbe  reverum 
for  rent^  at  common* law(r) ;  but  no  persons  could  formerly  support  an 
action  of  mvetumt^  or  tabe«d?aiiiage  of  any  covenant  or  cpndiiioot  ez« 
oept  such  aa  wore  parties  or  privies  thereto;  and  of  course  no  grssqtee 
or  assignee  of  any  reversion  or  ren^.  To  remedy  this  the  statute^  %% 
Hen.  VIIL  c.  34.^  gives  the  assignee  of  a  reversion  ihe  same  remedies 
agatnat  tbe  4esse^  or  las.  assigneOiOr*  their  personal  represenutives 
upon  covenants  running  vrfth  tbe  lead)  aa  tbe  lef|or  or  his  beir,  or 
their  siiccessor«  b«d  at  common  law ;  aad  .on  tbe  other  band,  sucb  aa- 
algnee  is  iiaWe  by  the  statute  to  an  action  for  a  breach  of  covenant 
j^  *iL3  3^i1iMaing  *witb  the  lend,  as  the  leaser  8cc.  waa  at  common  law(</,) 

Where  the  demend  is  for  rent  or  any  other  tiquidated  aum»  the  lea* 
■or  has  an  election  to  proceed  in  debt,  or  covenant  against  the  iessce^ 
utileaa  he  have  accepted  tbe  assignee  as  his  tenant  or  the  leasee  have 
become  bankriiptt  in  which  ease  tbe  action  of  debt  sa  not  in  general 
austainable;.and  the  lessor  can  only  sue  tbe  leaaee  after  siic&^a8si|;n- 
ment  in  covenant,  and  then  only  upon  an  ex^e—  covOMott  and  not 
iipea  a  covenant  in  iaw{e)\  and  on  the  other  hand,  aa  a  peraoQsLcoo- 
tract  cannot  be  apportioned,  therefore,  where  there  has  boon  an  evic- 
tion from  a  part  of  the  land,  ^ven  by  a  stranger,  the  lesaee  ennnot  be 
«ued  in  covenant,  but  only  in  debt,  though  a  distress  may  be  support* 
ed(/).  With  respect  to  the  uMgignee  of  tbe  lessee,  the^easor  may ' 
support  debt  or  covenant  at  common  law(^}$  and  an  assignee  of -a  pait 
of  the  premises  may  t>e  sued  in  covenan((A) ;  and  it  lies  for  an  appor- 
tbnraent  against  tbe  assi^^nee  of  tbe  leasee,<«4n  case  of  a  ^rtial 


(s)  Gov-  Dig.  Action,  M*  4.^— Seddon  vations  on  the  statute  Bac.  Ab.  Cove- 
ts Senate*  13  Caat,  63-  7X. — Randall  v.  nant,  C.  5— Vin.  Ab.  Covenant,  R.  S. 
I^yncb,  13  Eust,  182*  Ante,  Chap.  I.  ag  to  tbe  parties  to  sue 

(a)  March  v>  Freeman,  3  tier.  383.  and  be  sued. 

Horrice'a  Gsae,'  Hard.  ira^Whittey  u  {e)  Ajite»  36.«*1  ^aond.  24^1.  n.  5 — 

Loftua,  8  Mod^  IfO— Branfeii  v.  K%|fBg-  Ludford  v.  Barber,  1  T.  R.  93— Brett 

ton,  Dougl.  518 — Com-  Big;  Aeiioe*  1  v.  Cumberland,  Cro*  Jac-  533 — CuUen, 
M-  4.  Covenant,  A.  3  —Yin.  Ab.  Cor.  •  392,  3. 

B-  pi-  10.  (/)  Stevenson  v.  Lambard^  2  East, 

(6)  Lougber  v..  Williams,  31«t.  92.  575. 

and  see  the  concluding  words  of  tbe  {g)\  Saund.  241-  c— Walker's  Caae. 

33  Hen.  8.  c.  34-  s.  1.  3  Co.  23.  b. 

it)  1  Saund.  241-  c«  (A)  Sir  Wm.  Jones,  245 — Slerenson 

(d)  3  BU*  Com.  158.'*^ee  the  obser-  v.  Lajpbard.  2  East,  580. 


(49)  Vide  Xoitw  ^  J^.  T.  tew.  36*  c.  31.  1  R*  L-  363. 
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tioD  bf «  tffrtnger,  tftoogh  we  harr  seen  that  it  is  not  in  such  eaie        in. 
sustainable  ag^nst  the  le»i«ee(f).  *      .  CovBBAar* 

From  the  preceding  observations)  it  appears  that  the  action  of  cove*        . 
mnt«  being  for  the  recovery  of  damages  for  the  noiKpcffortnance  of  a 
*C(mtract  under  seal,  differs  very  niaterially  from  the  actions  of  assump-  [  *i  i3  J 
Bit  and  debt ;  for  assumpsit^  thoQgh  for  the  recovery  of  damsiges,  is 
not  in  general  sustainable  where  the  contract  was  originally  under  seal} 
or  where  a  deed  has  Iteen  taken  in  satisfactiaD(^) ;  and  though  debt  is 
sustainable  upon  a  simple  contract,  a  specialty,  a  record,  or  a  statotCi 
yet  it  lies  only  for  the  reoovery  of  -9.  sum  of  money  in  numeroi^and  not 
where  the  damages  are  unliquidated  and  incapable  of  being  reduced  by 
averment  to  a  ceriaintv(/);  and  though,  where  the  object  of  the  action 
of  covenant  is  thl^  recovery  of  a  money  demand,  the  distinction  between  -  *'     «^  / 
the  termsi  damages  and  money*  in  n^mero^  may  Qot'Dii  first  view  ap» 
pear  substantial,  yet  we  shall  find  it  material. to  be  attended  to(m).  .      \  ,\- 

Covenant. is  the  fiecidlar  remedy  for  the  nons'p^ilbrmance  of  a  con- 
iiact  undi^  seal,  where  the  damages  are  unliquidated,  and  depend  ia 
anuMMt  on  the  optnidn  of  a  juiy,  in  whieh  case  we  have  seen  that  net-    .  ,    '  .  , 
tbeivdebt  nor  aasumpsit  pan  be  supported(n).     It  is  the  proper  remedy 
wh^re  an  entire.sum  is  by  deed  stipulated  to  be  paid  by  insahnents,^ 
anil  the  whole  is  not  due,  nor  the  payment  secured  by^a  penalty(o)..    '  ,■ 
And-  it  is  frequently  more  advisable  ta  proceed  in  covenant,  on  a  lease,      .*.  .^ ' 
3c6,  Stm  general  damages,  than  to  declare  in  debt  for  a  peniltf  »  securing 

•  the  pvrfomsance  *of  a  covenant ;  because,  if  the  party  elect  to^^pvoceed  t  '*^  ^^  3 
fbr  the-'  penidty  he  is  precluded  from  afterwards  suing  for  general  t 

damages;  and  he'eannot  incase^of  further  breaches  recover  more  thaa       ^     *-' 
the  anemnt  of  tfeNS  peiiaky,  and  in  many  cases  before  he  can  issue  exe-  ' 
^atioB^  he  mifst  proceed  under  the  statote  8  and  9  Will.  III.  c.  IK;     a,' 
whevaaa  if  he  proceed  hi  covenant  for  every  repeated  breach,  he  maf  *  ' 

^ultimately  recover  damafea.  beyond  the  amount  of  the  peiialty(/i};   And    r  '    . 
wher^  fftnt  is  doe  upon  a  lease,  and  there  has  also  been  another  breach»  \» 

,  af  for  not  repairii)g,  for  which  the  pluntiff  claims  unUqtiidated  damnges,        «.    ' 
oovenant  ia  preferable  to  debt,  because  in  the  fori]fftr,  damsges  for  the 
whole*demand  niay  be  recovered^.    So  where  the  grantor  of  an  annuity 
lias  become  a'bankrupt)  Or  an  insolvent  debtor,  the  grantee  should  pro-  /     . 

:  ceed  fpe  arreaaa  wMch  became, due  after  the  iasolvendy,  by  action  of  '     , 

/     •  •  <f        •  *  *  *, 

'     (»)  Stevenson  v.  lAmbard,  %  East^  '  ^   (n)  Aiite*  94  to  lOl.  105. 

S75'    ^                                   .  (o)  4ntet   lOG^— Com-  Dig.  Action*     . .» 

(it)  Ante,  94  to  9i.                       •  F.                                        ^           ^                   • 

(0  Ante,  100,  1.    Bui-  K.  P.  167.  (p)  IBird  v.  BandaU,  Burr.  1351.«- 

(m)  Ant«,  100-^ — liifin  in  arrere  is  a  Bobinson  v.  Bland,   Burr.  1087 — ^Iiii^ 

good  plea  m  debt  for  rent,  but  not  jn  gledew*  v   Cripps,  Ld.  Raym.  814.--        ^ 

covenant,  because  the  latter  action  is  Cotterei  v.  jHooke,  Dougl-  9r.-— mm* 

for  damages — Warner  et  'al.  iA  Theo-  ton  v,  Wright,  13  East^  347,  8. 

bald,  Cowp.  588,  ^.  ^                                           •         */ 


(50)  Vide  Ci»,  JUtt.  393.  b.  Sac  Jkr.  Debt  Jh 

^  ■        ,i  *      -y 

•    ■    ■  V 
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m.        covenant  on  the  annuity  deed,  «nd  not  by  acdon  of  debt  oa  Ihe  uamtf 
CoTSFAJTT.  i^i^^i^  ^Q  which  the  hankruptcy  and  certificaie  would  frequently  be  a 

On  the  other  hand,  covenant  cannot  in  general  be  supported  unle» 

the  contract  were  under  «ra/,  and  when  it  is  by  parol,  the  plaintiff  must 

proceed  by  action  of  a&sumpsit,  &c«(r) ;  unleas  by  special  cualom  ia 

*  London  »iid  some  other  places(«) ;  or  against  the  lessee  or  patentee  of 

[  •lis  ]  the  crown,  'when  covenant  may  be  supported,  atthou^^h  he  did  not  seal 

*  any  counterpart  of  the  lease,  it  being  maUer  of  record,  and  the  lessee's 

acceptance  of  the  demise  being  in  such  case  as  obligatory  «ia  an  e repress 

covenant(/)  :  so  if  a  lease  be  made  to  A  and  B*  ami  A  only  execute  i^ 

but  B  agree  thereto,  he  may  be  sued  jointly  .with  A  upon  a  covenant 

for  rent  running  with  the  land(u).     And  this  action  nay  be  auppoitedi 

although  the  covenantee  did*  not  sign  the  indenture  in  which  be  was 

named  a  party(ft;) ;  and>  we  have  seen  that  in  the  case  of  &  deed  poU» 

a  stranger  to  it  may  sue  on  a  covenant  Ifaereini  to  pay  him  a  aum  of 

jlioney,  though  it  is  otherwise  in  the  case  of  a  deed  inter  ^rte^jpy 

•   '        Where  a  contract  under  seal  has  afterwards  been  varied  in  the  teraaa 

.  ,  '  of  it  by  a  subseqiient  parol  contract,  such  substituted  agreeaeni  i?Mist 

*-      .         be  the  subject  pf  an  action  of  assumpsit,  and  not  of  fl9Vf|kaiit(y) : 

and  it  has  been  holden  that  covenant  cannot  be  supported  agaia&t  the 

*  ;  assignee  of  Ctie  grantor  of  a  rent  charge,  though  debt  ia  eiiatmaable 

against  the  pernor  oC  the  profits(z).     In  some  cases  where  tbe  hpeach 

of  a  covenant  is  misfeazance,  the  party  has  an  election  lo  proceed  by 

action  of  covenant,  or  by  action  on  the  case  for  the  tort,  aa  epuaat  t 

lessee,  either  during  his  term,  or  afterwards,  for  waate(a). 

**The  declaration  in  this  action  must  state  that  the  .contract^ 
der  seal(^) ;  and  should  usually  make  a  profert  thereof  or  sho 
excuse  for  the  omission(r)  ;  it  is  not  necessary  to  state  the 
tion  of  the  defendant's  covenant,  unless  the  pffformance  of  k 
^d  a  condition  precedent,  when  such  performanee  must  be 


file] 


(9)  CuUen,  92  94-  392 — CottercT  v. 
Hooke,  Dougl.  97.— Billet  v.  McCarthy, 
2  E^st,  151. 

(r)  Moore  et  ux.  v-  Jones, Ld.  Raytn. 
1536 — Com.  Dij;.  Pleader,  2V.2.  Co- 
venant,  .A*  1— -Fitz.  N.  B.*   G-  • 

(«)  Id.  ibid— ;<)om.  Dig.  London,  N. 
1*  tit.  Covenant^  A— Vin-  Abs  Cove- 
nant, A. 

(/)  Brett  V.  Cumberland,  Cro.  Jac. 
399  521— Com.  Dig.  Covenant,  A-l.— 
Vin.  Ab.  Covenant,  B-  pi.  1. 

(m)  Co.  Lit-  231.  a — 2  RoH.  Ab.  63. 
Com.  big.  Covenant,  A-  1. 
'    (w)  Lucke  «•  Lucke,  Lutw.  305-— 


ft 

Com.  Dig.  CoTenant,  A*  2. 

(x)  Com.    Dig.^Covenant^  ^. 
Ante,  4.  ^   . 

(y)  Ante,  96 — Heard  «.  Wadham,  31 
East,  630.— Littler  et  «1.  ^  HotUlld, 
3  T.  R.  590.      *       • 

(s)  Brewster  1;.  Kitcbell,  1 8alk.  198- 
B.  C  1  Ld.  Raym.  322.— Ante,  105. 

(a)  Kinlyside  «  Thorntoi  ef  al>^  2 
Bla.  Rep  1111.— Mast  v.  Goodsoo,  2 
Bis-  Rep.  848-  ted  gtuere- 

ib)  Ante,  109— Moore  c^  OZ*  v* 
j6x\eB,  2  Ld.  Raym.  1536.— Com.  Dig, 
Pleader,  2  V-  2. 

(c)  Read  v.  Broobman,  3  T.  R.  151. 


(51)  Vide  Van  SantmQd  r.  Sandford,  12  Johnu.  Rep,  197* 

•  ■         ■ 
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and  onljr  so  much  or  the  deed  and  covcnam  sbnuld  bv  >et  forth  m  is 
esseniliil  to  the  cause  of  nrtldn,  and  each  tnny  be  utaicit  accnril'itig  '10  ^" 
the  legal  effect,  tliout;li  il  is  more  u^ujI  to  dcclatc  in  tl]C  words  of  the 
deed  ;  and  the  bregcti  iho  may  be  in  llic  negative  of  the  covenant,  (je-" 
nerally,  or  according  to  the  lcg:il  effeei,  nnd  someitmcs  in  the  alterna- 
tive;  and  several  breaches  miiy  be  atmigned  itt  common  hV(d);  and 
damages  behig  the  object  of  the  suit,  nhuuld  be  hud  aiilTtcicni  to  cover 
the  real  amount. 

In  covenant  there  l9  Strlctlf  aafiUa,  which  can  be  termed  a  general 
issue,  for  non  ettjtietiim  onlji  piitB  in  tt,«iie  tlic  Tact  uf  settling  the  deed  ; 
and  non  tnfrcsii  conftnllonrm,  and  «//  Oedtt  are  ioBiifiicicni  pleas(f)  j 
and  rlierefore.  man  maticrs  of  derence  mum  be  pleaded  &pccrally(/). 
The  judgment  in  IhiB  action  it,  thi«(  the  pIviniilT  i«co>er  a  na^ned  sum 
for  his  damuffci  which  lie  haih  auaiiiiiicd  hf  leisan  of  the  breach  or  ■ 
breaches  ol  coveoaht,  together  with  Fiill  Cotts  of  suit,  to.which  the 
plaintiff  is  eivtitled.  though  jhe  dumagcs  •rrtovcred  be  under  40*,(j'),  [  ' 
anicss  th«  Judge  cerilfy  under  the  statute  EK«,(ft),  When  the  del'cnd- 
«it  suHen  judgment  by  tlqj'ault,  lie  Is  not  bound  in  this  action  to  put 
in  bail  In  error,  whtcn  tircum stance  rendur^  the  uciioH  of  debt  I'orrcnt 
or  monc^due  iina  contract  for  a  sum  certain.pieferable  to  coyenawi(0 


IV.  DETISUE,' 


I'iie  action  of  detinue  i*  the  only  remedy  by  Suit  for  the  recovery  of  iv.DsTia* 
•  personal  chattel  in  specie,  unless  in  those  cases  where  tbc  puny  can 
ragatn  llie  possession  tiy  replevin ;  for  in  the  actions  of  trespass  and 
troveft  for  taking  away  or  deiainitig  goods,  or  in  aaskinipsit  for  not  de- 


(d)  Poat.  2  VoLM?.  S«.-Cora-  Pig- 


Pleader 
Com.Kc 


2  V.  ^  2 — Uumntcr  v.  Btreh. 

1-  Dig  PleRdcf,  2  V.  i.  ka— 
V.  Tlie  easi  InJu.  C<>nip.iny,  8 
\ — WiUinghani   v.   Comb,   I 

.'  „..,.  Dig,  PleaJcr,  V-'*,&c.    ' 

I  ,rid-3ijed.  euv 

ij.  i:Uz.  e.  6— T^d.  flW, 
riJd.  lorrvolOTfl. 


■  debt  and  deti'iue  may  be  j'lincd 
same  »ct'ior,  tjimijfli   ibe  judg- 

is  d.lTcreni,  s«  bmwtil.  I(cil,186- 
Glib.  C  P-  a — S  SHind.  117'  b.  and  a* 
it  has  bcra  ^ner^Ky  staled  that  Ucti- 
oue  IK  not  ■iiRlaiiwIile  wltvn  llie  ^ooijs 
ttair.  tBrlituilg  inlo  ibe  drfenduit's  poa- 
•caamn,  (•<:■  3  Ula-  Ctnn.  t.t3,  pu^t. 
lie  )  I  huve  tlitrefDH  euiisiJrivd  iliii, 
action  umler  the  boad  oT  nct'una  vr 


(R)  Tliii  is  ceiULinly  cMifirined  b<r  lbs  lilsUry  of  (he  action,  ttom  which  it  will 
B^tpeartbat  detiniut  on*  originAly  nu  other  tliao  an  .iction  of  di:bt  in  lliedetinet, 
i]^nnAaU|FdMn;  <MBiNltBlMlMrt[lPl[||W'iniiii  nr  law  reapee'ing  this ae- 
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IV.I>Btim.  fiirering  dieniy  danuget  Iknly  csn  be  rMovcredfi-).    This  actif»  majr  te 

eoDsidered)  Istfivith  rcferonce  to  the  nature  of  the  thing  to  be  recover* 

^  •  ed ;  adlyi  the  plaintifiTs  interest  therein  |  Sdlfi  the  injurjr ;  4thly,  tjbe 

#pleadin)^s;  ahd  iSthly,  the  judgment. 

lst;Viirwhiit     As  the  object  of  this  action  i*s  the  recoverjr  of  k  specific  cbsttely  the 

^ropeit^  It    g^^g  fy^  nvhich  it  Is  brought  must  be  distinguishable  freoi  outer  *pri^ 

f  iit*  1  ptnjt  and  their  identity  ascertainable  by  some  certain  wieents  th«ii»u 

*  Ues  for  a  horse,  a  cow,  or  money,  in  a  bag ;  but  for  money  or  conif  Ice* 

*  not  in  a  bag  or  chest  or  otherwise  distinguishable  from  property  of  the 

same  description,  detinue  cannot  be  supported(iE*).    It  Ues  upon  a  ooo> 

tract  ibr  not  delivering  a  specific  chattel  in  pursuance  of  a  ^ailmeiit  or 

•  »    other  contract(/);  but,  as  to  support  this  action,  {be  property  io  ooiM 
\^  .     .    particular  chisel  must  be  vested  in  the  plaintiff,  assumpaii,  or  debt  Ib 

4  ,lhe  detinet,  is  the  only  remedy  for  the  non-delivery  of  corny  kc,  seU| 

.     where  nonspecific  corn  was  contracted  for(m). 

2ndly,*tie    «  A  person  who  has  the  absolute  or  general  property  in  goods,  aad  tbe 

gaintifi^slti.f^glil  to  immediate  possession,  may  support  this  action,  altlfpogli  he 

has  never  had  the  actual  possession ;  therefore  an  heir  may  mjiiflfsam 

'      ^        '  detinue  for  an  heir  loom ;  and  if  goods  be  delivered  to  A  to  deliver  to 

B,  the  latter  may  support  this  action,  Che  property  being  vested  in  hiA 

'  %  the  delivery  to  his  use(n).     But  if  the  plaintiff  liave  not  tho  right  to 

the  immediate  possession  of  the  goods,  and  his  interest  be  in  re«orsion». 

*  l|e  cannot ^fupport  detinue,  trover,  or  trespass(o).    A  person  wtai  has 

'-  only  a  special  property,  as  a  bailee,  &c.  may  also  support  this  aotioof 

f,    'where  he  delivered  the  goods  to  tlTe  defendant,  or  they  were  t|lfcoB  tmt 

r  '119  1  of  ^ucb  bailee's  custody(/i).  It  is  said  thtit  if  a  ^person  detain  the  goods 

of  a  woman,  which  came  to  his  hands  before  her  noarriage,  the  iMsba&d 

nlone  roust  bring  this  action,  because  the  property  is  in  him  alone  aft 

^  llw  time,  of  the  action  Orough((v).  ,  -         *     • 

3HBy»liw      -  "^he  gist  of  this  action  is  the  wrongful  detainer,  and  not  Ihe  ossghi^ 

i>UW|r*       .  takuig(r). '  It  lies  against  any  person- who  has  the  actual  possoadoa  e€ 

the  chattel,  and  who4«cquired  it  by  lawful  means,  as  eitiier  by  hoilmeiiti 

'   '   ''    *      #ftUvery,  or  findHig(ir).     It  is  a  common  doctrii^e  in  th^books  th«it  this 

.^'  aciion^annot  be  supported,  if  the  di^fendant  took  the  goods  tcrtkm9ly(i)^ 

•  *  • 

(it)  3Bla.  Com.  146-  152— Kettle  v,  {f)  Bro.  Ab.  DetiRQe.-^3  Saund.  47. 

Bromsall,  Willes,  120— Co-  Lit-  2V6- b.  b.  c  d- 

•      Com.  Dig.  Detinue,  A.  (9)  Bui  N.  P.  50— Ante,  60,  l.«-Md. 

^    '           *•((*)  Com.  Dig.  Detinue,  B-  C — Co.  vide   Bern  et  ux-  v.  Mattaiic,  K*  T. 

^       Lit.  386.  b.-.3  BU.  Com.  152.— Isaack  Hardw.  120.                            •     * 

«.<Clark»'2  Bulstr.  308 — Moore»  394.  *      (r).3  Bla.  Com.  152 — Co.  Lit.  386.  b. 

\  "              It  dees  not  lie  for  real  property .-^Cou-  (0  Kettle  v-  Brom&all,  Willes,  118.-^ 

*     «           pledike  «.  Coupledike,  Cro.  Jac  39.  Co.  Lit.  386.  b — ^Fiiz.  Nat.  Brev?  138. 

S.^                    (0  Fit*.  N.  B.  138 — Kettle  V.  Brom-  E— Bac  Ab.  Detinue,  A. 

fill,  Willes,  130.~-3  Bla.  Com.  152-  (0  ^  Hen.  7-  9 — 3  Bbi.  Com.  152.-^ 

*     *       .     (m)  3  Woo'ddes,  ia4^Brikhead  v^  Brq.  Ab.  Detinue,   pi.  36.  53^>-^m. 

Wilson,  1  Dyer,  24.  b.  Dig.  Detinue,  D.—V in.  Ab.  Detinue,  B« 


(n)  3  8Rund.*4r.  a.  n.— -1  Bro.  Ab.  3  pi.  5.  Xrespass,  Y.  pi.  13.— Bishop  v. 

]letiniie>  pL  30.  45.— -1  Rol.  Ab.  606-—  Viacountess  Montague,  Cro.  Eliz.  834» 

Com.  Dig.  Detinue,  A.  Selw.  Ni.  P^.  Detinue* 

(a)  Gerdbn  «i  Harper*  7  T.'B.  (^  •  . 
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an  «|»iii<m  whicft  tpp^Vs  tolbe  ftmwifciiym  tb«  judgment  gt Briant  Ch.IV.Dxrnnm. 
J.  wiM»  hekl(»)  that  detinue  coujd  not  io  inch  case  be  sttpfMrted;  on 
tlus  fiOlacioeB  reuoning,  that  by  the  tresp^^ss  the  property  of  ^e  plain*  «    . 

tiff  WM  divested^  and  that  in jorder  to  support  detinue^  the  property  in . 
the  chactii  muat  ka  vested  in  the  pluntiff  at  the  time  of  the  conunence* 
nent  of  hit  afllMn(«) ;  but  it  is  observable  thai  Viivisor,  J.  in  ihe  aame 
€9^  was  of  e  different  opinioni  and  the,.notion  that  the  property  ia 
changed  by  the  trespass  appears  ^infounded^  for  though  a  trespasser  die 
poaseaeedi  the  property  is  not  theVeby  altered(j7)  i  •and  it  has  been  de- 
cided thaiif  geods,  Sec.  taken  away  atill  continue  in  specie  in  the  hands 
•f  tfaewreiifrdeer  or'his  executor,  replevin  or  detinue,  *inay  be  sup-  [  *i30  J 
^  er  against  the  ezecutor(y) :  and  though  m  pleading  it  is  usual    . 
r  that  the  defendant  acquired  the  goods  by  finding,  yet  that  alle- 
gation t#not  traversable(z) :  and,  as  observed  in  Kettle  v.  Brdaisall(a)^ 
II  detinae  could  not  te  supported  a  pefson  inigtit  be  greatly  injuredf      , 
and  have  no  adequate  remedy  t  for  in  trover  damages  only  can  be  r^o- 
vered,  and  the  tiling  detttiaedmay  be  of  sucha  description-lhata  judg*    .    '    * 
ment  aaerely  for  damages  would  bean  inadequate  satis&ctioi^^).    Oe-  "        .\ 
tinue  cannot  be  supported* against  a  person  who  never  had  the  posses^         «  . 
eion  of  the  gopds  f  as  against  an  executor  on  a  bailment  to  the  testator^  ^ 

iinless  the  eoods  eaMie  to  the  possesaipn  of  the  execuior(c) ;  nor  doee 
it  lie  afalnst  a  bailee,  if  before  demand  he  lose  tl^pm  by  accideAt(<f) ; 
Ihoogh  if*  he  wrongfully  deliver  the  goods  to  another,  he  mj^l  lontinue  .  ^ 

'  ]lable(e}.    If  goods  be  delivered-  to  a  feme  before  her  marriagei  and.  af-  •  - 
.terwards-  detained^  the  actiop  may  be  brought  against  hBibaiil«and 

'  wife(/}$  but  if  the  bailment  were  to  the  husband  and  wife  after  mar^        -  * 

'  riage,  it  is  said  that  the  husband  must  be  sued  abne.(^) 

With  respect  to  the  fileadingB  in  this  action,  more  certainty  is  neces-The  pletd- 
aary  in  the  descnption  of  the  chattels,  than  in  an  action  of  trover  or  re-'^S** 
*fAe«ia(A)  ;  hut  it  is  hot  necessary  to  state  the  *date  of  a  deed(f) ;  and  if  []  ssfl  '\ 
the  adieii  be  brought  for  several  articles,  the  value  of  each  need  not  be     ' 
eltted  separately  in  the  declaration,  though  the  jury  should  sever  the 
value  of  eBeb1>y  their  verdtct(A:).    In  the  case  of  a  special  bailment,  ic 
fa-jxroper  to  declare,  at  least  in  one  county  on  the  bailmeniC/),  and  to 

(«)  6  Ben.  7.  ft,  Detinue,  D.  5.  pi.  62. 

Xw)  6H«n.  7.  9.— Lord  Kenyon,  Ch.  (c)   Bro,  Detioue,     19.— Uaack    v.        ^ 

J.  in  ML'Manua  v.Crickei,  \  East,  10r,S.  CUrk,  2  BuUtr.  308.                                  '          ^. 

ebserrcd  upon  thU  doctrine  of  the  prO-«  (cO  Bro.  Detinue,  pi.  1.  33. 40.                *" 

peny  being  altered  by  a  trespass.  («)  Id.  Ibiil.  and  pi.  2.  34-                             \ 

I  (x)  Com.  Dig.  tit.  Bien,  B.  (/)Co.l.it.  351.  b. 

«      (y)  tie  Mason  «•  Dixon,  Sir  Wm.  *      (g)  Isaack  v.  Clark,  2  Bulatr.  308.-^ 

lones,  173. 4.— 1  Saund.  216.  a.  38  Bd.  ill.  fol.  1.                       .            -           * 

(jr)  Doc.  PUc.  124 — Bro.  Ab.  Deti.  (A)  2  Saund.  74.  a.  b.^Co.  Lit.  286.                  /  • 

Aiie»  pi.  50.-^MillB  V.  Graham,  1  New  b — Post.  2  Vol.  284.                             ;» 

Bep.  140.  Jenk.  2  Cent.'  page  78.  (t)  Alcorn  o.  Westbropk,  I  Wilt.  116.  *         ^  * 

•  (o)  Wilier,  120.  ik)  'Pawly  ».  Holly,  2  BU-  Rep.  853- 

(i)  See  also  Bishop  v.  Viscountess  Post.  2  Vol.  284.— Jenk^  2  Cent.  ItS.                       • 

Montague,  Cro.  Bli2.  824.— Com.  Dig.  (/)  Mdls  v-  Graham,  I  Hew  Bep.      *  -    ^ 

4aaBBfM.6^27Uen.8.22-^rm.Ab.  146.«-PosU  2  Vol.  284»  * 
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•  « 


IVrlMan».|Af  a  tpwlid  teqpiwt^n) ;  bat.tn'  •dvlf  e*et,  if  i$  Mfkiiattl  to  <»<!kgt 

upon  the  tuppoted  fincKnf i  whicb  we  have  seen  i»  Ml  tnivefMMe(ii> 

•  The  general  tiaue  in  this  action  is  non  detinct,  asd  wiier-H  the  defeii- 

,      .  dant  may  give  in  evidence  a  gift  from  th^  plaintiSi  «r  «if  other  defence 

which  proves  that  the  defendant  doth  not  detain  4he  plaintiff'^  gooda; 

but  the  defendant  must  plead  specially  that  the  goods  woiw  pawned  m 

him  for  money  remaining  unpaid(o). 

fhe  verdiet      The  nature  of  this  action  requires4that  the  verdipi  and  jddgment  bo 

aad  jiidg-     such,  that  a  specific  remedy  mlty  be*  had  for  recovefy  of  the  goods  lAsk 

taioedy  or  a  satisfaction  in  value  for  each  several  parcel^  fa  case  thof^ 

or  either  of  them,  cannot  be  returned  ;^d  there&roy  ^bew  the  aodoB 

is  for  several  chattels,  the  Jury  ought  by  their  .verdict  to  asiMs  tlio  ma- 

.    lue  of  each  separately(A) ;  and  if  the  jury  neglect  to  find  the'valwe,  ilH 

omission  cannot  be  supplied  by  writ  of  inquiry(^).     Thtjtii^^ment  is  la 

[  *139  3  ^^  altemativot  that,  the  *plaiptiff  do  recover  tbe  goods,  or  tbe  valwa 

n    tharooff  if  he  cannot  have  the  goods  themselves,  and  his  dmagoa  Ibr 

'  ^  •     tbe  detention,  and  his  full  costs  of  suit(r).  This<Action  is  in  most  cases 

adll.subjipt  to  wager  of  ItiW,  ofi  which  account  it  was  not  mucb  iir^uae^ 

•         till  that  mode  of  trial  became  obsolete,  but  nbw  it  is  frequently  adopcad. 


OF  ACTIONS  IN  FORM  EX  DELICTO. 


<  > 


vaToaa  •»      Pergonal  actions  in  form  <x  delicto^  and  which  are  principally  Cat  Ibo 

nr/vxiss    redress  of  wrongs  unconnected  with  contract,  are  case,  troveri  detl- 

ssucTo.  nuQ^^^^  replevin,  and  trespass  vi  et  armie.    Mixed  actions  ace  tjaca* 

mentf  waste,  &c.     Before  we  consider  the  application  of  these  rensc^ 

.    ^     dies,  it  is  advisable  to  talte  a  concise  view  of  the  nature  of  the  diffsreiil 

.  "*   ^     .     injuries  ex  delicto^  because  they  in  general  govern  the  form  of  the  ae^ 

iion  ;  thus  if  the  injury  be  forcible^  and  occasioned  tmMediqtel^  by  the  aat 

''\    ^  of  the  defendant,  tresfiasa  vi  et  amda  is  the  proper  remedy  |  but  if  tlie 

injury  be  not  in  legal  contemplation, >^md/e,  brnot  dire€t w!iim$ned^ 

*  4$e  OB  the  act  done,  but  only  conaequemialp  then  the  rq^dy  is  by  ac* 


'  (m)  Reitle  v-  BromsftU,  Willes,  120* 
Post.  2  Vol.  285. 

(n)  Mills  v.  Graham,  1  New  Rep. 
]|40— lAtkinioti  V.  Baker,  4  T.  U.  229< 
KeUle  V.  BromsuU,  ^illes,  120.      , 

(o)  Co.  Lit.  283. 

ip)  Pawly  V.  Holly,  2  Bla.  Rep.  854. 
.3  H.  6.  43.  ft.  Jenk.  2  Cent.  112. 
»'  {q)  Cheney's  Case,  10  Co.  119.  b.^ 
*Berbert  v.  Waters,  Sslk.  i^OG.      « 


(r)  Peters  v*  Heywsrd,  Gio.   Jac. 

j682,  3.— Tidd's  Forms,  302.'^Town», 
end's  judgment,  1  Boole.  344.  2  Boolc^ 
82, 3,4, 5 — Aston's  Ent  202.«-2  Keilw, 
64. 

(t)  We  have  already  considered  this 
action,  which  we  have  seen* lies  for  non- 
delivery of  goods  according  to  aeon* 
tract,  and  therefore  it  is  unnecessary  to 
give  it  further  consideration.  # 


•S? 


.    (5a}  Vide  JMent  ▼•  B^d  ^  otken,  1^  Eat  ft  Bep.  315. 
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uon  on  tht  ta*e{i)i  ind  ■ibera  an  atlier  pobis  relnting  (o  the  nature  viiVM  ni 
of  injuiicB,  wiiicb,  u  ihey  affcctnbe  form  of  the  action,  «r«  material  j^'J^p^^; 
to  be  tiarertained.  [   »\^%  "] 

Iniuries  rj-  detieto  are  ID  lefjal  coDsitlCTBtion  committeil  mth  fortt, 
as  assault!  and  bviterieit  l<e-  or  vdihoui  force,  »*  i]and«r,  kc.(n). 
Thty  are  b1m>  either  immrtiiate  and  ify'rct,  gr  mediaie  and  tO'*»t- 
yutniiai.  It  !»  frtqueolly  dilTicull  to  dciermine  Wlrto  ihc  injury 
ia  (a  b»  coiisidored  forciMe  or  not,  sod  nbcn  itnmediaie  or  conte- 
qucniiul,  and  ihererore  fvUethcr  trcspia^  or  caie  it  the  proper  reioe- 
dy{...r 

Force  is  in  Icf^  con«iJeraiion,  of  two  itncripUons,  either  imfiUrd  by  when  forcl- 
law  or  atUitti;  force  u  im/itifii  in  every  irctpan  quarx  flaiuuin /regii(x)Me  crnot- 
'flie  diaiittciicia  is  materiul,  and  is  ifaut  put  in  Salkeld ;  ■*  Ifone  enter 
inio  my  iiround,  i  iniiii  request  dim  to  depart,  before  i  can  lay  handa 
OD  him,  10  turn  hini  out :  for  rver))  iin/iotfiio  manuum  is  an  aisault  and 

bi.|i-'->-    'v'-i'-i -'i.i  I—    -i'  =  Mficd  upon  llie  account  of  breaking  the 

i'  IS  requcM   to  depart;  the  other  is  an 

"'  '<  Ijreakitig  open  a  door  or  gate,  and  ia 

III.  .    ffitco  to  (hrce;  and  if  ono  break  down 

■''0  g^fc,  or  cuti 
■.  lie  gone,  hui 

Kcitd)'  and  lake  tmny  my  icoods.  I  maj  immedutely  oppose  blm.  for 

'there  ia  no  limi:  lo  mukc  a  re<|uesi(v)-"'*     In  the  case  of  false  impti-   {^  'ISi  \ 

sonmcdi  j)m  force  i«  inipliedi,';) ;  and  ihe  same  rule  prevails  where  a 

wilV,  rl;mj;f!tcr,  dt  srrvHni  huve  been  cniiccd  atoay  or  debauched,  though 

•  4,  ibe  luw  cuftKidorinif  then)  incapabla  of  coDsent- 

y  Ijc  BUpporicd,  ihoiiKb  case  for  the  consequence 

I  1  uj  he  the  more  proper  form  of  declaration((i). 

iiic  iirv"r  ui  >.ijki)ce  wiih  Hliicli  the  a^t  is  done,  is  not  material  aa 

■  to'ia  acgard!!  the  yirmi  of  action,  (or  if  »  lug  were  pnt  down  in  tlie 

*^|il  quioi  troy  upon  a  roan's  foot,  the  action  would  he  trespass ;  but  if 


1  my  Qioic  fi  etarmU,  I  need  not  request  htm 
y  by  hads  on  him  immcdinteljr  i  so  if  one  <tome 


Mp 


MO. 


V    Bvaen  dl  t\;  8 

(»i  \iiit,  1?;'   •!    I --Uogen  o,  Im- 

Ur,!.  „.    ■  \\..    Hi:j:    Its.  9— Ogle  el 

^i    ■-     ll.,r,lt.   r-.  ..  ,    L-  1.  U    191 liny. 

Mnl  t-  U-i.k»,  2  kilts:.  1114.  " 

\ij  Uretn  «.  U<nl>Urd,  3!lalb-A4I.. 

Co!  Lit.  257  b.  Ul  b.  Xm.  u.-Uu>«: 

•iSiny,  1  Sauiid-  Bl.  1  Saund.  IV).  a. 


4.— ^Veirer  v.  Suoh,  S  T-  B.  78.— The 
King  «  Wll«on  «  al-,  ST.  R.  3i8.— 
B»c.  Ab,  tit.  Tr<spaa< 

(j/)  Green  »  Caddanl,  SS^klk  641— 
Wester  ,.  Buili,  8  T  R.  ?8 — ^The  liing 
t.  W.lsoiicul.,  ax.  K.  5S7. 

(i)  Emmet  t  L^'ne.  I  Ktw  Rep.  233, 
1  Sdwyn**  Ni.  Pri-  Aildcoda,  363. 

Co)  TullJifBc  t  W«Je,  3  Wile-  18— 
Fit*.  H  II  m.  9V— Weeded  f  .Tiai- 
brcll.  .5  T  It.  ::6I..MaGradun«.  OU- 
rsM,  6  Knit,  387 — 3  Uia.  Cgm.  140^ 
K-<t  *cc  Woodward  v.  Walton.  2  Mew 
R«p-4r«-aDdSc1»)n,N.  P  12- 


d  force  ii  neccanry  to  bt  proved- 
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KATuvs  Of  thrown  into  the  road  with  whatever  violence,  and  one  qfi^rwuf  dW  fell 

fix  OXUCTO 


iif jTBiss    ^^^j,  j^^  .^  would  be  case  and  not  irc8|Jas8(^).    With  respect  to  iBJonei 


to  a' right  or  property  not  tangible^  such  as  reputalioii>.flnd  heidtht  aid 

real  property  incorporeal,  as  a  right  of  way,  commoni  tec.  as'the  Ina^ 

ter  or  property  injured  cannot  be  affected  Immediately  by  any  taih 

stance,  the  injuries  thereto*  hpwcVer  malevolent  and  hoi%terci»triFcd, 

cannot  be  considered  as  committed  with  force(r);  aildin  geaerid  a 

mere  non/erarattce  cannot  be  considered  as  forcible,  ftr  wfter^  there  fne' 

'   '        been  no  act,  there  cannot  be  Force,  as  in  the  case  of  a  neglect'ts  tak% 

away  tilh6§(rf),  or^  a  mere   detention  of  goods  withowt  *«i  imlawfii! 

[  •125  ]  takUig(0;  o**  *thc  neglect  to  repair  the  bank!  of  a  river  whereby  Hie 

plaintiff  *s  land  waa  overflowed(/),  or  neglect  to  redeliver  ^bcaefdis^ 

trained  damage  feasant,  'v^hen  sufficient  amends  were  tendered' befci* 

lihe  beast  was  iropounded(5^).  .  When  it  is  material  to  rely  ^pe*  actttti 

«    force  in  fiieadingj  as  In  the  case  of'  a  forcible  entry,,  the  words  .»♦  mtnm 

•     "  foni^**  or  "with  strong  hand,'V should  be  adopied(A);  but  in  other 

cases  the  words  «w  €t  mrmis**  or  with  forc^  and  arms,  are  suffi- 

cieni(t).  *  . 

Whet^mnte.  An  injuvy.  w  considered  as  immediaie  when  the  act  complaindd  of 
^^^^  ^^.^^^'it€elf^2Xi^  ^01  mtvt\Y  9,  con$equ^fcc  of  that  act,  occations  the  injury; 
sequential-    ^^^  ^^^  ^  ^^^^  ^  ^.^^^  ^^  ^^^  ^^  another,"  or  he  drive  a  carriage  mn4 

iorsea  s^inst  him  or  his  proper ty(/Jr),  or  if  he  poor  water  on  another^ 
^  person  or  his  land(/)>  er  do  any  act  thereon(m) ;» or  if  a  wild  beast  or 

.  other  dingerous  thing  be  turned  out  or  put  in  motion,  and  mtachief 
immediately  en8ue(»);  of  if  a  log  be  thrown  into  a  highway,  apd  in 
the  act  of  throwing  or  falling,  hit  another,  the  injury  is  immediate,  and 
trespass  is  the  rcraedy(o):  and  where  a  lighted  squib  was  thrown  ui  a 
"  market-place,  and  afterwards  thrown  about  by  others  in  self-dcfeoce> 

.  '     *  and  ultimately  hurt  the  plaintfff,  the  injury  i^s  considered  as  the  im- 

mediate act  of  the  first  thrower,  and  a  trespass;  the  new  direction  and  ^ 
new  force  given  to  it  by  th^  other  persons  not  being  a  new  treapass» ' 

>  (*)  Per  Le  Blanc,  J.— Usme  v.  Bray,         (A)  The  King  «.  Wilson  et  aW  8  T.^ 

:    ,     j        3  Bist,. 602— Reynolds  w.  Clarke,   1  K:  357^ Weaver  «.  Bush;  8  T.  R- 78- 
Stra.  e3d^Day  v.  Edwards,  5  T- E.  (0  Id.  ibid.— Ante ,123.11.  x.—Jenk. 

'\  649-  Cent.  186. 

(c)  3  Bla.  Com.  122,  3.  (it)  licame  v.  Bray,  15  Bast,  593-  597. 

(d^  Tamer  et  al.  v.  Hawkins  ctal.,  Covcll  v.  LAming,    1  Campb.  49>'.— 

'  .'    ••  1  Bos.  &  Pul.  4r6.--8hapcott  u  Mug-  Lotan  t».  Cross,  2  Campb- 465- 

ford,  Ld.  Baym.  138.         .  '  .  (0  Reynolds  t».  Cl?wke,  2  Ld.  Raym. 

(e)  2  Saund.  47-  k,  I.    '  1403. 
^     .                  (/J  Bco.Ab.  Act.  SurleCase,  pi.         (m)  Shapcott  «.    Mugford,    1    Ld- 

•  36— Fltz.  N.  B.  93.^Bac.  Ab.  Trcs-  Haym.  188- 

pass,  A.  («)  Uame  v.  Bray,  3  East,  5^. 

is)  Six  Carpenter's  Case,  8  Co.  146.  '    (e)  1  Stra-  634.—Ante,  122- 


■«M 
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*but  merely  a  contiouation  of  tb«  origiDal  force(A);  and  where  .the  vatvbs  of 
defendafti  driving  his  carriage  on  the  wrong  side  of  a  road^  when  it  was  ^x'^^^^^to. 
darki  by  accident  drove  Against  the  plaintiff's  curricle}  it  was  holdc^n  ^  *i26  ^ 
that  the  injury  which  the  plaiotiff  had  sustained}  having  been  imme- 
diate from  the  act  of  driving  by  the  defendant,  the  proper  remedy  was 
tre8pass(9).^^ 

Bnt  where  the  damage  or  injury  ensued  not  directly  from  the  act 
complained  of,  it  is  termed  consequential  or  mediate,  and  cannot  amount  ^ 
to  •  trespass :  thus  in  the  instance  just  stated}  if  a  log  in  the  act  of 
being  thrown  into  the  highway,  hit  another,  the  injury  is  immediate.; 
but  if  after  it  has  fallen,  another  tumble  over  it  and  be  hurt,  the  injury 
is  ODly*coiisequential  and  the  remedy  should  be  case(r):  so  if  a  person 
pour  water  <v)  my  land,  the  injury  is  immediate ;  but  if  he  stop  up  a 
water-course  on  his  own  land,  or  if  he  place  a  spout  on  bis  own  build- 
ing, in  consequence  of  which  water  afterwards  runs  therefrom  into  my 
land,  the  injury  is  consequential,  because  the  flowing  of  the  rain  water 
which  was  the  immediate  injury  was  not  the  wrongdoer's  immediate 
act,  hut  only  the  consequence  thereof,  and  which  will  not  render  the 
act  itsetf  a  trespass,  or  an  immediate  wrong(«).^7 

It  ift  chiefly  in  aotions  for  riinning  down  ships,  that  difficulties  occur, 
because  the  force  which  occasions  the  injury  is  not  in  such  case  neces- 
•arily  *the  immediate  act  of  the  person  steering,  for  the  < wind  acid  [  *137  ] 
waves  may  and  generally  do  occasion  the  force,  and  the  personal  aot  v 

of  the  party  rather  consists  in  putting  the  vessel  in  the  way  to  be  acted 
upon  by  the  wind,  and  the  injury  might  even  have  happened  from  tiie 
operation  of  the  wind  and  tide  counteracting  his  e(rort8(u).  Id  the  caae 
of  injuries  arising  from  driving  carriages  or  navigating  ships,  if  the 
injury  were  immediate  though  occasioned  by  negligence,  or  if  it  he 
atftfed  in  the  declaration  to  have  been  xoilfuUy  committed,  or  appear 
to  have  been  so  on  the  trial,  the  remedy  must  be  trespas8(w) ;  but  if 
the  injury  were  merely  attributable  to  negligence,  the  party  injured 
has  sometimes  an  ^lectiot),  either  to  treat  the  negligence  of  the  defend- 
ant ea  the  cause  of  action  and  to  declare  in  case :  or  to  consider  the  act 


{p)  Scott  t).  Shephard,  3  WiU:  403. 
S.  C.  2  Bla.  Rep.  892.-*Ogle  et  al-  v* 
Barnes  et  a].»  8  T.  R>  190- 

(9)  Leame  v.  Bray,  3  East,  593.*— 
Rogers  v.  Imbleton,  2  New  Rep-  lir— 
Covell  V.  Lanning,  1  Campb-  497**— 
Lotan  V.  Cross,  2  Campb*  465 — but  see 
Huggett  V*  Montgomery,  2  New  Rep. 
446. 

(r)  Leame  v.  Bray,  3  East,  602— 
Reynolds  v- Clarke,  1  Stra.  636 — Day 
«•  Edwards^  5  T.  B-  649. 


(«)  Reynolds  v.  Clarke,  Stra.  634^  5. 
S.  C  Ld.  Raym.  1399*— Uaward  v. 
Bankes,  2  Burr.  1114. 

(u)  Leame  v.  Bray,  3  East*  601.  3.— 
Ogle  et  al-  v.  Barnes  et  al.,  8  T.  R.  192. 
Turner  et  al.  v.  Hopkins  et  al.,  1  Bos. 
&  Pul.  476. 

(w)  Ogle  et  al-  v.  Barnes  et  aL,  8  T« 
R.  188 — Leame  v.  Bray,  3  Bast,  601. 
Boucher  v-  Noidstrom,  1  Taunton,  569. 
Covell  V.  Lsaintng,  1  Campb.  497—- 
Lotan  V.  Croat,  2  Campb.  465- 


(JSS)  Vide  Taylor  ▼.  Rainbow^  2  Ben.  U  Mun.  423. 
\sr)  Vide  Adism  ?•  Bemm9»a}ff  X  Ma—.  Bep,  US, 

N 
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vATtrmi  <w  Itaelf  «i  the  tnjqfyi  and  to  declare  is  tre9pa8s(j?).    In  Soo((  v.  Sbep- 
Bx^omci^  ^^^y)i  ^^*  J*  BlackstoDC  said,  that  a  peraoa  may  bring  trespass  for 
the  iiDmediate  injury,  and  subjoin  a  fifr  guod  for  the  conaequemisl 
damaf^e,  or  case  for  the  consequential  damagei  passing  ofer  the  ins- 
nediate  injury ;  and  in  Pitts  v,  Gaince  and  another(z),  where  the  4e«^ 
dai^tion  was  in  case,  and  stated  that  the  plainuff  was  master  of  a  ship 
C  *1^8  ]  laden  with  com  ready  to  sail,  and  that  the  defendant  seized  the  *sbip 
and  detained  her,  whereby  the  plaintiff  was  prevented  from  proceediii^ 
in  his  Toyage,  an  exception  was  taken  that  the  declaration  should  hare 
-    heen  trespass,  and  several  cases  were  cited ;  but  Lord  Holt  observed, 
that  in  those  cases,  the  pkintiff  bad  a  property  in-  the  thing  tafcen,  hot 
here  the  ship  was  not  the  master's,  but  the  owner's ;  the  eaaster  only 
declared  as  a  particulaK  oflfictr,  and  could  only  recover  for  hn  partico*- 
lar  loss,  yet  he  might  have  brought  trespciss,  a6«  bailee  of  goods  may, 
and  declared  upon  his  possession,  which  is  sufficient  to  maintain  tres- 
pass.   Hence  it  appears  that  either  trespass,  oil  case,  may  sometimes 
be  supported  where  there  is  both  an  immedmte  and  also  a  fo^^quential 
injury(fl).** 
liSgslil^  of       The  legality  or  illegality  of  the  original  act  is  not  in  geaeial  the  erite- 
^•f^^f^^  rion  whether  the  injury  was  immediate  ot-  conteqaential,  «(r  whether 
the  remedy  should  be  trespass  or  csse(6);  for  a  person  may  become 
an  immediate  trespasser  vi  et  armi$^  even  in  the  porformaDce  of  a  law- 
lol  act,  if  in  the  course  of  such  performance  he  be  gaiky  of  neglect ; 
as  if  he  hurt  snother  by  accident,  yet  he  is  answerable  in  trespass  vt 
tt  arndtfi  as  for  an  immediate  injury(c) ;  so  case  will  li^  for  domg  an 
unlawful  act,  if  the  damage  sustained  thereby  be  not  immediate  but 
[  *139  3  consequential(e/) ;  however,  if  the  injury  ^ere  ^ondsr  regular  pro- 
cesa,  as  in  the  case  |^f  a  malicious  arrest^  pr  prosecution,  though  s«ch 
ifijurywere  forcible  and  immediate,  yet  the  remedy  must  be  case(r).«> 

(x)  Rogers  V'  IpribletOHf  2  New  Rep.  -  (n)  1  Salk.  1(K  n*  a — ^Sed  videBowr- 

117.— 0(|ple  et  at  t;.  Bames  et  al.,  8  T-  den  v.  Ailoway,  11  Mod.  180,  l.--fiemb. 

R.  l^.-^Lesme  v.  Bray,  3  East,  601 —  contra. 

Turner  et  al'  v-  Hawkins  et  al.,  '1  Bos.  (6)  1  Stra-  6S5-  n.  S^-r^Leam^  r>.  Bray, 

fc  Ptol*  473 — but  see  Co  veil  V.  Laming,  3  East,  601 — Scott  v.   Shepherd,    3 

1  Campb.  497.'Lotali  v.  Cross,  2  Camp.  Wils.  409 —S.  C.  2  Bta.  Rep.  894. 

465.  (c)  Id.  ibid — Scott  v.  Shepherd,  3 

(y)  2  Bla.  Rep.  897 — Bourden  v.  Al-  Wils.  411  —lender wood  v  Hewson,  1 

loway,  11'  Mod.  160.-«Slade*s  Case,  4  Str.  596 — 2^  U^n.  VII.  28.  a. 

Co.  94. b*  95— Wheatly  V.  Stone,  Hob.  .       id)  Bourden  v.  Alloway,   11  Mod. 

180.— Anon.,  Sty.'  99 — Turner  et  al.  v,  180.— Scott  v,  Shepherd,  3  WiU.  410, 

Hawkins  et  al.,  1  Bos.  &  Pul.  475 —  1*-<S.  C  2  Bla.  Rep.  89l5. 

Haaraad  «.  Bankes,    2  Burr.  1113.—  •      (e)  Belk  v.  Broadbent  et  uz*,  3  T. 

Pitts  V,  Gaince  &  Foresigbt,  Salk.  la.  R*  185. 

(O  1  Salk.  10. 


(58)  y'v^*Sttatz  V.  DUkejh  5  AfUMy,  288.  * 

(59)  Vide*  'S^r  v.  Rainbnf^  2  ffen^U  .^im.423. 

(60)  But  where  a  sheriff*  levied  a  fi.  fa-  after  the  return  day,  the  proper  actioa 
IS  treapaas  and  act  caae-    ^cvf  v.  Lewin  £#  Uvingtun^  4  J9fmM*  Rep,  4#0. 
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Xm  ia  Ibt  intent  ot  deaifpt  at  Ihe  wrong  dMr  the  criterion,  U  U>  the  nmH** 
fern)  of  the  rAnedy(/)  ;  for  where  the  act  occationing  an  injurf  is  un-    '"'"""*' 
Ikwfiil,  the  intent  of  the'  wrong  doer  is  iinnwterul(j')  ;  and  it  Is  clear,  intent  wim 
tbMt  the  ndnd  needs  not  concur  in  the  act  that  occasions  an  injury  to  niMetial> 
uxKber,  and  if  the  act  occaudo  an  immediMe  injnrj,  trespass  is  the 
proper  remedy  without  rdferende  to  the  iBient(A)  ;  if  however,  in  plead- 
ing, the  injury  be  stated  to  have  been  cninmtlted  wilfully  ("and  in  other 
raapectf  it   be  uncertain  whAier  it  were  immediate   orconiequeniial, 
the  court  will  considernt  as  an  immediate  injary(l).     There  are  many 
cases  in  the  booka,  where  the  inj\i^  being  direct  and  immediate,  tre^ 
pass  has  been  bolden  to  liej  tlKiugh  the  injury  were  not  intentionH),  as 
lu  Weaver  t.  Ward(it),  vMtf  (be  defendant  exerciung  in  the  tnlned 
bands  and  firing  his  musket,  by  accidcfit  hurt  the  plaintiiTi  and  in  Uh-         ' 
derwood  v.  tIewson^},^here  one  uncocking  a  gun,  it  went  off,  aitd 
accidently  wounded  a  by -Blander  ;*'  and  if  one  turning  round  suddenly, 
were  to  knock  another  down,  whom  he.did  not  see,  withont  intfoding 
it,  no  doobt  the  "action  slMKld  be  trespaBt(in) ;  and  where  a  person  [  '*I30  ^ 
accidentally  drires  a  carriage  dguntt  that  of  atethcr,  the  injury  ii  im-       ■, 
mediate,  end  trespaart' the  twae^y,  ^buiJh  the  defendant  wn  no  other- 
wise HameaMe  t'henrin  driving  on  the  HrOngaide  of  the  road  on  a  dark       , 
nigbi£n).  HovrMr,  in  fiivour  of  yi^Mic  oflWers,  ffh6  arc  bound  to  obef 
the  procHt  ef  the  courts,  jf  a  aiteriff,  after  «  secret  act  of '  ^nki'uptey 
cemmlttediST  A,  levjr  geods  undf r  an  execuiioii  against  him,  he  cannot 
be  auM  tj  tbe  assignees  in  treapaks  bat  only  in  trot er,  'becauae  such 
pDMic  officers  ought  Dot  to  be  made  .trespassers  by  relatiDn(i>)  :  and  in    -    . 
BiWte  ether  easeV  though  the  intent-vay  not  be  material  to  tl)e  form  of 
actieib  it  May  decide  whether  any  aottoh  be  sasUinable,  as  if  the  ifltent 
be  fiilabioM,  wliaa  the  civil  remedy  iftay  be  merged  in  the.  fel(ffiy,<or 

(/)ShoderaDnv.BkkcrctkL,3'Wik.  VMamw  «.  Qriafceti,  1  BmA,  IM.— 

309~.«.  C.  a  Bta-  hell.  832-~ieani«  -9.  BkWird  v.  ^n^ea,  3  Burrt  lll4. 

■»y.3-Ef«t,J99._eiil.         ,    -  {kyUob.  154. 

Ur)  The  KIdk'v.  PhiU^t,  6  £aal.  il}  1  s'tK  596. 

464.  473,   4^&>;crKft'  v-   Creuy,  3  '       (n>PerU  Ellenberaugh,  and  Law. 

GHt,  107-— Wright  V.  Smith,  ^  Bap.  rence,  J.  Leuaev-  Bray,  3  Eiit,  39J,fi. 

Ko.  314,  5-  '  (n) '  Le»me  v-   Bray,  3  East,  303  — 

(A)  Par  lA-  Kenyon,  Oj^le  et  al.  v.  Corcll  v.  Liming,  ~1  Oihpb-  ^.— Lo- 

tirntt  «i  al.  8  T.  K'  Iw.— Leune  v.  tan  t.  Gnwt,  i  Ca»pb.  4Gi— Qu.  Ro- 

Briji,  3  &il,  599.  GOl^^vell  q.  La-  gera  «-  litibbton,  3  Nett  Rep.  119. 

King,  1  Campb.  497.— LoUn  v  Crai%  ".ii)  Cuocer  et  al.  v.  Chitly  bt  al.  1 

3  CamiAi.  46*5.  pin.  30  —Smith  et  al.'  v.'  Millei.  1  T. 

(tXLeame  v.  %ray,  3  Baat,  KS.  601.  B.  480 — Bayly  f-  Bunnin^,  1  Lev.  173. 
Ogle  et  al.  n.  Banwa  et  al.,  8  T.  R.  191. 


(.61)In7^l»rv-  Xainiwir,  2  &n.(/  JUtm-  423.  the  defendant  had  negligently,' 
W  withoet  any  deaigo  to  injury  dis^arged  a  gun,  and  iy>unded  tbepljintif^ 
*bQ  brought  aa  action  on  the  caaa  :  it  waa  hald  that  treapat*  wks  the  proper  re- 
■"fdj.aed.Uiat  it  was  imtaaterial  wbether  the  injury  werbcgnuoittedi^lfuUyttr 
not.  ,  ..'    ..^.v 
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vjLffimsov  wh€m  itwdB  primifKu  •IsnderoQs  wefft  not  ipokcD  matidtmtif  ;  wui 

vkwulm.  ^^  '^''"^  ^^^  ®^  invliiiiilM^  treftpastes  to  land,  ODinmittbd  aot  bf  tte 

party  htmidlf -but  bj  his  cattle,  a  tender  of  amends  may  be  plaad^dOl> 

Fbr  some  tor$M  which  may  prinUtfacit  appear  to  be  fbreihia  aad  na* 

mediate,  as  for  an  excessive  Uiotress(9),  or  for  driving  a  distress  oatef 

the  county  in  which  it  was  taken(r),  or  ftn*  injuries  to  personal  or  j^sd 

£  *131  ]  property  In  reyer8ion(«},'or  agaiiAt  a  bailee  of  personal  property  *havln|^ 

an  interest  thefein,  and  who  has  injorec^the  mme^  but  not  doatiofed 

it(/),  an  action  on  the  case  is*  the  proper  remedy:  So  though  n  mnster 

may  ht  liable  to  comp^sate  an  immediate  Injnry  committed  by  bis 

servant  with  force,  yet  the  action  againat  idm  must  be -case,  though 

ngainsif  the  servant  it  should  be  trespass(i0^. 

Summai^r  of     From  this  concise  view  of  the  nature  of  injoriea  ex  deHeto^  as  w^ 

^tntt  on*^  as  from  the  following  observations  on  the  pruptfnli;s.of  each  particular 

which  the     action,  it  may  be  collected^  that  there  are  J^r  leading  points  to  be  at- 

tt""i^d    ^^^^  ^^  ^  deciding  what  form  of  attiOn  should  be  adopted.     /Grvf, 

pXd.        ^tfae  nature  of  the  matter  or* thing ^tttentd ;  «iivoiftf/y,  the  plaintiff's  ngi/ki 

thereto;  thirdly ^  the  Mflm*  by  wMch  ihe  ^ury  ^aa  ofiectedi  wikdf 

ffurthli/^  the  situation  in  whieh  the  defendant  stoats 

An6Jh9ij  the  nature  of  4h>  mafter  or  thing,  affbcled  I'as  whether  it 

were  substance  or  tangible,  e«  the  b#dy,  personel  obsitiel%  astf  real  pro* 

perty  corporeal ;  or  nor  tangible,  as  health,  repniation,  and  real  property 

incorporeal.     In  the  first  instances  ss  the  ^property  anighlfbe  aAMsod 

immediately  by  an  Injury  commilted  with  fbrcci  trespass,  ease,  r^levia, 

'   trover,  or  detinue,  may  or  may  not  be  sustiJnatllo,  depending  on  the 

•     other  throb  points,  and  the  particular  properties  of  eacli  fction(w);  but 

in  tSe  latter  instances,  an  acflon  on  the  case  is  In  genera^tlie.o^  r»- 

mddy,  because  the  propert/  could  not  be  iojured  inuDodiatolf  by  fcrca. 

•  I  33  1      *  Secondly  f  the  nature  of  the  plaimiflfa  right  to  tbo-mstter  or  thing  af« 

fected ;  as  11  in -the  i>erson9  wbetber  it\ifi6ftt  |l)^l«Se  V.relaliva^isi  the 

latter  instancoi  case  bei|)g  sustaiAablo,  however  forcible  tlio  injury ;  or 

if  to  personal  or  real'property,  whether  it  were,  in  aeyetalty  or  joint* 

tenancy,  or  in  common,  or  in  possession  or  reversfon  1  iyi  the  last  In- 

(p)  21  Jac.  1.  c.'l6.  8.  5.— Vin.  Aib.  (t)V*rd  »•  MacauUy  ct,al.,  4.T,  R. 

Trespassy  542ir-BaaeIy  «:  Ciarkson,  ^  4^9.— Gordon  v.  Harper,  7  T.  R.  9r^ 

Ley.  37-        \                     ^  Com.  Dig.  Action  on  Ca^,  Nuisance^ 

(9)  52  Hen.  3»  c.  4 — S  Bla- Com.  12.  B.        .            '                       .              * 

Lynhe  w.  Moody,  2  Stra.  ^51. — HiHch-  -^(^'rrac/Ab.  iTrespass,  B.           * 

inc  tr.  Chambeie  et  aL,  1  Burr,  590.^  ("*/  M'ltfinua  «.  Crickett,  %  E«st« 

FUzgib.  85.  V)8.                         ,      . 

(r)  Id.  tbid.— 3  Init   106.— Wood-  (w)  Ueplevin  lies  omly  for  personal 

croft  V.  Thempaon,  3  Lev*  48 — Gim-  ^  property,  and  not  for  taking  part  of  the 

hart  V.  P^lah,  2  Stra.  1272-  freehold,  Niblet  «•  Smith,  4  T.  R.  504> 


\ 


A^^tm 


(62)  *'  The  prinstpal  casea  which  appear  to  bare  turned  upon  the  AisUnttion 
between  ti^pas^  and  6aae  are  collected,  and  etasaed  aoeording^  to  their  ^arac- 
terittio  circumstances,  in  a  note  to  Baggm  ▼.  Mtfagmery^  %  JVhp  ^ep,  44& 
Da/sed*.**    Note  by  Bfr« Day. 


vuactf  oekksr  tmpKWi  u«tci\  laple^  aor  imimm  ««>14  to aip-  virnuov 

portod,  but  ODiy  c«eC:r).  -       ,.  ^^^». 

TVntfy,  the  mMMb^which  tb«  ir^ury  ku  efF«««d;  Mxhother  it 
won  *  commiwioo  or  aa  onuMioni  io  tha  latter  ciM*  pvspws'^ »  sot 
IngeaerKl  ■uitunab1«(y)  j  or -with  or  without  foroa,  actual  «r  im^adt 
ior  if  without  force,  «ut  iwhtgaBcnl  the  rea)eit7(z};  orimmo^iMB  or 
ooMe^ueniutl  i  in  the  iaaxae  o— cy  tnfrm'  it-  aot  •■MuaBblf(ej ;. «« 
'«faethc^  the  injiuf  were  cbin«iiM4  bf-the  dtEeiKUm  UmfeU^  or  bjF 
W>  agent  or  aervatittor  by  hia  jatrie,  jtm  prop  If  (■*)>'<«■  UDdeaiyitoiia 
•f  a  diatreu  for  rent)  Icci  or^  the  fffobeaa  of  «.,aupetier  or  inferisr ' 


Fourthly,  the  ai(«iUiaM  -dr  c;han»te*4p  whihh  the  i 
whether  he  were  '}!A^fc4atiaB(  (V  tem<  in  o^mpan  with  the  pluiitiB(c)i 
9r  whether  there  wMti»nj  pMvityof;  coMraet«betweka  the.  plaifitiff  or 
defendant,  in  reapebi  e^^ihelvtMB  beift^  tel)Mll'o^haSee|  whenin  g«M> 
ra)  trespau  cannot  bA>aUppMted(i<).  1Lee[»iig  in  vlaw  theae  infifiiW)! 
points,  we  Will  pMceed^in  AdnMo-  the  *iiatiu«aRd  partismtu: applia»  [-'ISS.  } 
Wity  of  ttiB  afatrat  a  ' 


*  I  ACTION' ON  THE  CA3B. 

'■•,.■'■'■  ■     ' 

Vb-lii*  M«t.th*l  thh  aeiin  ia  v  tumatd,  a  diafcigHiabiU|  the 
iwni^  fron)  the  ^maa /briTiBfi)(r)t  la  it| tamt  compvetfcaaMraaigni- ^ '" 
ficaliim,  it  tMa^te^aaaainpah  avwetl  a*  ao-attioB  is  form  ex  deUelai 
\iat  akthe  pKaAw  umot  wbn  «n  «Bli«B  M»tba  c«a«iia.  meKieaad)  it  is 
uaefcy  awfeBaWed  toaKaq.ait-«uiobi*  Ihnrnrtivtiifo^aBcktberateet 
wl&re  B~n«*iprtian  acfcaaaMrd  that  the  ^a^tttf  gtight  «oe  ^  c^a^ 
lM.bfKik««f  dWN,  (f^M-<Ar  «•*•>' it  was  holdM  that  «  aeti«t6n 
tha  eake'fn  tonlajr^  theegh  *•  deieAd*il  iBiiht  Iharal^  be' depvised 
«fthrhenegto<aaee««;y)!  '      ,• 

Actiona  on'  the  caae'irtf  fbunAedM  itae<aBMni«l^kwv  ^  n^'actB<  off 
par)laoteAt,-«ail  He  meMl^  to  recoMr  linmmgm  lar  toti»,  not  comwdt- 
^ed  wAh  ^ice  aUaaier  irngfiedi  jof  hariBi;  been  occationed  \tf  force, 
where  tie  i^atter  aSedc^  wa*  pot  tangtjile  or  the.injiA?  woa  gotJaa- 
■Adiale  bu(  coniequeuti^i  lor.  n^iere  the  intcreit  iti  tha  property  was 
01)^  in  ;eveVsion ;  in  all,  whiah  caaot  trespau  ia  not  sua(aiBabIe(f ). 
Torts  df  tHs  Mrtnra  are  tn  the  abaolute  or^elatife  rt#«-{of  fiertont^ 

(»)  Oordon  «■  Harper,  ?  T.  B.  9.  (d)  Poit- 171>— Bic-  Ab.  TtetpiM,  B. 

(j)  Ante,  IM.             .      '      ■  \e)  Ante,  83. 4.  j. 

Xa>Ante,133,3.           ''    '  (/)  Hudderfifcid  Qi^  Compaojv. 

(a)  Ante,  133.  ISS,  &  .     BuclCle]^  f  T- Ko30-      - 

(0  Ante,  13.  (A  Win)  v.  MactQler  et  aL,  4^1. 

(0  Ante,  M.-4  Saaad.  4r- r     '  R- 489— Gordon  v.  IIai|>^  7  T:  K  9. 


l03  OV  THS  VMM  or  ACTKkir. 

f 

I.  «r  to  permnal  fun/m^  in  Botsesdon  or  reversion,  or  to  tm/  liropertTt 
corporeal  or  incorpofeelt  in*  possettion  or  reteceioo.  These  Injaries 
may  be  eitWr  bjr  nofi/texiaMCtf  or  the  ominioD  oC  tome  ect  which  the 

[  *134  J  defendant  *oii|ght  to  perfbm;  ^r  hjr  ifi<|/Srazan^^,  being  the  improiier 

perfomence  of  aoine  act  which  might  tawfoll^  be  done ;  or  by  iihk{^ 

'  xmne0%  the  doing  what  the  defentaH  ottgbtlM  to  do;  and  theae  reapec-« 

ttive  tort!  are  coaamonly  the  .pevteopaoce  or  omiealon  of  some  act  con* 

'    uary  to  tl^  tao^r^  obllgnBoor  off  Ihtt  }0m^  or  the  particular  rights  or 

dntiet  of  the  parties^*  mt  of  aooio  raprear  or  implied  contract 'betweeit 

then.    This  actien  ^not  eoniaad.to  tnjnrlea  merely  ex  deUeio^  it  is  a 

concimant  remedf  with*aii«aaprit  fer  m^  hreaelies  of  contract,  net 

■warty  for  tho#>ywientiaf  mengfiv^  whetiter  the  breheh'  were  nrnt/ki' 

zanee^  nd^euasanet^  or  ioa{ft«wttirif*)*  Thus  caaotids  Opon  an  express 

agreement  for  cMtructfaig^the  jri^MiffM  the  ^aljpfmene  of  an  ease* 

naant,  of  which  the  defiSndant  jMipokted  thai  ll^plakitiir  should  ha?e 

tfm'benott(i) ;  and  it  is  .also  a  prefer  iwmoiy  against  batUiaa  for  ne- 

'  gleet  Vi 4he  oare  of  goeds(*))  and  lt«soaite«tlnt  it  Hes  mffft  for  not 

accountiog  for*  4ie  prpdite  oft  hills  ideivored  to  the  ^nfcjnjsnt  to  get 

.  dlscoiii4ed(0.    If  muwttfuit  fee  adop|ed»  Che  contraot  or  pronuae  must 

be  formallf  stated  in  the  dedaratioli ;  bu^jn  cose  It  Is  otherwise,  which 

eircumstance  copstltqtea  thsrprficlpwd  dMtAenee  between  tfie  two  fiirma 

of  aetien(m>  TAo  jbdgmentH>f  Lord  Eltoiborojgh^  Ch«  J.  in  the\aw 

[  *I3S  3  of  Govett  V.  Radni4^n),  elqihdns*  fB#  Hdvantagpe  siMng  in  manf 
instances  from4ho  adoption  Df  thp  actian  on  the  casef'dd^veference  to 
the  action  of  assf|»psit,  Viz.  ^  there  is  no  inconvenience  in  soling 
<<  the  party  to  i^ge  hi«  gmtamen^s  a  brtHich  of  dutf^riidng  out  of 
**  an  omplpymaBt  for  hirO,  and  to  considar  .that  breach  ef  ctutf  aarior<r 
*^  tions  negUfffOGe).  instead"  pf  considering  the  -same  tircf assta^^es  as 
<*  fbrmiog  a  brfach  of  .promise  impttid  from  the  syaor  ciMlderatieQ  of 
M  hire;  hf  aUowfaig  ft  tt  ha  coo«Mlei«d  in  Vohor  wi^f  •^cdrding  af 
^  the  nogle«t»o(  dn^  or '^^hroaeh  of  pMilso  b  reMd  upon  ai^tho 
**  io|or)r» «  mttUfgKoky  cf.  n^stions  Is  avoided j  4»d  the  plaintiff;  aoaeM- 
<<  faig  aa  the  comwnience  o(  his^caic  reqiAfda,  IWknea»  ^  pchidpal 
**  count  ip  such  %/aMwfi  as  dhhor  ao  Joiif  a  count  in  trover  tfterewitht 
^  If  he  have  uiother  cause  off  aaion  other  tlwn  the  acifep  of  assmmp 
^  sity  or  to  Jbin  wicft  the  ossumpsit  the  cohmiofr  coiinta»  if  he  harO 
<«  anotber^causo  of  action  to  whioh  thej  a«a  appliaal^a  V2    Other'  nd« 


(1)  fivo.  Ab.  Aetioir  on  Om,  pV  7*  («•)  Ikuprs,  note  (l)rr4Judh)  v  Sap- 

09.  TZ-rtU.  N.9.  94>a.'145.  g-Ju-  leV6KMt,^35.         ^^^     '       ^^  ' 

dhr  e.  Saoiwel,  1  New  Sep.  43 — S*  C.  fd)  S  Bi(M,  TO-                 ^ 

6  East,  S35:-~lMt  v.  Goodfloa.  3  W1I0.  ;*    (f }  Goirett  v.  Radnidj^  3lfiast,  6t. 

S54.-i4]|Qkoii «.  qilton»  2  Wilt.  319.—  TO^-^udinV  Samuel,  k£aat,  333.  But 

Brown  v^  Oiion»  1  T.  Jt*  374.    '  the  latter  advantage  doea  not  always 

(f )  Mast  V.  Goodaon,  3  WUf .  348.  ariae,  aee  Powell  9.  La^toa,  S  New 

(I:)  GoTette.Radnftdge%taL,  3EaS|»  ^-  36S^Wul  v-  RoberU  ejL  Alf  2 

02.— Brown  9.  iJnon/^l  T.II.  27^  New  Rep-  454.^S.  C  '  12  East.  94 — 

(0  iudii)  e^  Ssinusl,  1  New  Be||  43*  Weall  f .  King  \  another.  12  Baat,  .454. 

S.C.6fcssL333.                        ^ ' .  Uk^ZZ-TS. 
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vantages  may  also  softietloMta  eosoo  from  the  adoption  oC  ease  instead        I; 
of  asaompsitf  viz.  that  in  tbe  former  action  the  doftndoDt  cannot  aJ ways  ^  ™'  ^*'' 
plead  in  abatement  tke  ftterjoinder  of  other  parties  as  defeodante ;  and 
the  plaintiff  may  {recently  HvcovoTj  if  Im  prove  one  of  several  do* 
feodants  to  be  liable,  whleh  h4*oaftnot:.do  in  an  action  of  aasmnpait(o). 

(^aso  is  tbe  proper  renpedf  for  Maf  i^gnry  to  the  akmUtut  r^fkf  ^'fopetaDiw 
furtana  not  iromedtee  bnt  Gonseqiifindol^  M  for  keeping^  mischievoos  ^^^!^^' 
mmals  *having  i^nieo  of  tbeb  |fopensily(^)  ;  or  fov  spoeiat  damage  [  *13e  \ 
arising  from  a  pul>(ieAuiaanee(f)it*^Mit  i{  tieinyary  vore  immediate 
as  if  i^e -defendant  insiled  hie  dog  to^to%ooiiier.  Or  let  looted  a  dan-  "  . 

gerous  anim9l(r) ;  or  if  i«  tlA^act  9I  l|mp|iiiig  « loglnto  a  pubMNtreet^ 
it  hurt  the  pla|msi(«)^Or  if  k^  injury  be  eoii^miltei  1^  cactle(f>-to      '^*' 
land,  the  vaction  'altQfaid  be  fresptfSs;    Mm  vrbenever  am  injury  to  a 
person  is  eflRa(ted.byyr^z<tor  faroBt^ot  a  maagn  of  competent  joris<|ie-         • 
tion  tboughf  maKuMim^  adopted, 'caaafHi  the  Vesper  remedy,  and  trea- 
pass  is  nos  sQstaiiiat»M<«^  eo^for  a  mi||ioious  «rre8i(w) ;  or  fot*  nudi-  « 
cious  pn^peation  of  a  €Kki$mA  jSharfk  Mbro  a  magtstr»ce  or  other-^ 
wise(jr} ;  and  if  4m  preceefiRf'tie  mi^Ueicsia  and  imfonftded,  tiiongh  U  « 
vrere  inailtiifei^  ait «  ^onn  liawig  na  ^uehdietion,  case  may'  bo  support*^  • 
ed  ortffeipaaa(y>t  fciaiillj  %  Ivas  iianlil,  in  these*  inaiances,  where  ' 
aeveval.  perse|is  vdlnMhe^  in  4be  pcoaOiButidto^  «o  prpceed  by  writ  of 
conspiwiey,  bat  tlm  aetfon  on  ^  ^caso  is  fmw  the  Aanai  Ttai06f(z).   If 
on  Ito  oih«riiairid|[^lb^.|^r«fel^e4Kag  'ciyAptanaed  mB^wff^  irregular,  thd  [  »id7  ]' 
tensed^  in*  geacjpl  ni^l>o«trei()piuM  1^.  and  ahere^iw>  where  a  justice 

(o\  6«rett  V-  JMnidge,  a  fcst,  62.  of  dlf«wreega  kltttSitt  eiitaMrated  aa 

70.— Judin  »  Sfpuel,  6  ^ast,  333-  Biit  affecting  p€not^  property*  My  alao 

the  latter  advaiiU|^  does  not  always  afieci  pejiM^ns,  as*  negh'gemse  m  riding 

»rlsfe,  aea  Powell  v-  Layton,*  2f  'New  horses,  and  driviag  carfiages,  &c. 

Bop^  365^ — Max  v..  Boberts  et  al.,  2  (r)  Ante.  70-     * 

Shw  Mp.  454-^  <^  18  &r«n  94>^  j  (f)  Ai4^  105,^.        • ' 

WeaH«.  Kii«3«sother,  }3J5asQ494.  (0  Aple,  70.    •;•'«• 

•nte,  33.  75*                    ,    '  ^     :'  (ti)  Belk  v.  BrosAeat  k  nf.,  3  T. 

(p)  Antfc,  f»,V0.  P90t.:2  Y^.Sar  R*  ISS^l^t  v.  C^per,  1  T.  R.  535. 

(q)  Chichester  v-  Letm>ridge,iyiile8,  Copfer  et^al-  v.  ^otli^  3E8p.  Rep.  ISff. 

'  71  to  74  and  see*  note  to  the  precedent  *  Waterer  «.  Frtanian,  itfo^.  266..«M9yf- 

*iii  case  for  laying  rubbish  in  a  street,  lord  v.  Woodgate  and  anotbar*  H  Bast» 

Post  2  Vol.  289.  and  Batterfield  u  397-^'Wetherden  v.Bmt>deQ^  ICampb. 

Porrestet,  lIlEast,  60. '  Wheri  nof,  see  295.~Pafltii  d  Vol.  291.  n.  m. 

TbeKing«.BriStolDoel^O*nipany,  12  (*)  K^tf  3  Vol.  291.    • 

EMt*432.             .     •*      *        ;•      *  (^>  Po»t.2yol.  297. 

t  InjuriQft  arming  iroio  ^eepiflg  m\§-  ..      (y)  ^oslin^  Wilcock,  2  Wila.  303- 

chlevous  animalsy  and  from  poblic  mii-  (z)  Skinner  v.  Gaiiion  &  otbers,  1 

■antes/  alA»  frequently  affec^  fernml  Sannd.  223. 236.  a.  4-       « 

property ;  and  on  the  other  Mnd,  many  ^                        * 

I  «n  ■■-■■■■  I  .  ,  ^— ■— ,    III  pi       I    I     I      ^^1^-^  I  ■  •      ■  II  ■»wi«i  > 


(03)  Ante,  129.  n*  Vide  Bemtraki  r.  &r  PFUUam  lintt,  3  Comj^.  308..  wbieh 
was  an^  action  on  tAe  caae  against  *tbe  defendant^  a  ji|dge  of  aa  eacksiaatical 
court,  Ibr  exeoffii^imicatHig  a  par^.lbr  leMSog  to  obey  an  order  which  the 
court  had  no  authority  to  naka*  • 


I-        af 'tiw  p«*oe  tiirikiiMly-mid  IriJegiikrlf  t^witfl  a  wtmnt  agniJist  « 
^^'^^^'^^ftfemm  for  feta^  iiiihtMl  My  iofoMMlioB  .u^imi  oath,  it  wa*  decided 
tlMttte fwifidy tftiiit the juactee ^fekmild iMwg#ren  ttetpatt And  noi 
cm<ii) ;  and  though  et^nfi  uNqr  bft'4MHipoilcd  for  naiicioubif  suio^  out  a 
T         ^    commkaino  of  baakniplcf (^))«fal'aa«a|^  of  treviiass  ia  also  auiiM* 
.  iblot  becauM  if  the  plaintiff^jiagctiot  aajhjici  to  ttra^anknipt  Ums^  th9 
€CMn«iiaiioiiem  liad  im "jvfia^Mftlani  -in  whioh  caie  trespaaa  ia  alw^pa 
asatsiiiaUo^tf  in  olhar  <^>|wicta  tl|^  injury  wem  forcible  and  imn^ 
\  diatalc).    Caae  we  ited  «e^  ia.aliodhe  paopar  remedy,  wbere  (he 
right  idfcftiad  waa  not  tanaiWi^  dbd  emuKittaHrty  could  not  be  aiected 
by  fam^^aa  iiputarili^ya^jwi#ii»tbe  iajMi^  tp  lAjch  are  aJwayaie- 
'  jpi^diatie  'bjgactiafr.oa  tfcj^  jmae  »  a»'llbpiiii  mtt  ^adbal^alandeKrf).    Itia 
alao  Ihe  only  reasedy  agliiMi  ahenf a>  jpsticea,  «r,0tfier  officera  actiag 
mamaicrially  asd  not  judiaiaHy(^))  Ihr  ifeAiaiog^  Mil^  ),  ^m  to  receive 
aft  examinatlan  upon  (|e  aiatMf  >af  hiae<a94cn%  'ici^  i  Ad  case  Uea 
againtt  aurgebna,  agevta»  -foaM^or  imyHijioi  iiaianpni»  or  for  want  of 
akilLdr  cai«»  thoagh  aaauftiftoMa  tOU^  miwhibfc^ifcjt  *.  ,*^^ 
To  p«#fcma    '  Aotkaia  for  tiqufiea  lo^fiia  HifUi90  f^t^^  paraapa,  aa  for  crtQiinai 
*r^«'ila 'l  4;onveraation,  •aeducinif  er  hm^mgt^  aieaay dahtwfetini^  JaicUtera, 
L   .  ^^f  J  .ehtidhg  awagr  ar  harbouitef  *appreoiibaf^  #r  #H<fci%|,  Vre-  paapedby  in 
.  •'         '    aa8e(0 ;  -f hoeg h  4k  fo  aaaal  kPdaaiaiaiDlia  for  irfillil^aoBvenation  ia 
atate  tbe  iojefy  |o4bitfre  bi;dtt^|pbfo«Mlttad  -0»^i  awwrtip  and  <oig<yw|fcecw  ; 
uid  where  tile  wtioo  fo  tir  aii«.aijiiry  fiat^f  aomaMhd  wW^  fovaa,  aa 
by  menacing,  bedliiigi  or  impriabpirigiiittesrdadgbtfo^  and.  aei  i<nin>  k 
is  most  proper  to  declare  in  trespaas^^). 
Tft^peraoiull      for  injuries  to  'fi^aowfi  'pfip^'fij  hot  cdhimitted  wkh  force  or  not 

property  Mdi^foeMtitSiyU)  or  where  the  phintiPi  right  thereto  ia  ifi  teTersidh(jR) ; 
for  breach  of        .^    ^^-  •\-^     ♦.  ^.  *'      .     .     .^      ^^    1    j..i.  «^ 

^ontiact.      ^sa  is  the  prc^r  remedy .^    It  Iks  ayunst  attornfes  dr^6ther  agefita 


w 


(a)  Mcrpm  v.  Hiikb«;  ^  ;r ^.  3$^  91iieli«t  al.  w  |U<^ume,  1  Hon.  Bit. 

{»)  4  Wilr.  145*  ..  V.           ^    '  l41.«^Uter  v.  iui^t  et  al.,  Z  iTiU. 

^(c]^«vkiaav.l¥9ctilr«tal^2Wi\s-383.  35a-^«Bl'a.   Com.  m-4tt|^.  Brer. 

SM.^Cullea's  Biipknipt  Law,  41^  a.  105.   .          ;               ,       ' 

(d)  Postv9  ^.  3<i4         \.         '^  (0  Sec  the  peaionasiMl'die  difTerent 

(«)  Com.  Pi|.  A^a  09^,  KmImU    preceiknu,  poet-^  Vi/ltl?;  310.    But 

a|ii0;.  A'.  I*  &c.       ^      .  MO  ^ooiwtrd  v.  Walton,  3  A|#  Eep. 

(Z)*^  Sailnd.  61.  c.  d.— dabora  v.  ^476.                            ^     ^    » 

"Ciou^,  Boft  &  Pol.  551«  .  (t)  S«ft.%  pgacedeali^  post.  ^  VoL 
'    {/)  Green  tr.  The  Hlndredaf  Buccte  ^  ISl,  433-      $ 

Church,  1  Leon.  323,  4-      ,              '  V)  Ante;  052^ 

(A)  Saare  v^  Pieatia^^  ^  But»  346.—  '  (mVG^dofi  e.*IIarpar,  7  T.  tt.  9. 

"  a     f  a  » 

'  ■     •■     .  "•   ■  .      ..      • 

>    .    I  r  ' r" — ^    '  ■  r  ■       '  ■    ■  ' — 

(64)  As,  if  tlue  ownar  of«a  horse  hire  him  to  ano^r  for  a  certain  time,  and 
Whil«  the  hiVar  kr  uaiag  iba  borse»  the  defendaat  drires  sgainst  him  and  kiUa 
him,  the  owner*8  remedy  is  by  action  on  the  case  and  not  trespass;  this  being  hi 
theaatwe  of^Mi  ii^ry  to  the  plaiatifirs  revarsion*  BmII  t.  Pickord,  3  Oosip*.  lir« 
Butrwhaffthe  owner  giatui^asly  permifs  another  person  to  use  the  battel,  it  U 
atill  oonstmctiYeiy  i|i  Jiis  posacasiom  M^  he  may  BUOtain  ffeespsas.  XsMft  r. 
Cr^it,  2  ©as^6. 464.  .  • 
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for  ncgUci  in  the  comImi  of  a  ouse,  or  other  ba«n«»,"  or  for  not  I- 
accounting  Ibr  monies,  fcc.  thoagh  it  has  been  mors  uaukl  lo  doclare  ***  ''**'' 
-agaiost  rhem  in  Mium|»tt(ff) ;  and  though  we  have  ftcen  that  aaiumpait 
is  the  usual  retnedjr  for  neglect  against  bsl^es^o) ;  n  agaioat  carriers, 
'  wbarfingers,  and  others,  having  the  uae  or  care  of  persons!  propertr ; 
yet  csM  is  freqnentlr  a  prebrable  remedj.  as  where  it  is  doubtful  how  ^ 
many  persons  ought  lo  be  sued,  when  by  declsrinK  in  esse,  it  bas  been 
boldea  that  a  plea  in  riistement  for  non-johider  im;  be  avoided,  and 
the  joinder  of  loo  many  defendants  is  no  ground  aFnon-suitisnd  if  there 
be  any  evidence  of  a  coayerrien,  a  count  io  trover  may  be  added(/)) ; 
it  ia  alto  more  ua«al  to  doclare  in  case  against  an  imi-keaper,  than  in 
'a»HinpHt(9).  Formerly  case  was  the  naual  remedy  for  a  f^lae  war-  f  *139  ^ 
ranty,  or  other  misrepresentation  qp  the  Bale  of  goods,  iK.(r) ;  but  of 
late,  it  is  more  ususl  to  declare  in  assunijMit,  so  as  to  jwn  the  count 
for  money  bad  and  reeeivedl*) ;  yet  case  may  still  be  supported,  and  if 
there  have  been  any  actoat  fraud,*  or  iti)>e  doubtful  how  many  persons 
should  be -made  delondairts,  it  is  the  preferable  form  of  aciion,^^  espe- 
cially as  the  Kigntcr,  (houf;h  expressly  stated  in  the  decUration,  needs 
not  be  prq|red(() ;  and  ftr  frauilolently  representing  a  person  fit  to-  be 
trusted,**  or  for  otber  dcoeii,  where  there  has  been  no  cantr^ct  between 
tbe  parties,  case  ia^he  only  reinedy(u)ii«» 

We  hove  seen-tbat  tAspass  may  be  supported  ngaiiut  a  person,  even 
for  atudentally  drMi^  ht«  carri^e  ugainst  anothcr's(«) ;  but  for  the 
itegltgent  driving  of  a  servant,  the  master  can  only  bo  sued  in  case(7-) ; 

(k)    Samuet  v.  Jndln,  6  Eait,  333—  (*)  Post. 2  Vol.  100. 

S'  C-  1  K«w  Hep.  43— Post-  3  Vol.  319.  (i)  Posl.  3  VoF.  334.  n.  Ii,— Willisin- 

(0  Ante,  S3.— PoU.  2  Vol.  319-  ton  t.-  AHIbkh,  2  Ewt.  446. 

W  Ante,  135 — Govelt  v.  R<idn\Agt  (h)  P«»t.  2  Vol.  326- 

rt  al.,  3  East,  62-  TO—PoiL  2  Vol-  371  (-)  Anie,  129,  130.— Leame  t-  Stiff. 

to  376.     But  see   Powell  n    Liyton,  2  3But,N3. 

Kew  Rep.  365 — Max  v  Roberts  ■«  al ,  (.x)  M'Maniii  v.  Cricket,  1  Ekit,  106. 

2  New  Kep.  454.— S.  C.  13  l:M^  94 —  Brucker  n   FromonI,  6  T.  R.  659— 

We-ll «.  King  and  olhen,  )2  E«st,  454-  Morley  o-  Gslsford,  3  Hea-  Bla.  442— 

(?)  Host.  2  Vol.  332.  Post.  2  Vol.  339. 

(r)  Stuart  v.  Wilk.ns,  Dousl.  31. 


(65)  Vide  Ti-slar,  63,  63.     CAiirt/i  a  DemUt  i-  Mtmfira.  U  Jahn:  Rep.  479. 

(66)  The  pUintiffLi  Dot  pi^imiited  to  ealsbliih  deceit  and  fraud,  when  he  de- 
clsrci  in  aiiumpail,  on  a  wsrranly  cspreti  or  implied-  Everttm't  Bx'rt-  v. 
Milti,  6  JthoM-  Rtp-  133.     Pichering  U  ether,  y.  Bmptm  ti  tthen,  4  raunt-  786. 

(67)  Vide  SaOtck  r.  Pirwell,  3  CmW*  Sep-  216- 

(B8)  Vide  Upun  v.  rail,  6  Jthii.  Jtef.  \ai.  Bui^eUv- ClarVgE^^ri.  U  elhert, 
r  Cranth,  92. 

(69)  So,  if  on  the  gift  of  fchattel  the  donor  affirm  it  to  be  his  own,  and  tha 
dooee  be  sflarwsrds  evicted,  case  will  lie.  ttm^x-  Drmeg,  13  /abw.  Jtef-  S3S. 
So,  an  action  on  the  case  lies  for  fraud,  or  a  fiilse  aflrmstion  in  the  sale  of  land, 
aa  where  tbe  land  pretended  to  be  sold  hai  no  real  existence,  notwithstsoding 
say  oomnanta  in  the  deed.  WarJeU  *.  FuJhk  (t  Dame,  13  AAm-  R^.  3S9. 
FntI  U  tthen  v.  Rai/mtud,  3  Catnt't  Sep.  193.  Bilm^  v.  Ltigi*,  1  Ay'f  Rtp. 
330-    Mia^  V  WtOtr  v-  CM»ii,  13  Ate*.  Rip.  395. 
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I-  tnd  •tes  in  tbe  fermtr  iiittaDcei  if  the  mjuff  ipete  reallf  uiriiiittbie 
io  ihe  negttgticet  and  nol  to  4he  wilM  act  of  the  drifer,  case  might  be 
8uppDned(y};  and  it  is  clearly  the  proper  reittcdf  for  an  injarf  ocoi- 
stoned  by  negligence  io  mgfigating  ships^z) 

Where  a  distress  has  been  made  for  renti  and  there  was  no  root  dSoe^ 

(^  ^149  1  vn  action  of  trespass  or  case  may  be  supported  on  the  statQie  of  *  Wil- 
liam and  Mary(a);  and  if  the  person  making  the  dutress  torn  the  tenant 
out  of  possession^  or  continue  in  possession  more  than  five  dayt«  tres- 
pass ]ies(^);  so  where  a  party  ttiking  a  distress  ^fasMsgr^ '.^wmn^  liaa 
been  guilty  of  any  irrei^ularityy'o  rendering  him  a  trespasser  ab initio  (c% 
but  in  the  case  of  a  distress  for  rent,  if  it  were  lawful  in  its  incepiiont 
a  sobaequont  irregularity  wiil  not  render  the  party  a  trespasser  ad  tii- 
fftoy  or  subject  him  to  an  action  of  |p*cspas8  or  ttoirer(i/) ;  and  case  is  the 
proper  remedy  in  these  and  moat  other  instances  of  irregularity  in  the 
taking  or  sale  or  disposal  of  a  dtstre8s(«).  This  action  alao  lies  for  the 
rescue  or  pound-breach  of  cattle,  or  goods  distrained  for  reBt(y ) ;  or 
Aimage*feasant(^) ;  or  for  the  rescue  of  a  person  arrested  on  mesne 
process(A) ;  and  against  sheriffs,  Sec.  fpr  escapes  on  mefne  or  final  pro- 
ces8(f) ;  or  for  not  arresting  the  debtor  when  lie  had  an  opppruittity(Ar) ; 
and  for  a  ialse  return  of  non  c9L  inventua  to  mesne  proees8(Q ;  or  of 
nuiia  boncf  to  a  writ  o(Jl./a.(m);  or  for  not  levying  under  it  when  he 
had  an  opportttoity(n) ;  of  for  not  taking  a  refAevin  bond ;  or  for  taking 
insufficient  pledgcsin  replevin(o);  or  for  not  aseigniog  «  bail  boDdC/k)/^ 
For  an  escape  on  final  process,  it  is  most  advisable  to  declaj«  in  debt, 

[  *141  3  if  the  'caption  of  theoiiginal  defendant  can  be  clearly  proved,  because 
in  debt  the  jury  must  give  a  verdict  for  the  entire  demand(7)  ;^  but  if 

(y)  Rogers  T.  Imbleton,  ^  New  Rep.  King  et  al.,  1  Hen.  Bta.  13. 

117-^Huggett  v<  Montgomery*  2  New  (e)   See  the  cases  and  precedents. 

Rep.  446 — Ante,  127.  post.  2  Vol  332.  343. 

(x)  Ogle  et  al.  «.  Barnes  et  al-,  8  T-  (/)  2  Vol  343. 

R.  188 — Leame  v-  Bray,  3  Bast,  599.  (^)  f  ost.  2  Vol.  345. 

Jiuggett  v.  Montgomery  ct  al.,  2  New  (A)  id.  347. 

Rep.  446.-^PoBt.  2  Vol-  331.    But  see  (0  Id-  349.  35^. 

ante.  13a  (*-)ld.35l. 

(a)  Post.  2  Vol.  333.  (0  Id-  35 1. 

(6)  Atberton  v.  Popplewell,  1  East,  (m)  Id.  352- 

139.*— Winterboume    v.    Morgan    and  (n)  Id.  354. 

others,  11  Ei^st,  395.^Messing  v.  Kem-  (o)  Id.  355.  359. 

ble»  2  Campb.  1 15.  (Jf)  Id.  360. 

(c)  8\x  Carpeatera  Case,  8  Co.  146.  (q)  Bonafoos  v.  Walker,  2  T.  K.  129. 

Bac.  Ab.  Treapsaa,  B.  1  Saund.  3&  n.  2- 

(4)   11  6eo«  3.  c*  19^-Wallace  v. 


(TO)  Vide  Socftridcr  t.  M'lhmH  ^0  /oAaa.  Ji9p.  353.  ikpkim  ▼•  JBfJkAis>  id, 
969. 

(71)  8o;trespasa  on  the  case  lies  against  aa  officer,  fbr  tevjHig  a  vamnit  ftir'a 
fine,  in  an  eppressWe  and  unreasonable  manner,  with  intent  to  Te^  IWRaas,  and 
oppress' the  pasty.    JBa^cra  ▼.  Mrwm^ier^  MJ$kn9'  Xep'  135. 

(73)  At  oommott  law  the  piidatiff  had  no  rdhisdjr  agatost  the  rileriff  ftr  aa  es- 
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it  beidoQlRilil  whether  a  ai|>lleii  can  be  proved,  the  deafltraticMi  ah<mM        t. 

be  in  case*  proceeding  for  the  escape  in  one  count,  and  in  the  second?'^"*  ^^^*'' 

ibr  Dot  taking  the  defendant,  when  the  sheriflP  had  an  bpp6rtunit7(r) ; 

and  the  same  observation  applies,  when  it  is  doubtful  whether  a  sheritf 

has  levied  under  a  writ  ofjieri  facia^f  or  where  he  has  neglected  to 

Jevy  the  whole  amount.  Case  also  lies  for  mot  deKverini;  letters,  9cc«(«}; 

and  against  a  witness  for  not  obeying  a  writ  of  subpc&na(0 ;  end  for 

infringing  the  copyright  of  a  book,  print,  single  sheet  of  music,  or 

<»ther  work(u)$  and  for  the  infringement  of  .a  patent(w);  and  for  injiH 

ries  to  any  personal  property  in  reversion,  trespass,  or  trover^  cannet 

be  supported,  case  beinK  the  only  remedy(jr). 

With  respect  to  injuries  to  wal  f^^fierty  corfn^tal^  where  the  injury  Toiaalpsq* 
was  immediate,  and  committed  on  land.  See.  in  the  possession  of  .the  V^'^' 
plaintiff,  the  remedy  is  trespass(y) ;  but  for  non-foasAnce,  as  for  pot 
carrying  away  tithe8(r) ;  or  where  the  injury  is  not  immediate  but  ceB* 
sequential,  as  for  plaoinga  spout  near  the  plafaitiff's  land,  so  that  water 
afterwards  ran  thereon,  or  for  causing  water  to  run  from  the  defend 
ant's  land  to  that  of  the  phumiff|[ti) ;  or"  where  ther  plaintiff's  property 

(r)  Pb«L  2  Vol.  352.  (x)  Gordon  v.  Harper,  7  T.  R.  9. 

(«}  liowning  V.  Goodchilft,  3  Wils.  (y)  Ante,  122»  3 — Shapcoit  v.  Bf  ugw 

443.  ford,  t  Ld.  Uaym.  18a 

(0  Pearson  v-  lies,  Douf^I  556-  561.  (s)  Shapcott  v-  Mugford,  1  Ld.  Bayoi. 

Amey  v.  Long^,  9  Bast,  473 — 13  East,  187- 

17'  n.  b.  (a)  Ante,  126. — ^Ueynolds  v,  Clarke- 

(tf)  Clementi  v.  Goulding,  11  East,  Stra.  634^  5 — S.  C-  Ld*  Raym-  1399.— 

344b<-«ilowortb  v.  Wilkes,  1  Campb.  94.  8*  C.  PorteAc  212.— 4iaward  v  Bankes, 

98.— Post.  2  Vol.  362.  2  Burr.  1114. 

(w)  Poat.  8  Vol.  366. 


cape,  whether  upon  mesne  process,  or  in  execution,  but  by  spepial  action  upoa 
the  case;  b«tt  now  by  an  equitable  construction  of  ff 'etton,  2-  c.  11.  i^  actbn  of 
debt  is  given  against  sheriifs  for  escapes  of  prisoners  in  execution.  J?iic.  Mr, 
Escape  in  CiTil  Cases,  F-  By  the  New  York  statute,  sess.  36.0.  67- 1. 19.  1  R.  L. 
425,  sheriffs  on  an  escape  of  a  party  in  execution,  are  rendered  answerable  to 
the  plain  tiff  for  the  debt  and  damages  ibr  which  the  party  was  arrested,  and  the 
pUintiiT  may  recover  the  same  with  costs  by  action  of  debt.  The  common  law 
remedy  by  action  on  the  case  is  not  taken  away  by  the  statute.  In  the  action  ote 
the  case,  the  jury  may  inquire  what  was  lost  by  the  escape,  and  give  such  da- 
negts  m  tbey  suppose  the  party  has  sustained;  but  in  the  action  of  debt,  every 
inquiry  of  that  kind  is  improper,  for  the  statute  has  fixed  the  extent  of  the  slie* 
riff's  liability,  that  is,  for  the  original  debt  and  damages  recovered.  Jiowtsn  v. 
Jhtcf  3  John».  hep^  454.  Under  the  statute,  debt  lies  only  for  so  escape,  whete 
the  prisoner  is  in  execution;  and  a  prisoner  is  not  in  execution,  until  a  writ  ef 
exeeution  against  the  body  lias  been  issued  and  delivered  to  the  sherifT,  as  the 
English  practice  of  charging  the  debt  in  exeention  without  the  issuing  of  a  ea. 
sa.  has  never  been  adopted  in  the  state  of  New  York.  Debt  therefore  will  not  lie 
Ibr  the  escape  of  a  pUsooer  who  baa  been  surrrendere4  by  his  bail,  he  not  being 
in  execution  by  virtue  of  the  surrender.  Van  Shfct  v.  ihgeb^im^  6  /aAnt.  Btp. 
270.  In  the  action  of  debt  for  an  escape,  interest  is  not  recoverable*  JFowfstft  r- 
A/e,  ubi  sup. 


IQS  of  THB  rOkM  OF  ACTION. 

'  %  k  oalj  *kk  rc?MtiQB(a),  ami  not  In  pouewiooy  the  action  ahouM^be  is 
l^is'l  ^*^^'  '^^^  ^^  ^^^*  ^  obatruciing  light  or  air  through  ancient  win- 
jdow873  by  any  erectkm  on  the  adjoining  land(^);  which  action  msjr  be 
hrouglit  in  the  name  of  the  tenant  in  poaseation,  or  of  the  person  enti- 
tled, to  the  immediate  reveraion^  though  the  form  of  the  declanitioB 
difiera  in  the  latter  caae(c) ;  to  it  lies  for  any  other  nuisance  to  homaea 
or  landa  in  posaea^on  or  to  a  decoy(d) ;  and  for  injuries  to  watercouraes 
vhere  the  plaintiff  ia  not  the  owner  of  the  soU^  hut  is  merely  entitled 
to  the  use  qf  the  water(r) ;  and.  by  a  aeversioner  against  his  tenant'*  or 
a  stranger}  lor  waste  by  cutting  down  trees  not  excepted  in  the  lease, 
or  any  other  act  injurious  to  ^he  reversion/^  though  the  remedy  by 
the  tenant  against  a  stranger  would  be  trespass(/) ;  and  though  aa- 
SMi^pait  we  have  seen  is  the  usual  remedy  againat  a  tenant  for  not  cul* 
tivating  land,  according  to  the  course  of  good  husbandry,  or  for  not 
repairing  Stc.(^)  ;  yet  lor  voluntsry  waate,  and  particularly  where  there 
has  been  any  conversion  of  treea  or  other  property,  case  may  frequently 
be  prelerable(A) ;  which  it  has  been  holden  is  a  concurrent  remedy 
with  covenant  where  there  has  been  voluntary  wasie(<) ;  and  it  lies  upon 
the  custom  of  the  realm  against  the  peraonal  representaiives  of  a  rec- 
tor, 9tc.  at  the  auit  of  the  successor  for  dilapidations(iir) ;  and  for  not 
f  *i43  ]  'repairing  fences,  whereby  the  plaintiff's  cattle  escaped  from  his  land, 
or  the  cattle  of  the  defendant  got  into  the  land  of  the  plaintifi][/) ;  for 
the  latter  injury  however  the  plaintiff  might  support  trespaaa  or  dia* 
train  the  cattle  dami^  feasant ;  and  case  is  the  peculiar  remedy  for 
nonfeasance,  as  not  carrying  away  uthes(ai). 

We  nsay  remember  that  trespaaa  cannot  in  general  be  aupported, 

« 

(a)  Coin^  Dig.   Action  Gaae,  Nai-         (^}  Ante,  9d.->Pott.  3  VoL  393. 
lance,  B.  (A)  Post.  3  Vol.  390. 

(b)  Poit*  3  Vol.  37a  (i)  Kinlyside  v.  Thornton,'  3  Bla. 

(c)  Id.  383.  Bep.  1111.— Greene  «.  Cole.  3  Saund. 
{d)  Carringtdh  v.  Taylor,  11   East,      353-  Sed  qwere- 

571—14.  380.  W  Pott.  3  Vol.  393. 

(e)  Id.  384.  (0  Star  v.  Rookesby,  1  Salk.  335.— 

(/)  Id.  390.— Goodpight  d.  Peters  v.  Peat.  3  Vol.  394. 

Vivian,  8  East.  19^— Attersoli  v.  Ste-  (m)  Ante,  134.   141— Poat.   3  Vol. 

Tens,  1  Taunton,  194.  396. 


,  (73)  Occupier  of  one  of  two  boeaea  built  nearly  at  the  aame  tjme,  and  fmr* 
chaaed  of  the  aame  proprietor,  may  mainuin  a  apeoial  action  on  the«aae,  agaiaat 
the  tenant  of  the  other,  for  obatnicting  hia  window  lighta  by  adding  to  hia  own 
bniUMfigi  however  short  the  previoua  period  of  enjoyment  by  tbe  plaint iif;  on 
the  princifde,  that  where  a  man  aells  a  houae,  ha  ahall  not  afterwarda  be  permit- 
ted  to  disturb  the  righta  that  appertain  to  it,  and  what  the  original  ewner  could 
noi  have  done,  neither  could  hia  leasee  do.  Cwmptmi  v.  JHchardSf  Jhicg*9  Exck. 
Hep,  37. 

(74)  Vide  JPrtnoett,  Uc.  «/  QueenU  C^Ue^  v.  Bailot,  14  Etu^t  M^4».  ante  SO. 
n.  106.  '*8o4it  lie»»agaiBat  the  aaaignee  of  a  leaaee.  iSKarl  v.  mi»9n  U  •tkers,  13 
Johm-  R0p,  33.    3  Sawnd.  353.  a.  c 

{JS)  But  not  for  permia^ive  waate-     G»6san  v.  Wetttt  1  JVVv  R^,  390* 
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where  the  natter  aJBTected  it  iM  lubetantialt  or  the  eeMe  therefai  b  I. 
incorfiorealj  case  therefore,  is  the  proper  ftm»4if  for  diaUirhMice  of^*** 
common  of  pasture,  turbary  or  ^storersCn)^  though  if  the  plaintiff 't 
cattle  be  chased  off  the  common,  treapaaa  may  be  supported  for  such 
chasing,  and  that  form  of  action  may  in  some  inatances  1^  advisaUe  in 
order  that  the  right  may  be  fully  stated  on  the  record ;  so  case  lies  far 
obstructing  a  private  way(o);  or  the  plaintiff 's.  fight  to  use  a  pew,  the 
possession  of  which  is  supposed  to  be  in  the  ordinary,  and  therefM% 
trespass  will  not  lie  unless  the  plaintii[  be  actually  turned  oat  of  pos- 
se8aion(/^).  So  case  lies  for  disturbance,  •gbstructlon,  or  other  injuries 
to  offices,  franchises,  ferries,  markets,  tolls,  or  fbr  not  grinding  at  an 
ancient  mill,  &c.(7). 

An  action  on  the  case  is  frequently  given  by  the  exprtaM  proviaiea 
of  some  tatuie  to  a  party  aggric^ved(r);  *and  it  haa  eren  been  decided,  [  ^144  J 
that  where  a  navigation  act  empowered  the  company  to  aue  for  caU% 
9tc.  by  action  of  debt  or  on  the  case,  that  an  action  on  the  case  io  tort 
might  be  aupponed,  though  the  defendant  were  thereby  deprived  of 
the  means  of  availing  himself  of,  a  aet-off(«);  and  whenever  a  statute 
prohibita  an  injury  to  an  individual, « or  enacta  that  |»e  shall  recover  a 
penalty  or  damages  for  auch  injury,  though  the  statute  be  silent  aa  to 
the  form  of  the  remedy,  thia  Miction  majF  be  supported(/);  aaon  the 
statute  8  Aon,  c^  U.  at  the  suit  of  a  landford,  against. a  sheriff,  far 
taking  goods  under  an  execution^  without  paying  a  yearns  rent(«) ;  and 
on  the  statute  of  Winton(«^),  at  the  suit  of  a  party  sobbed,  against  the 
hundred;  or  upon  the  riot  act(Ar);  or  on  different  statutes,  reknive  to 
irreguUritiesin  making  or  disposing  ot>e  distress(y),  he.;  In  which 
and  other  instances  case  may  be  supported  by  impllcstlon(2);  and  If  a 
sutute  give  a  remedy  in  the  afirmative,  without  a  negative  mipressed 
or  implied,  for  a  matter  wnlch  wasjMtionahle  by  tl|e  common  law»  the 

(fi)  Coin.  Dig.  Action  Case,  DisUirb-  Mod.  36. 

ance,  A.  1 — Pott.  3  Vol.  40a  404.    If  («)  Bristow  v.  Wright  et  ai,  Ikiu|). 

enclosed  more  than  20  yeara  etue  will  665. 

not  lie«  and  the  remedy  it  by  attize  of  («)  13  Edw*  1-  st  3.  e.  1»  3.'— Pink- 

ctmnun. — Hawke  v.  Bacon,  3  Taunton,  ney  v.  Inhabitants  of  Baat  Buadred,  2 

156.— Creaeh  «.  Wihnot,  3  Taunton,  Saund.  374,  5.— Com.  Dig.  Pleader,  3 

160.  S.  1. 

(t)  Com.  Dig.  Action  Case,  Disturb.  {st)  9  Geo.  I.  e.  33.  a.  7.— ThurteU  « 

ance.  A-  3.— Pott.  3  Vol-  405.  Mutford  Handred,  S  Bast,  400.~>iMles 

ip)  Stoeka  v.  Booth,  1  T.  R.  430.  v.  Shrewsbury  Boadrcd»3  East»  457<*-. 

(f)  Com.  Dig-  AetionCaae,  Diaturb-.  Againat  the  Pariah,  Tbomhillv.  Iaha> 

and  Action  Gaae,  Kuiaancei  and  biUnU  of  HoddeniiMd,  11  Bail«  340. 


pott.  3  Vol.  409-  be.  Againat  the  Hundred,  Geosaonerv. 

(r)  Com.  Dig.  tit*  Action,  upon  Sta* .  Inbabatanu  of  St*  Aoguatias^  13  Bast, 

tute,  A.  F.  and  tit  Pleader,  3  8.  1  to  344. 

30.  (y)  Poat.  S.YoL  339$  fcc 

(f)  Hudderafield  Canal  Company  v.  (x)  Or  where  the  demand  ia  for  a 

Bueklay,  7  T.  B.  36.  aum  certain,  or  for  treble  damages».|Bc. 

(0  Ante,  143.  n.  r^-Osse  of  the  '  debt  also  may  be  aupported,  ante,  105. 

Mtnhaltea,  10  Co.  75  b.— 3  Intt.  486.  Preaident  &  College  of  Fhyaieians  v. 

Ewer  «.  Jooesi  3  Salh.  415.— S.  C  6  Salmon,  Ld.  Baym*  682. 
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(.        ptrtf  mty  toe  at  xoraniMi  liW|76  u  veil  upon  ite  alaMe(«)i  boi  is 
Qvj^i  QA«K.^^^  inttaiiGea  the  coimiioii  law  remodf  ia  altered  by  a  autote,  aa  bf 

[  *145  ]  the  43  Geo.  3.  c.  i4U  wblcb  enacta  that  in  aU  acUona  agaioat  anf  *jiia- 
tice  of  the  peace  for  any  eonvictieifi  8cc.  which  may  have  been  qaaihed, 
or  for  any  matter  done  by  him  for  carrytnf^  it  Into  effectt  the  friaintilF 
ahall  not  recover  more  than  the  aum  levied  nnder  the  convictiooi  and 
3d.  damages,  unleaa  it  be  espreaaly  alleged  in  the  declaration,  whicli 
ahaU  be  in  an  action  on  the  catc  only,  rthat  anch  acta  were  done  mali- 
ciottaly  and  without  any  reaaonabte  cau8e(^).  We  have  aeen  that  no 
action*  can  be  supported  by  a4:ommon  informer,  unleaa  he  be  expresalf 
anthoriaod  to  aue(c). ' 

We  may  collect  from  the  preceding  obaervatlons,  that  the  plaintiff 
fluently  haa  an  election  either  to  proceed  in  an  action  on  the  caae, 
or  trespaaa,  or  aasumpait(<Q.  There  arei  a^vantagea  attending  the  adop- 
tion of  an  action  on  tho  caaor  inatead  of  the  other  forma  of  action :  thua, 
in  an  acii^  on  the  eaao,  the  plaintiff  ia  in  general  eniitled  to  full  coata, 
Hhoogh  he  recover  less  than  40*.  damagea,  whereas  in  aowe  actiona  of 
tueapaas  to  the  person*  or  to  land,  if  the  damagea  be  under  40*.  the 
plaintiff  is  not  entitled  tofiiU  coata(r);  so  by  declaring  ia  caae  inatend 
of  aasumpait,  a  defendant  may  be  precluded  from  aiteilmg  himself  of 
hia  bankruptcy^^  and  certificate(/),  or  In  some  cases  of  a  aet-off,  or  of 
the  circumatanoe  of  too  few  6r  too  many  persons  being  made^^  defend- 
ants(^) ;  a  count  in  trover  may  also  be  frequently  added  with  advan- 
tage, end  the  pleadinga  being  mere  concise  In  tbu  actlon,-are  in  gene- 
,  ral  leaa  oxpenaive  than  those  in  the  actibn  of  treapaaa.    On  the  other 

[  *146  3  bt^  there  are  some  dlsadvantagea  Attending  the  net  ion  on  the  caae, 
on  account  of  the  generality  of  the  pleadinga,  and  bf  the  circumstance 
of  the  general  jaane  being  the  usual  plea,  which  puts  the  plaintiff  on 
proof  of  the  whole  c^-the  allegationa  in  hia  declaration,  and  leaves  the 
defendant  at  liberty  to  avail  himself  of  any  matter  of  defence  at  the 
trial,  without  apprizing  the  plaititlff  by  hia  plea  of  the  oircumatancea 
on  which  it  is  founded.  Thus  where  cattle  of  the  defendant  have  tree- 
paaaed  in  the  plaintiff's  land,  in  consequence  of  the  defendant's  neglect 
to  repur  hia  fencea,  the  plaintiff  ^a  an  election  to  proceed  in  case,  or 

» 

(a)  Com- Dig.  Actioh  upon  Statute,         (Jr)HuddertfialdCAal  Con.  v^  Buck* 

C^  ley,  7  T.  R.  S6-^ovett  «•  Radeidge  et 

(d)  Maasey  v*  Johnson,  13  fiatt,  6f  •  a).,  3  East,  70-  but  see  Pawell  v.  Lsy- 

(0  Aate,  lOS—- ilemtng  V.  Bailey,  5  ton,  3  New  Rep.  365-^Mut.  v.  Roborta 

BMt,  313.  et  »1.,  3  New  Rep.  454  —S.  C- 13  East, 

(d)  Cfom.  Diip.  Action,  M.  94.->Weall  v.  King  fc  another,  IS  Bast, 

(a)  -^^vignac  v-  Roome,  6  T.  R.  139.  •  454. 

(/)  Parkers.  Norton,  6  T.  R.  695. 


(H)  Aee.  JUm^  v.  JBRiriit^  5  JMm .  Hep.  175.    Farmer^t  Tump.  Ctrnpor^  o*  C#* 
tmtrgi  10  JWbit.  Jh^  369-    Seidmore  v-  imM,  13  /tM.  Jfi^.  333* 
(7T)  'Vide  ante,  41.  n.  93* 
(78)  Tide  ante»  3-  n.  1. 
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in  treii|Miis(A)9  or  to  disirain ;  if  the  real  damage  exceed  4d».  so  as  to  I- 
carry  full  coats,  an  Action  of  trespass  may  be  advisable  in  pi'eferenca  to  ™'  ^^^^ 
an  action  on  the  case,  in  order  th^t  the  trial  may  be  upon  some  parti- 
cular point  in  isaue(09  narrowing  the  'evidence  more  than  in  the  action 
on  the  case ;  and  it  is  not  advisable  to  distrain,  where  the  title  to  the 
iocus  in  quo  is  doubtful,  bot  tbo  p&rty  should  proceed  by  action  pf  tres- 
pass, oron  the  case(A^),  and  the  same  Observations  are  applicable  where 
a  rig^ht  of  common  is  in  dispttte(/). 

The  declaration  in  ah  action  oh  the  case,  ought  not  in  general  to  state 
the  injury  to  have  been  committed  vi  ct  armiel  nor  should  it  coticlode 
contra  paeem{ni) ;  in  which  respects  it  principally  difiTers  from  the  de- 
claration In  trespass.  In  cither  points  the  form'of  the  declaration  de- 
pends on  the  particular  circumstances  on  which  the  action  *is  founded,  [  *147  ] 
and  consequently  there  is  greater  variety  in  this  than  any  other  form  of 
action*  The  lea^ng  rules  will  be  stated  when  we  inquire  into  the 
form  of  thcf  declaration  in  general.  ^The  fiUa  in  this  action  is  usually 
the  generd  issue,  not  guilty ;  and  under  it  (except  in  an  action  fo^ 
slander  and  a  few  other  instances)  (n)  any  matter  may  be  given  in  evi- 
dence, but  ihe  statute  of  limit&tions.  The  judgment  is,  that  the  plaintiff 
recover  a  sum  of  money,  ascertained  by  a  jtTry,  for  his  damages  sustain- 
od  by  the  committing  of  the  grievances  Complained  of,  and  full  conta 
of  suit ;  to  which  ttie  plaintiff  is  -entitled,  although  he  recover  a  ver- 
dict U/r  less  than  409.  danMige8(o) ;  unless  xYit  judge  certify  under  the 
atat.  43  £lis.  c.  6.(/^),  a  circumstance  which  we  have  already  observed 
-frequently  renders  this  action  preferable  to  that  of  trespass. 


n.  TRD\^R. 


n.  Taovsa. 


The  action  of  trover  and  coirvernon  was  in  its  origin  an  action  of 
trespass  on  the  case  for  recovery  of  damages  against  a  person  who  had 
found  goods  and  refused  to  deliver  them  <m  demand  to  the  owner, ^but 
convet^ted  them  to  his  own  use ;  from  which  word  Jtndin^q)^  the  re- 
medy is  called^an  action  of  trover.  The  circumstance  of  the  defend- 
ant not  being  at  liberty  to  wage  lus  law  in  this  action,  and  the  less 
degree  of  certainty  requisite  in  describing  the  goods,  gave  it  socoe-  r  •140  ^ 
siderable  an  advantage  over  the  action  of  detinue,  tlmt  by  a  fiction  of  ^  ^ 

law,  actions  of  trover  were  at  length  permitted  to  be  broeght  against 
any  person  who  had  in  his  possession,  by  any  means  whatever,  the  per- 
sonal property  of  another,  and  sold  them  or  used  them  without  the 

(A)  Star  V,  ^oolcesby,  1  Salk-  335.  (n)  1  Saund.  130.  n.  LSmith  v. 

(i)  2  Saund.  284.  d.  Richardson,  Willet,  20. 

(k)  I'^aond.  340.  e.  n.  2.  (0*)*  Ante.— >8avlg^ac  o.  Roome,  6  T. 

(0  Id.  tWd.                              *  R.  139— Tidd'a  Prac  3d  edit.  880. 

(m)  Coti..  aig.  Aclbn  en  Case,  C.  3.  (P)  Tidd,  870. 

^  A.  v9)  ^  ettfp^i  in  Frcncfat* 
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n.  TaoTKB*  consent  of  the  owner,  or  refntfed  to  MWer  tbem  when  demanilcd.  The 
injury  lies  in  the  conversion,  which  is  the  gist  of  the  action,  and  the 
f»ct  of  the  findmg  or  trover  is  now  immaterial,  and  not  traverttbie(r); 
and  it  is  for  the  recovery  of  damages  to  the  value  of  the  tfaing^onven- 
ed,  and  not  the  thing  itself,  which  can  vnljr  be  recovered  by  action  of 
.detinue  or  replevin(v).  Lord  Mansfield  tlms  defined  this  action(#) :  ^  In 
^firm  it  (i.  e.  the  trover)  is  a  fiction  ;  in  9(uk%tiint€  it  is  a  remedy  to 
M  recover  the  value  of  personal  chattels  wrongltiUy  convcrted^liy  ano- 
^  thes  to  his  oVn  use ;  the  form  supifMses  that  the  defendant  might 
^  have  come  lawfully  by  it,  and  if  he  did  net,  yet  by  bringing  that 
^  action,' the  plaintiff  waves  the  trespass ;  no  damages  are  recoversUe 
<*  for  the  act  of  taking ;  all  must  be  for  the  act  of  converting.  This  Is 
*  the  tort  or  mal^dum^  and  to  entitle  the  plaintiff  to  recover,  two 
^  things  are  necessary:  1st,  property  in  the  phdntiff;  9dlf,  a  wrongful 
[  *I49  3  <*  conversion  by  the  *defendant.^  We  will  consider  this  action  with 
reference,  1st,  to  the  thing  converted;  3dly,  the  plaintiff's  right  or 
property  therein :  and  3dly,  the  nature  of  the  injorjR,  and  by  wbooi 
committed.  • 

Itt.Thepro-  This  action  is  confined  to  the  conversion  of  some  fiermml  chattel^ 
party  affect- g^^  ^  ^^3  |^^  ||^  f^p  injuries  to  land  or  other  roai  propeisty,  even  by  a 
severance  of  a  part  from  the  freehold,  unless  there  be  also  an  nsporsn- 
tion  ;  and  trespass,  or  case  where  the  interess  in  the  property  is  In  re- 
version, are  tlie  only  •rcnMdles(«).  Ikit  if  after  the  sevemnce  fffwn  the 
freehold,  as  in  the  case  of  trees,^  the  property  severed  be  taken  away, 
or  if  coals  dug  in  a  pit  be  afterwards  thrown  out)  trover  may,  be  sup* 
ported(w).  It  lies  for  money,  though  it  be  not  in  a  bag,  or  otherwise 
distinguishable  from  other  coin,  because  the  thing  itself  is  not  to  be  re- 
covered in  this  action,  but  mefdy  dAQia^es  for  the  conver8ion(x),  and 
where  money  has  been  paid  by  a  debtor,  in  contemplation  of  his  bank- 
ruptcy, by  way  of  fraudulent  preference  to  his  creditor,  it  has  been 
thought  that  the  assignees  should  proceed  for  the  recovery  thereof  in 
trover,  or  by  bill  in  equity,  and  not  by  action  of  assumpsit,  for  money 


ed. 


(r)  3  BU.  Com.  152»  3^MUU  v, 
Graham,  1  New  Bep.  UO— DuLN-  P. 
32—- ttackliai|i  v.  Jesup  et  al*,  3  Wilt. 
336. 

(f)  Id.'  ibid.«-Kettle  v-  Bromsall, 
Willts.  ISO. 

(r)  Cooper  v.  Cbitty,  1  Burr.  31-- 
8.  C  I BU.  Bap.  6r.  8. 

(u)  Wood  v.  So^ith.  Cro..  Jac  129.— 
Mires  v.  Solebay,  2  iMod.  242 — But. 
K.  p.  44.— Bac.  Ab.  Trover,  B.—Nib- 


let  9*.  Smith,  4  T.  R.  504^  5«-»Co.  Ut. 
145 — Hullock't  Law  of  Oosts,  64  to 
90.  • 

(w)  Ski'lnes  v.  Huson,  Noyi  125.— 
Sir  W.  Jones,  245 — Rackliam  v.  Jesup 
et  al,  3  Wils.  336 — Gordon  v.  Harper, 
7  T.  H.  13.— Com.  Dig;.  Biens,  H — Bac. 
Ab.  Trover,  B.— Bui.  N.  P.  44.— Mirea 
V.  SoLeb^,  '2  Mod-  244. 

(x)  Vin.  Ab.  Action  Trofer,  K. — 
Bac.  Ab.  Trover,  D. 


{79)  Vide  Doviet  ▼.  Comi^  f^icet  Exek,  Rep,  ST*  Trover  liet  againit  an 
outgoing  tenant,  for  com  cut  by  htm  alter  the  expiratioa  of  lib  tam,  tboo^h 
aown  by  htm  before  that  time,  under  the  notion  of  beiof  antit||d  ia  an  aaray- 
goinff  crop.    J}miie9  ▼.  C^mupt  Prict^t  Exeh.  Bwp*  53* 


>sr''Mi' vonpivOT^  Mi9*^  '     :    ^    .  iliS 


wiglit*  «a»ble  tte ^cMhmi  ur  av^  liNisetf  of  M$  origML  Mit  wa 
ae&^y);.  but  Ibis  MMia-  mGQtv^xy  *  B^  *iroter  is  pcferabhs  o«i  {  *^1M»  J^. 
tUi  Mcoiiflt,  wtmf^  tie  4iiHyadiiiiH»s  oomrerusi;  the  pM/Mr  <^tt  t^  -  - 
lc«bMdliMH<9«*eii«idKi«pttando^^iMtd'^ilsxcinififi^  iD«illMr^ 

f6>p(Wii»  trgywr  iii.9piiMri*4|ai^or  0e  «Mi9ers|oa'of  aQf  pc»rMial^f«o?>^ 
la  irbicli  th#  pl^fiMial  a  8«ocnd  or  flp«d«l*prDpor)y(^);  but  k'    ^ 
s  lioi^ie  for  th«r«BiMersiDii  of iijrcoordr  becamle  miBiibfSt4  imtM  pti* 

IB  pciHte  pMffMt>^>f  fi-  ?••  '       I.'     ^  ' 

Id  ofdiBf  io  aa^^pon^KsfMRloa^  Oia lil^Oiiff  iinu|mfrthe  jim^  ^  tka Mir,  Tlba 

vkMflH»i  <lte .  lailillwit  9««il<t  iiaiiiqRiotidtt^iravar  AgMnst  tbe  aheiiff 

pM4iM  U^  leM«i  b'lti^ll^d  ba||^ 

tba  B<hiy);>iit^  Uf^r4pm^m^  i^MplM  ffeyseisioo  of  timber 

wrofigfoi^f  #ut  ^N^ndbHrmg  a  IM^  a»  to'  jbnalilf  Uok^  support  trover  ^  : 

tfitiie  r0B>o»a4(tf^.>tflteTwA  wW^ti^tfio  abaofata^  or  general  proi-    »    ' 

^ft)i4a  a  iiaraonal  cfcattob  iBay  laippait'  .tbia  .aatio^  altbough  he  haa 

tfam^lftMMyia 'wsuani  pttaaaiibati  *fet»  k  If  <t  rUft*  af  law»  *4int  the  jgeii^  ^ 

:nil  jawpai^  <lf .pitiiaai  ^'^mtaJrciwiM^j^atf^iiliiw^  [  «4lt  } 

(y)  Smitb^ataL^p.  Uodson,  4  T..B.  *  <|)  jdbiM^  WiDckiii^)rAi^«*df;Ul^ 
311  — Nixoa  ct  al.tr.  Joik^  2  U-  Bla*.  (e)  2  Saund-  47.  ».  n.  ^.^fyne  » 
135.  ,  '^.,    '      \    i     }fioK,lt.n^S%  ,  ^ 

(*)  Hunter  v^  Ppiftsep  &  ^Cheri,  10        \(iQ  6or4on  i^  fiarperl  f^T^.U.  i>.«^       '        . 
1%a8^,    378.— Tboj)aas(m*£'k>theril   v.     ^edtofield  t^  ObsMw»  3  L^  HOd:  '     .^ 

Frtere  1^  othcM,  ^  Eatt,  4fS.  '  -(^ }  6ottii|^  1^  Aorpev,  rT-  R.  13-  -»-) 

(a>l>«rker  «  Vgra^n^  6  T.  R.  69^       .|H^ad.jil.  b.  i.^.*4;aai-  IM^*  l^t^  ttieii. .       > 

(a)P«r  «b«l  iaiiea  in^enAtatfo     m^-^filSla  •.iptaaa^il^tetkb.  4M.  • 
ea«N  9if .  Aetion^  oSm^  'Vr^af,  C«^        (/O  2  8auiik..47.  .a' m  V-^Bae-  ^. 
l|«c*  Aia  Tpovar, D«-^V%|.  4b.  Ac^t/nJ     Trover,  C.-^Rltckham a* Xesopat a)b,  ^     . 
Tmv^i.&Mlhit.ir.V.  3%ta49.  '  \WHs.  33t.   «  ,         '^  * 


»  ♦♦ 


l#^f  ■  I    I  ■■  I     I  .11     Awn  ■   iJL     .^    |<i   hi^ti     /■   Ifci  I  I    Ji    rll— i^*«^>*»w  H  ly    wtitfci 


•       •  -      *       ' 


(80)  Aa^a.frover  ioi^  &•  title  dec^  of  an  ettate»  |oiid8«  \>inf  afplchan^.  It'c. 
petW^v*  i9Md,  2  T^fifMtep.  M8.  TVu^  v.  X«tw«,  6  jrfa«t.  jtf«*jb.  394-  ArniUif. 
^^t'^mfi^  f  Sai».  t^  GoggtOeif^.  CuOAtftK  2  A<v  Mep.  19V.  Benjandn  i.  Bunk 
•/m^tmd,  3  Cbfljl^.  417.  /»rc^  m,  ^in^m  Id.  4,77-    TJU  vl  Cfook4lUmk$,S 

.Titer.  il^.4a^*,  .    •   ;  / 

(8X)  Whan  on  a  «fk  af  faads  tba  property  vcata  ia  tba  pwrebaiir  to  that  be 
•  mt^  mahiMli  tNTtar  agaiaatthovaadai'.aee^Ap^  M  P.  l^,  Ij^l    S'A^.  B^,    [ 
401    0>www\  mara»*  7^1brwi  Mtp*  ^     Binmn  &tnMk0t'^.^M^,  0tkuiN 
Mep*  M4'     WhitBhotm<i  allfrt  t«  jPVgtrl^iiiiw^  12  Bj^tf^  Jtept  aiM.    .M«M«r^.  ^  ^'^ 
CiHiMm  4  7«T»i«r  444.  RwM^laapa  tbiP'propar^kfBtba  M&tHPia^itfMfta^  aap*.         * 
f^x%k^mi^Qn,Ut^iik090t.Jik!t^U'mB^9mtp.ltQ*    h^v.  -IJ^^W i QP^^ 

(ggjH  Vide  artl|w»  mimtf^U  gp#nWp>  ,417.  -^ 


114  OT  TSft  MBM  Ot  AMTWmT 

IL  T«9iaab  and  "ij^K  a' pcvBon .  !»•  delivmred  goo^  iMAcei 

who  has  not  the  right  to  withhold  the  poitet^oD  tern  the  ge«eni 
owoeri  anil  40  parted  with  the  actual  ppMeatton^  yet  ke  maf  maintain 
^tnF«r  fitfva.convertion  bf  aBtranger,"  for,theo«riier  has  Mill  the-po^ 
ceiBion  IB  law  against  a  wrang;  doer,  and  the  aarrier  •r  «yiar  b«kie  is 
conatdered  merely  as  his  8<H¥ant(^) ;  and  an  «jMm|ar  ar  admiaiaimiir 
da  by  legal  consCf  uetion  posaesfied  of  the  goods  of  tba  tesutorf  dr  in 
late  from  ttia  Ci0W  of  hi»  deatb(A).,  So  a  peraoii,  htaving  a  apsciai 
""perty  in  tha  gtedsr^may  support  iiover  «gaiaat  a  stvaiigar,  mhb  ttkm 
them  out  of  Ms  act^  possession,  aa^  8herif(t)^  a  ^^ia«(^>  arfiKtot^ 
can§^a<9^  pawriee^ or  trusta^,  or  it^  agister  of  <;aule«-4Nr  any  ather  pea» 
aon  who  i&  responsible  over  u>  his  pri8^|[pal(/)$  bate  mere  s«Tant  es«» 
not  support  thi^  .action(m).'»    In  general  al%i  a  apedal  |M<upsiiy  la  sufi* 

'  .  ^  ,  aient  to  suppprtjrover  against  a  stranger,  who  has^  l»ttaff^tle,  and 
the  fa^ore  possessiod  of  goods  whether  lawluAy  obtsinef^^  imt,  is^Hnm 
fode  evidence  of  pKiperty(»);  and  e  party  emi'tled  to  tha.t«nsporary 
|K>ssession  may  aiippoataroaer  agaiaiit  tha^»^aialt  owner(4^>  In  gene* 
ral  it  has  been  csvniidered  that  in  tha<asa;of  a  i|>eci«f)  pi%perpy,'de  must 
have  been  accompalnied  with posaef^fHEi*^  in- ordtr^iy suppa»ttroiper(^) s 
r  ^^i%  ]  i>ut  where  the  person  haidng  *snch  special  p^i^prnKh  ^  •^  ^  inter- 
aat  in  the  floods,  there  .are  eitaepti#ns{  and  thatefot^  it  i|as  obacftvayl 
ty  Eyre,  Ch.  J.(A)  that  it  b  not  true  tliat  in  casea  of  special  ^ipop^iy  ih^ 
party  must  opee  hate  bad  |>os|pi^astOB  4n  oader  to-,inaintatn4io«ei^  for 
a  factor  to  wtiom  goods  ha?e  been  consigned  .and  who  baa  neynr  re- 
ceived teams' may  mtfintafn  such  an  action.  ^  Howe v^h*,  without  sech 
absolute  or  speeial  property*  this  |i!IEtt6n  cannot  be  maintained;  there- 
ibre  as  we 'have  ae<ft),'trover  cannot  lie  supported  by  a  party  in  a  suit 
for  a  rect»rd(9VjiQr  can  a  teni^  in  tail  expettsint^  on  the  determination 


1 


•> 


.   (jr)  Dewel| .o>  Hoi»n  k  *anolheE»  1  '(")  3  Saund.  47. c-  uid 

Tauatoo,  391— Gofddh  v.  Hafper,  7  T.  ,9.  Peat,  1  East,  244  }           ... 

P*12.-<-3  9^ufid.  47.>-^               •  •  (0)  Roberts  a.  ^yatt,  2  Taanton, 

(A)  Gordon  f».  Harper,  7T.  R.  tS^*  'fipS,  .            •     .                    ^ 

Hudson  v>  Hudson,    LalcV    2U.-^3  ^)  topee  at  al.  «.  tisplsp  et  al.,  4 
Saund.  47.  b«  47.  k.                                *  .East,  214.  ^ 

^0  Wilbraham  t>,at»ov,  ?  Saund.  ^.  '(jt)  fowler tfc  Dawi^,  I  Ms.  aod.PaL 

(Jt)  1  RolW  Ab  4 —Arnold  V.  Jeffcr-  -«47.— 3  SaiUid.   4f:   d.— See  Bac.  Ab. 

ion/l  Ld.lhiym.376— Bui,  Ni.  Pri.  33.  Y^fovcr,  C.--C;ffiufMrd  «.  lilMatery  8  T. 

(/)  2  Saund. 47.' b.'^-Stirllngv.  Vaug*  '    R.  22.  ^tuzere,  see  Slirling  k  others  ^ 

han,  Xl  Bast,  G26.  \  Vau|^han,  11  Bast^^Sfi.      , 

(«)  Bloss  t).  Holman,  Owen  52.— •  *  (g)  Ante,  150.*  . 
*  Waring  v.  Cos,  1  Campb,.  369;       *  ,'     .  ' 


•*  * 


.    (83>Aoe.7^br^y..AirAn^a«tf«i^fer«,  11  JMnt^  iS<>i».385'  VMe  sijla  9l7.  n.  109^ 
(84)  Vide  Barktr  p^atw^ief^  v.  JmUer^  6  J^knt^  Mtp-  1$M^^   «<^|tfaav.4lhdbM%-« 

.  (86}  V'tda  UrtecAAruf  v.  ^«rtc*ar,  » .JoAnt.  ifc^.<4^.  ThuS  ashariff  esnnot 
naintauLtiorer  before  he  has  tavied  on  the  y;piid»c  tbr  tmiU  tlia^^ahe^  ate  iratte 
his  ftctilalliossessioa.    mtchhsMiit^  M^ri§luift^t%S%^m^BBp*ilOA^x.  .   • 
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of  «e«Me  for  M^  uHltam  kp|MWliiB«mlir  waste,  M^j^t^  iTTitoTist 

timber  #kick  gcfew^^upsn  ati4  wa8*8everediK>m  tlie  estat^^  isr  such  a  ^ 
tenant  for  life  has  avr^bftft  the  trees' ii|itn«4ktiet]irt  wten  thej  are'^eUt 
clowii(r);  and  the  plata^ffnhtiat  nfif^oniy  prove  that  the  goods  wkick  ^        ^'  .   . 
nre  the  subfaot  of  tlie  aetien  are  bis  propirnjr,  but  also*t^t  they  imfr  , 
an  iiiMn  they  w<flN^wnfened(«).    In  the  ca^*of  s^  g^end<  as  waU  aa 
4qpe«lal  iiropeityi  the^  action  wikf  >n  roost  eaies'M^ brought  either  by  tli^. 
gliferal  or  speeiW'  ownen  and  jodg^nent-  odiained  b^  eAe  is  a  bar  to  M^   / 

nation  by  the  o*iier(0«*»    '*•.*'.'*. 

r  ^^th  resfwdt:  te  the  oMnre  of  tb^i^'ufy,'  wn*  Imve  «IMbd3r«een  thaltddly;  the  . 
«  ronv^afim  4s!'taaential  to  the  msj^^  of  ^.aetBi«(tt)/*  lt'#onld  be^'^i^'^f 
foreign  to  our  pre^nt^^p^ailrf  im|r>j||to  appilitlition,*of  the'actlen'  oHr6-  [  *ii^  1 
Tsr,  to  sut#  rafoncdy  tto  dlllf^AbjI'ms^^  They 

wsy  be  eiilinr)  %f^\fy^^^ftn^ffi^g/kl  t^l^  by 

aorne*  ott^  »Me|SI**MlBmpiion  pC  ewWdi^  or  ti^  lU^iilly  ti«N#  6r .   , 

The  wrmgji^  taking^^f  4he  i^eclds  "oC  a|pdln^  miio  has  the  right  ef    / 
iflan»ediainpossWton.»^of^4tatlfa  GPiuiwrdaft,' f^ 
wili  tie  fw  Udunir^ofids  i^  tN»vpftintMr  i»(bngfUjly>  tt&fkr  will  also 
lle(j?) :  and  if  gcfeds  bewMBffafiy  aiAzedns  n4l$nma,  though  they  be  , 

not  reinn^M  fMm  the  |Hace  in  whieii  thd^Werct^  fetnrover  may  be 
M|ifiJbrte4y^  beoaiise  the  posaosrfon-  in'  pesQt  of  *iaw  is  cbanged  by%eir 
betog  seised  aa  a  diiAn^^y)    dm^tHia'aetion^  may  be  Inpperted  aftftr       i 
an  aoqnmahdf  jtbe  doMlant  ftartbe  feknia||a  lAiii|f»  of  goods(t).    In  , 
the  casf^Ta  eoflrversion  By  wrdngfut^takbigi  It  is  not  nef^easarf  loprdvn 
s  demand  and*  reittsal(<^.-        *     ,*      K-         •  '^ 

'     So  the  mru^sA^ amn^uSk^tfii  Mr  pro/i^riy  ^  vtg%(t^of  imposing  o^    ^ 
gocMia  may  be  a  conTersion  ih  itaelfi  %nd  render  a  dlmaUd  and  refusal 

nmse€esaary(^)>    Tlras  a  nale  df  a  ah^  m^sMk  was  afterwards  lost  aft 

.    «         » *  ,  *  « 


•»• 


(^  Hwvood  V.  ftmiih,  1 1*.  )C.  t!^.  X^)  Cooper  «.  Jdonke  etal,  WiUes» 

(0W.4a  *  •        '!».  •••^ 

y  (»)  Ante,  148—9  fl^nd- 4r'  e^'f  ""  (c)Crosbf^^  LeD|^,  12  Ba«^,409.    ' 
Xooper  et  tX:  v.  VMitf  et  al.,  *i^t^^  ^  (a)  BirHen  o.  R6e»  IJMttM^B^dr 
31.-6,  a  Ir  ^f Bq^*  IJ^-  ^  Wan  i».  Cct^  6Wu  3l2.-..Bal.  Hi  Pirl. 

(«)  See  the  iDtts^jVecIrBacAVTrO''    44w*        \e  ••      , 

nr,  B.«*i^3  Sauntf.  47-  a*^.  '  W  Bloxim  et  alf.  Hu^tArd^TBaStp 

(x)  Rac&ham  v.  Jetup^'3  Mfila.  ^^    ^O/^M'Combie  v.  Dariet,  OEaat,  540. 
Cooper  v.Monke  et  al..  Villes!^.— 2 


•      .    :    : 


«'<dr)  H  tiiis  aai|SB  the  dafendMit  may  shew  tide  in  a  strange*  paraliiDanlrSa 
tbat  o|thei>laintiff-    J>ihmi%  ▼«  Birm^,  14  JWWa.  "Rep.  iSf .  ^ 

'(8n>^%l#  JN«ro/  T.  Airf,  7  Ji»As«.  A^.  2^- '  AMt  v*  €aa«»,  IdMbat.  Aa^  tta* 
Aa  admtasMh  by  %  defendmt  thet  he  had  had  thegoMs  of  the  plafii«ii;{lid  thai 
th^  weee  Iob<»  ia  aofteiant  crMeA^  of  a  eon^bioi^wlt^out  tfaewinff «  demand 
and  rafoaal.  La  PUh  y*  4i^sto»- 1  JMas.  Cbt.  40e.  *  FI<ooP  that  the  defendant 
yaondied  to  tatwn^  goods  to  the  fflalntifl;  and  that  he  had  not  retnrned  them» 
is  saA^^e«ide«B^i^a  eoorsiikNi  wklM|al|^*li^  denuiiid  and  rdiisaL  Jhn 
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fram«  tBMkr  hefbre  Ms  tebkniptcjf  is  a  HiAcknt  cqufwatop  t^  enable 
the-tfsiginaes  »C  the  bankrai^  to  maimain  tmrer  vkbe«c  slMHriDs  a  da* 
X  [  ^154  ]]  mand  and  reluaalCO  •  so  wbpre  a^rsoo  tntmated  with  tbak*go«da  «f 
aiMber,  ptu»  them  ialo  the  handa  of  a  ibifd  iwaaa,  wiihouA  ardera»  it 
"      la  a  conv«r«iiin(c)  ;^  ant^i^here  a  carrier  bgr  mianke  delieered  goad»to  -m 
wrong  person*  It  was  decided  that  trover  might  beaU|ippnedt  ibo>tg4 
^    .    it  would  bavrMen  othafwise  had  they  been  laai  bf  a«i4»ni(d)  t.aadSf 
.    i  peraoa  illaiially  make  use  of  a  thin^  fbi(ttd  o»  delivered  to  hia%  it  la« 
rtATomioD  in  ittelf(a)  ;^  or  if  a  b^lee,  m^rety  lo  kot^^  or  carty,  and. 
«        iNinag  no  beneficiai  intopeatt  miiu«fc-a  chattel  intrusted  to  him(/);  an 
.  If  a  carriat*  draw'out  |)srt  of  the  conlenia  of  a  Teyeni»^nd  fiU.it  with  wa* 
t^v(^)>  or  if  *  carrier  or  wharfinger  break,  open  a  bon  conuiflsng  goods^ 
or  ^11  tlfem(A).    So  an  irregularity  in  a  distreaa  taken  damage  fsasani 
!may  afnount  to  a  conver&ion(i),  ^houg^  not  in  the  case  ef  ^  dtitresa  for 
.  jrenti  when  trover  aanoot  be '8upported(ii')  i  and  We  havis  -ane^  that  a 
party  will  be  personally  yliable  for  a  i^apvncaioi^to  the  use  of  anothniif/). 
/  9ut  imleas  there  be  i(n  illegal  aa^mptidn  ef^ropergry  trover  €aniH*t  in 
general  be*  supported  Mm  mere  nottfesa»pcc(«) ;-  and  ^hemfave  if  n 
carfier  or  other  bailee  by  oegligened  losegooda  intmated  to  his  carc^ 
the  remedy  in  gencn*al  m«at  be  caae  israsaampsit(«).*>         *  . 
In.  the  pr^eading  instances  pvoof  of  Ike  ant  of  the  delenda^  ia  anSr 
(  *)i§  ^  eiantvlthout evidence  of. a. 'demand  and  refoial;  hot  wh^re  U»e  pkdn« 
ti|r  is  not  prepared  to  prove  seme  suchaciuaF  spanmi^lv'.n.of  proporty» 
trover  cannot  \ft  supported  without  proof  of  a  demand  and  reftiml,  or  at- 
^    least  a  neglect  to  deliver  the  gp6ds(a) ;  and  where  a  trader,  nn  the  evo 
a  his  baiik^mptcy,  made  a  iCoUiiaive  sale  of  his  goods  19  thn  dejsndanti  • 


(0  Bloxam.et  al.  v.  Habbard/5  East^  (A)  AnorwS  S^lk.  6^5. 

407. 4S0. '           '^                           *  ,  (/)  B»g8ha«re  v.  Govard/Cro.  Jac. 

(e)  8yedt  v.  Hay,  4 T.  R-  264-  260.  •  14^.    fiac.  Ab.  Trover,  B. . 

(lO  ^o\A  V.  Harbottle,  Peakc,  C.  K  (k)  WaUape  t-  King  et  al*,  i  ben. 

p.  49.— Ross  V'  John^o.et  al,,  S  Btt?*^'  Bla.-^S.              "^    '                 "'  ' 
2825-  see  Dewell  ti.  Moxon  &  another,  ^  ^    Q)  Ante,  7^. . 
\  Taunton, .391 — At^raol  v.  .ariant;,  t^  ^    (w)  M'Cofnb'u^  v.  Daviet,  GEast,  54a 

Caropb.  409-*-Smith  V:  toung,  1  pamf^  *    (n)  Enss  w.  Jolmsoij  «t  a)-,  5  Biirr, 

4S9.                    ^     '   *       ^   '  28g5 — S  SauaU.  47.  e— VoiS  v-  H^rf- 

Xe}  Mu^rave*^.  OjB;fleii,  Cro.  EXiz-  battle,  Peakc„C.  K.  P.  49. 

2/9-              :     ^                             ^       .  V    (•)^«l-Ni.-Pri.44.-2Saima.47.e. 

.(/)  '^*  ibid.                            ^  i  By  whom  (lejmanU  ipay  be  maili*,  Maj 

if)  Richandson  v.  Aikinsoa»   16^^  &  another  1^.  Harvey,  13  Bast,  197.— 

4^6.  nmith  f,  Vmmgt  t  Oampb.  499.' 

^>  At  «herft.a  factor  pledges  the  g^d«,of  hiapripcipalibr^iae«^<ia(>t. 

jfffim^  X,  Slmi^t  14  Johm*  Hep.  128-  t  ^      . 

(S|0}  Vile  .^rim^  C^  (lj^dfi»  rt  BurHni,  10  AAiu.  J?i^  1?9,* 
(§(i}lf  a  brolsar^  bcingf uthorized  toaaU  gMs  loc.«  ce^^  price,  mA^  thcni  ^ 

jun  inferior  price,  he  ia  not  liable  in  trover  for  the  aipount  of  the  ff9NW»  hut  thfi 

ferop^  r$w^  ia  caae.    fkifrmt^-  Auc^ium^  4  ^>«^  uK   CaipM|»  ^  ^4r« 

▼-  SikftiMTM  12  /aAaa.  i?^.  309.  .'     '         . 
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it  «u  dicUedtUit  tke  Mritosp* .  could  <M  munt^  (ne^rWtawnt  n.TMm. 

provinit  m  jimwrf  and  rnfiiiilffi).  Such  a  demand  and  non>cdinpliaiice 
wrt  firima/atU  evidence  of  «  convqFuon,  and  iri)l  induce  a  jory  to  find 
it,  untau  tbe  JbRindant  adducB  evidciici  to  nt^iivc  t^  preflumptioRi 
W  tkal-be  bMOg  a  caniar,  ^c  loat  the  goods  by  negligence,  fct.(?}. 
IVbM  it  is  ^ubtful  wbetberthe Tvidvnce  win  eat&bliah  a  coiHersiod 
M  ■«  lo  aopport  amount  in  irpver,  a  CD«n  is  caae  for  iMBgUocncei  fce. 
abbald  be  ailded,'  if  there  be  any  proof  V  8up|ion  h(r).  Jf  there  ha*a'  •: 
been  a  canvcnioDinrover  lie4  althdagh  the  good*  coilvertcd  be  afisr' 
wifrda  reatorcd  l6  the  owttei^  for  the  rcBtoration  only'goes  io  mitiga- 
gviion  of  daai^^eafa).^^ 

In  conaidetlng  the  partin  (o^an  actiOD  tx  delktat  we  have  necesaa- 
rily  aeen  wbo  art  ttt  aufe  an4  be  sued  in  an  action  of  trover  either  at 
between  teMnta  imjommon,  or'Eiuaband  and  wife,  ix.{t)i  and  it  iaonly      . 
neccaaarf  htre  tO'Obierve,  that  one  joint-renanl  or  teitaDt-in  comiuoo 
or  pflKw  vnDfttA  aoppott  tiev«r  against  his  eo>tenantr  "onlesy  the  r  *)/|i^'} 
latter  banc  (&«tn)yr({-thc  cbattAl(v).  ■      ' 

We  h<i«e.Uen  that  for  a.wroi|gful  (aktim^ia  geoiral,  tfpveriaacan* 
(JllTreDt  (BOtedy  wifb  trcajMna(«^i  but  t ho  converse  does  not  hold,  iat 
troTer  may  often  bo  brought  where  tQEspaisi  cannot ;.  as  where  gooda 
Wft  lent  or  delivered  t»  «notb«r  to  lieep,  and  lie  refiue  lo  detivcr.them. 
<p  deroaodi  treipaaa  does  tiot  lie, 'but  the.proper  reiDedyialMverfx'). 
•  So  where  th^  faking  ia  lawful  or  eitcijsable,  (rcapass  cannot  be  lepport* 
«d,  ood  ifae  ac^en  mMt  be  trover;  aa  whov  a  tiheriff,  after  a  woret 
flU  of  hi|t>knipKy>  lerica  gooda  uader  an  execdtioo  a^qst  the  batik* 

The  detlomim^z)  jp  ibis  aciioct  should  state  that  the  plaintiff  «a« ' 
poaMaaed  of  the  gigo^a.^avoidii^g  repetition  and  unnece^sury  deicrip- 
tioo)-M  tTAi*  ovin  ftroptrty,  and  thui  tliey  came  to  the  defcndant'a 
pDBaeilion  by  Jtndingi  but  the  omisbiou  of  the  former  wcurd^i  u  not 
'awtwia}  after  *erdict(aj:  and  the  finding  is  not  travcrsablefi^   A»  tba 

Ip)  Niioft-y't  al.  «.  Jcnkfab  SUttk.'  '  ^    (r)  Put  et  al-  «■  Aiwitema^et  aL, 

Bla-  135.          '■        ■                    '  9'irTbo.Ra)m.472.— LeobDiercv.Top. 

(9)Bul.'Nh  Pri.  Pri-  44:— SStund.  'isdj,  3  Vent.  XTO.. 

Iff.e.— Pa»kirtU*of,Biidence,298.  ■  (,)  cooper  et  klv.  ChlttyetU..  1 

ft)  Se«tb«ppee«d«t,poil^VoL?19..  boit^  20.— Sriji*  rt  ■).  v.  MUlei,  1  Tf                   , 

t.)  S  aal-  Ab.  'S.  pi,  l_BaldwJn  v.  a,  475—2  S»und.  4f.  Icl.  - 

CWc,  fr  Mod.  21a.— Bui.  m.  Pri.  «.-  (,)  8W  the  preeedeoM,  Po«t.  S  VoL 

Bao- Ab-'Trover,  D.  Accenl-A-    '        ^  3T0-37T- 

(O/Me. «.  82.  i^y  Maynn^  v.  BatMlt,'npar,  Ml.' 

(v)  Ant^.  M^lMntiiri  Sbo^Kra  «.  JV^ea  «.  WiBctwotih,  H»fdr.   Ill  — 

iMd  Onnvilk,  I  VMH^ton,  |41 — Bnl.  'pHdten    e-    HiicIkki,    Utch.    314 — t 

V.  P.  34-^3  aannd.  47'  f  g.— Heatb  «■  luAid.  47.  k. 

Babbird,  4«aat,  131.     .                *  (jj  Ante,  148.— MUU  o.  Gi«haiB,  1 

W-  **«»  W3.         .     .     ■  Mew  Rep.  14ff. 


lam  Vi4f  JAiFTigL  V.  Afrfiqf ,  U  Ala*-. A^  173.    .Prufd:  V-  Mwt,  7  AAnt. . 
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conversionjs  Ae  gUt  of  the  «€lioi>,  k  tA^  acceftMii^be  tftatad  in  tke' 
declaratbti.  The  ustial  f^ea  is  the  {peneral  ttsue^  not  goiky  of  the 
prenii8e8(c) ;  the  pottita  relatmg  to  ^o  ploedingt  in  thb  aetion  wiU  be 
^  117^  }  more  fully  ctatpd  hereafter.  *The  judgment  ia  for  tf^wwyy  nnd  >ur 
C09r«,  to  which  the  plaintiff  ia  entitled)  though  he  recover  iaaa.  than 
,  forty  ahiiUnjf9  4amijs^a(d)i  unteia  the  jodge  certify  under  tbetluute 
of  £lizaboth(e)« 


»    o 


III.  REPLEVIN(a). 


1b/  • .  Where  goods  hi^ve  bee^  illegally  distrained,  and  in  aonfe  other  in- 
atance^  the  owner  may  ^S^  poaaesdon  by  a  writ  of  reptoHnout  of 
jChancery,  or  (whkh  is  now  moat,  u^Oal)  by  plaint  or  applicatbn  to  the 
aheriff,  finding  pledges  to  pfosecute  ah  action  iigainat  the  distrainer  to 
.try  ihe  legality  of  tlvc  distress ;  and  that  if  the  right  be  determine^ 
against  the  plaintiff,  be  will  return  the  chattela$*>  amd  in  the  case^of  i 
distress  for  rent/ also  giving  a  bond,  with  two  auretiesj  to  the  same 
.effect(d).  -      \.       ■    ^ 

The  action  of  replevin,  it  is  aaid;'1s  of  two  sorts,  In  ttie  detinet^  or 
the  detinuiti  the  former  where  goods  are  stiU  detained  by  the  person 
who  took  t\iem,iio  re-cover  the^  valutf  thereof  an<|  damages;  and  the 
latter,  as  the  word  imports,,  whennhe  goods  have  .been  delivered  toihe 
£  «I58  J  Farty(c),  |)ut  the  former  ia  now  obsolete,  ond  according  to  *a  late 
case,  there  dobs  not  appear,  in  any  of  the.  books,  any  piQo^edlng  In 
replevin  which  liaa  Aot  commenced  by  writ,  requiring  the  sh^iff  to 
eauBe  the  goods  of  the  plidntiff  ut  he  jeplev\ed  U>  him,  tfthy  this  pbinr 
in  the  sheriff's  court,  the  immeiiai^  process  upon  whkii,  is  a* precept 
to  reptevy  the  goods,  <^  the  party  letting  tbte  jShJmt,  both^wliich  modes 
of  proceeding  are  in  rem^  i,  e.  to  have  the  goods  agnin(rf) ;  and  there* 
fore  replevin  is  not  an«  action  within  ^htf  statute*  24  Geo.  9.  c.  44.  whiclr 


(«}  Bwl.  N.  P.  48- 

{J}  Brown  v.  Taylor,  3  Kefa.  31^-* 
Vinr  02.  Philips,  1  Balk.  208. 
.   («)  43..Bli^».  c  «. 

(a)  From  re  and  ptegiartt  Oo  I«iti 
146.  b.. 

(6)  3  Bbu  Gon.  1^,  8.  *    \ 


'(c}-l  Saund.r34y.  h.  a.  2-r-Bu1.  N. 

V'.  P-  52 — Pearson  v.  Rdberts  et  il., 

lilies,  672.— Com.  Dig.  Pleader,  '3  K. 

(<l)  Per  Ld.  EUeabofoogh*  Ch.^.-*- 
Fletcher  ^.  Wilkias  et  aL^  €  East,^86» 


(93)  The  action  of  replevin  is  gftoundiid  en  a  toftitiQs  ticking,  Und  ^sounds  in 
damages  like  an  actioa  t^  trespais,  to  wklch  it  ia  extiemely  aaalogodsy  if  the 
sheriff  has  ah«ady  made  a  return*  and  the  {damtiff  goes  only  for  damages  for 
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protects  ctastibleii,  8cc.  acdttg  under  a  magistrate's  warrant}  from  any  p_J:' 
•ctioDy  antil  demand  made  or  left  at  their  usual  place  of  abdde)  kc.  by 
the  party  rotemBng  to  Bring  Jiu^b  actlon(e).    In  the  present  action  ii\' 
\he  detinuiti  the  plaintiff  can  only  recover  damages  for  the  taking  of 
the  goods,  aad  for  the  detemion  uU  the  ume  of  the  replevy,  and  nol 
the  value  of  the  goods  thems<flves(^k    We  .will  consider  this  actioti 
with  reference,  '1st,  to  the  thing  token ;  Sdly,  ike  prqpertx  ^^I'cin ;  tat     ' 
Sdly,  the  nature  of  the  injciry.    "  *'    ,       .  . 

Replevin  Can  only  be  supported  for  Ukiog  a . /^^oW  cAaf/«/,  and  1st.  Thepte- 
not  foi*  an  Injury  to  matter  affixed  .to  the  freeholdi  in  which  case  thej^^  aw^ 
remedy  should  "be  trespass,  nr,  If  the  interest  bejn  reversion,  case(f  ). 

To  support  repfevtn,  the  plaintiff  ttiust,  at  the  time  of  the  caption,  ddly^Tlia 
have  had  either  ihe  general.firdjfiertyi  or  a  afiecial  firo/iertyj  as  the  bailee  f^^ferel^*     ' 
*of  goods,  as  a  pawn,  or  to  be  used  by  h\m(/i)'^  and  several  persons^  £  #159  T 
having  separate  Interests  in  the^  property  distrained,  canoojt  join  in  this    <  ■ 
aetion(f);  but  joint-tenants  and  tenants  in  common^  vtiMy  and  should 
join(^);  and  if  the  caitle  of  s  feoke  sol^  be  'taken,,  and  sl|6  afterwards 
intermarry,  the  action  of  replevin  should*  fa^  in  the  ntaie  of  (he  hus- 
band a1one(/) ;  and  executors  may  have  replevin  of  a  taking  in  vita  ie9' 
iatoru(m)i    The  defendant  cannott.  however,  under  the  general  issue     ^v    '  ^ 
non  ceftkj  disput%  the  plaintiff's  property,^  which  must.be  denied  by    .      -        ' 
special  plea(*)»).   I^  the  plsunti^  has  not  the  ifhmediate  right  o^)osses*-      ^ 
sion,  replevin  eannot  be  supported$^but  the  party  must  pnKed  by      : 


•  k 


^tion  on  the  case(o)*  \' 

With  respect  te  the  nature,  of  t)ie  injury  it  is  imid  that  replevin  lies  idly,  na 
xMily  in  one  inatanoe.of  an  Unlawfol  taking,  that  of  a  wrongful  ibV^^i^*^* 
^^••ifi) ;  but  upon  iaVestigatien  it  will*  appparthat  t^s  action  is  tiot  thus 
limited,  and  tbat  if  goods  be  .taken  Uleigailly,  though  not  as  a  distresa^  . 
repietio  may  be  supp^rted(^)$^7  thdl^gh,  as  it  has  been  observed,  reple* 

(e)  FVtcher  v*  Wilkjfia«t  W-*'  ^  ^^^     •  '(^}  Bui.  N.  P.  53.-^Ant^,  Sl»  %. 

283.  »   •     *.         •'        "    *i     (0  Antcfl2-r**-,^'^**'    • 

(/)  1  Saund.  347.  b*  n.  2.«-Vetrec -ei*        (w)  Bnl.  N- P.  54.  /  .    j 

Pake,  Lutw.  IJSO,  1.       '^  ,       ,..     (n)  Id.  ibid, 

(jr)  NiWet  «,/$inith,  4*T*  B.  504    ^    (0)  Gordon  ».  Harper,  T T. R.  9.     / 

Kat  for  moncjr.  Moor««  394.   •  (p)  iBl  Cbm.  146. 

'  (A)  Co.  Lit.  145.  y,'^.^i,^         (f)  Bx  parte  Gbainberlain,  I  Scholaa 

(t)  Id.  ibid*  ante,  £3*  .  .  ^    V  •  ^  Ltfroy,  320.— Sjbanhon  v.  Shannon,  1 


^mmm/m 


(94)  dut  a  deposit  by  a-persen  who  \iff  hinself  90  property  hi  the  goods,  does 
aes  l^ive  th^  depesitacy  say  right  to  ra^levy;  theft) ;  apd  it  leenis  very  questiona» 
bte,  whether  on  a  mere  Asktd  b^lment  for  safe-keeping,  the  bailee  can  aiaint^% 
Itplevin.     Bdrrinn  v.  Jflfnl«fA,  1  Johu.  tUp.  380.  ; 

(95)  Vide  Man  v.  FitxgertUdt  2  Mau,  Rep-  509,  thai  replevin  will  aot  lie  for 
part  of  a  ehatteU  '  See  alao  mnUt  53.  n.  118.   S.  C*  OonlBer  v.  Dutch,  9  ^^{Ma. 

(96)  Nor  Will  the  court ^  under  sach  is^ue,  permit  the  deleiidant  to  give 
Special  niuUer  m  evidence  in  justifi^tion.    M*FarUmdV'  Barker,  1  Mutt  Rep* 

{97)  Ace.  Pan^wm  v.  Pafrtfdv,  7  /^Aiw  R^  140-    Me^  «i  at  v.  ^kMn  ^ 


* 

nr*        vin  is  now  seldom  brought  but  for  diwrwin  for  re^  Jimage 

**"*^"'  poor's  rate,  kc<r).    It"miiy,  certsinlf/bo  (n^Miglit  to  tty  tbe  lopOkf  tf 

jT  *i60  J  a  distress  for  rent)  provld^  *tbere  werO  no  smn  wbAttnor  id  «fi«or(«); 

iNit  if  any  sum,  however  small,  were  due,  and  the  disiress  wore  form 

greater  suni^  or  excesslTO,  or  otherwise  kregolar,  the  rtnodf  ltt«et  be 

by  action  on  the  cii8e(/).    RepleTin  Utes  biso  for  an  iliefai  distreaa  taken 

^damage  feaajuH,  und  when  the  party  in  possession  oT  the  land  hca  oo 

title  thereto,  .this  action  is  pr^erible  to  trespass  for  seising  the  cactlo» 

.    in  order  to  put  in  Issue  the  title  of  tho  patty  dtstraining(t»};  so  tat  trf 

the  legafjty  of  a  distresa  for  poor's  Tates(«9,  or  for  sewora'  racei(x},  or 

for  a  heiiot,  he^),    Bnt  if  a  superior  ^court  award  tin  executioo,  It 

^    seems  that  no  replevin  lies  for  the  goods  taken  by  the'  sheriff  by  virtue 

of  tbe  execution  f^  and  if  any  person  should  prefond*to  take  out  a 

replevin,  the  court  would  commit  him*  for  a  contempt  a(  their  |urii- 

>    ^iction(z) ;  and  where  goods  are  taken  by  way  of  Uvf,  as  6s*  a  j>en4ty 

on  aeoBvicUdh  uft4ar  a  atatutfi,  It  is  generally  lo  the  nature  of  an  ese- 

cutieiit  and  polesa  replevin  *bf  givea  by -thsL  BUMute,  this  scdmi  jriiJ  not 


MtohB  &  Lefroy,  334-  Vin.  Ab.  Reple.  FA«aber  o.  Wilkins  et  A^  4  Bast,  ^. 
via,  B.pL  ^-rdir  Wm.  Ibnes,  173.  4—  Milwara  ^  Gaffio,  2  BU-^Kep.  1330^ 
6  Hen.  d.  8,  9.— Biihop  t.  Yiaooim^s  "  Matshiat  %■  ^Cbumbers  ^t  al.,  1  Burr. 
of  Montftfue,  Cro.  Ellz.  8^ — Bishop  585.— WilleB»  672.  n.  b^ 
&Jur4||pv^Ti8oountess»of  Montague,  ix)  PHtcbsr^  e-  gt^hens,  6T.  B. 
Cto.  Jac.  sa-rCom.  ^ig-^'Aetion,  Bf .  ^  '  533.— Fa|fiilon  v.  Bubkneret «).» flsrdr. 
Co.  Lit.  l45.  b.  ;       '  4y8^aas.^r.flsader,  K.36.^WU- 

(r)  Gem.  Dfg.  AsiiM*-ai.6>  *   .       .  ^  les,  6y2.  n.  b. 

(f)  5 T.  B.  948^  n.e«*-4:U)bb  v^  Biyifll,  ^       ^)  Bishpp  £^  Jordain  v«  YIkoqhIsss 
3  Bos.  k  Pittl.  34%  ""        MoQtsgue^  pro  Jsc.  Sa 

.  (O'Ante,  146.         ;  .  \      .^  .(s)  €ilb.  RepL  lai^-Willes,  672-  n. 

'   (y)  1  9aund-  346*  e-.i»>  3'  b.— Wlansi^d  v.  Foster,  2  LutY-  1191. 

(«)  DeiraR  «!  Massball,  3  Wils.  442.*  ^ylesbory  v.  Harvey,  3  Let.  SM— Rex 
Herbert  «.  -Wattes,  4  SiOk.  ^5.'—     v^  Monkhouse,  2  Sua.  116#. 
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JUbfft.  A^.  283,484.  Ileplevin  is  ih^hesal  a  ce-extenttve  reiacdy*w!tb  tres- 
pass de  bonis  aspoftatOi.  Pangbmrik  y-^Baindgi^  7  Johnt*  JR^.  143.  Tkon^99n  v. 
Jhittwi.  14  J«Aiit.  J»i^.  Sr*- '  '•.-•-• 

(98)  But  \X  has  been  field,  in  Fennsylvfoia.  ifca^  «ltb4a«1i  r^lerM  was  ptehi- 
btted  by  a  sUtate  ef  their  fegislattgrs  So  Arhteegbt  sffaiiist  a  shefiflT  who  has 
*tAeB  goo4s  an  exssput'uin,  yet  that  lAer  tb^  faie,  a  person  claim)a|p  property  in 
the  goods  mi|^ht  maintain  this  actum  ai^inst  tbe  sheriff's  vendee.  Shearkk  w. 
Buber,  6  Mirmep,  2-  In  MSAacbu^^s  ian  actiofil  of  <«plrvffi  is  aHowei,  by  sta- 
tute, te  be  brought  for  g;oods  Uken  io'eivsotloll,  previded  tbe  ptafitiff  tn  wipiefto 
ba  not  the  debtor  i  but  Parsons,  Ch.  J.  observesi  that  t)iis  alf^ation  of.  the^  cem- 
iiloi^  law  has  been^produdtive  of  mecb  praetical  ihcoavenieace.  Jkfej  ef  a|.  ^. 
SiiMt,  5 Mm:  Jlep.'M>.  283.  In  a  Uite  case  in  the  'iV^tte  of  Kew  ¥s«k,  it  was 
held,  tl^at  although  the- defendant  m  tHe  eBecutton  cou(d  liot  himself  aiiatntaiii 
■splsvin,  yet  that  the  aetion  migfat  he  brought  by  a  ibird  person  again^  the  slw- 
riff:  for,  if  an  officer  baving  an  efeeation  against  A>  undertake'  to  execute  it 
upon  goods  in  the  possession  of  B,  he  assttmes  upon  himself  the  responsibility  ef 
showing  that  such  goods  were  the  property  of  K,  and  if  he  fail  to  do  this,  be  is 
A  trespasser  by  talBfnglheas.  I^Us^mm  ▼.  JMls%  14  JMes*  Jli^.  84* 


liey  the  conyictToa  being  coqclaslve*.  and  Ua  legalUf  not  q^ifalioiiaBl^  kk       IB» 

repJevin(fl)  ;  but  where  a  special  loferior  jurisdictioo  ia  given  to  jua*  •«"*v^ 
tices,  flee,  and  they  exceed  it,  in  some  cases  replevin  \w%(d), 

*In  tiiis  action  both  the  plaintiff  and  defendant  are  considered  as  ac-  [  *16l  J 
torS)  the  defendant  in  respect  of  his  having  made  the  distiess  (being  a 
claim  of  right,  and  the  avowry  in  the  nature  of  a  declnrationXc),  and 
the  plaintiff  in  respect  of  his  action;, on  which  ground  principallf  the 
distinctions  between  the  pleadings  ii\  this  action  and  in-  that  of  trespass 
depend(£/).  '*  '  . 

'  The  declanttion  in  this  action,  which  is  locaU»^  requires  certainty  in 
the  description  of  the  place»w  where  the  distress  was  takeh(<?);  and  the 
goods  also  mtist  be  described  with  cei^tainty,  theugh  the  same  strict- 
ness  docs  not  prevail  as  former  1]jf(/)/  Where  the  distress* was  taken 
for  rent,  a  general  avowry  is  giren  by  statotc(j?)  ;W»  hot  in  avowries  for 
distresses,  taken  damage  feasant,  more '  certainty  is  necessary  than   tii 
a  justification  in  trespass,  as  the  defeodan^  cannot,  in  the  former,  rely 
on  mere  possession  of  the  tocna  M  quoy  but  must  state  his  title(A).^<* 
The  plaintiff  cannot  Jtlead  in  bar  de  inJuHa  generaHy,i<>'  btit  must  take 
issue  upbii  some  particular*  allegation  in  Ihe  avowif(f).     The  statute  of 
Anne(^)  provides  that  the  plaintiff  in  replevin,  in  any  court  of  record, 
may,  with  leave  of  the  court,  plead  several  pleas  in  bar,»M  ^bich  fre- 
quently renders  this  action  preferable  tt>  trespass  or  any  other  action,  in 
which  the  plaintiff  can  haxe  but  one  replication  •to  c*»ch  plea.     The  [  •!««  1 
other  particulars  of  the  pleadin|s  m  this  action  wilt  be  sttfted  hcrcafier. 
The  judi^ment  foir  the  plaintiff  is,  that  he  recover  his  damages  on  occa- 
aion  of  the  taking  and  unjustly  deiainthg  the  cattle,  fcc. ;  together  with 
JfiUt  costs  of  suit,  to  which  the  plaintiff  is  ientitled,  though  he  recover    , 
leU  than  40t.  damages,  unless  the  judge  certify  under'the43  Eli*.  Ch.  ^' 

6.     The  judgment  for  the  «rowftnt,  or  person  making  cognisance,  va- 

(a)  Penton  «!  Boyle  btf  ■!.,  2  New  411,  412. 

Bep.  399.  Coin.  Dig.  ActioD^  M-  6.—*  (/}  2Sauad.  r4.b*' 

Willes,  673.  n.  b.  (^)  11  Geo.  2.  c.  19  s.  22.^2  Saund. 

(»)  WiUes,  672.  n.  b.  284.  ox  n.  3. 

(e)  Knglish  v.  Rrrell  et  al.,  2  WiU.  (A>  Hawkins  v-  Eckles  et  al.,  2  Bos.' 

260,  1.^1  Saund.  347.  n.  7.— Lambert  &  Pul.  S59 — 1  Saund*  347.  n.  3< 

t».  Sirothcr,  Willcs,  221.                   ^  (0  Jones  w.  Kite  bio,  1  Bos.  fc  Pttl,- 

{d)  1  Saund.  347.  c  n.  3-              *  76. 

(e)  See  the  precedenu.^  F6it  2  Vol.  '(ib)  4  Aone.  c-  16.  s.  4» 


.  {99)  YldeMoAitmnT,  Mead,  7  Mam.  XepSSS. 

(100)  Vidr  Gardner  V.  Bumphrey,  10  Johnt-  Sep,  53.      - 

(101)  The  provision  in  the  st«tut«ll  Geo-  2-  c.  19^-8. 22-  has  never  been  adopt* 
ed  in  the  State  of  New  To  k.    Barrimi  v  JtVlnUth,  1  Johm^  Bep  .384. 

(102)  Ace.  Bo^n9  v.  Bopk^,  lO  Juhn9.  Bep-  369     So,  .it  con.tnoa  law,  where 
the  defendant  mvowb  for  rent  arrear*     B  rri^on  t.  M*lHt99ht  1  /aAa*.  Bep-  3S0* 

(103)  Ace.  Bopkitu  V.  ibpkint,  10  J«/mi«.  Rtp.  369 

(104)  See  Imw9  JV*.  F-    Jietfn-  the  amendeuat  ^  tke  to»'  1 B-  L.  519- 


^' 


422  M  Yttk  tMlft4ftt  Ai;«lo*. 

<t.       ijirtf Ib  AJMMI  cis^s;  it  may  be  at  coHtimm  tow  ^tr»  fr/d^na ^ateni^, 
nr  icNUKied  on  the  fitliHefe  Ben.- B.«r  €kr. '8.(^)M 


.       •  IV.  T|IBSPAS8. 

IV.  The  term  ir^4/iMti^  in  hs  most  ektenrive  signification,  includes  e?eiy 

TnnRAM.  description^  ftfrongf^a},  on  which  account  an  action  on  the  case  hat 
been  usually  calle^  '*  trespass  on  the  case  ;"  but  technicaily,  it  signifies 
an  injury  eommitted  vi  et  ar^ftik^  the  meaning  of  which'  words  is  ex* 
plained  in  Co.  liit^6).  The  action  of  fr^fpa9M  only  lies  fur  injuries  com- 
mitted wilh  fofcsi  and  genecally  only  for  such  as  are  imroediate(c). 
Force  we  have  seen  ms(y  be  ckher  actual  or  implied ;  and  the  distinc- 
tions betWQ^  immediate  and  consequentiiri  injuries  have  already  been 
considered(<t).  The  words  twtra  fimtem  aheuld  uniformly  sccompany 
[  *16S  ]  the  allegation  of  tk^  injury^,  and  in  some  cases»  are  *nlsierial  to  the 
foundation  of  the  action  i  thus  an  action  of  .trespass  to  land  not  within 
our  king's  dominions*  cannot  be  sustained(«),  and  it  has  been,  doubted 
whether  trespass  for  an  assault  committed  out  of  the  king's  dt>minion8| 
as  in  Franqi),  <^en  be  supported(/) ;  though  as  the  fine,  in  strictness  of 
law  payable  to  the  king  for  the  violation  of  the  public  peace,  is  no  Ion*, 
ger  regarded(jr)t  and  the  words,  corura  fiacem  are  not  CraTersable(A);  it 
should  seem  that  an  action  f^n  such  injufy  nsight  be  aupported.  The 
jttitention  of  the  wtxipg  doer  is  immaterial  in  this  action(0)  and  where 
.  %  the  defendant  baa  been  ap<ittitted*Qf  a  foleay  he  mi^  be  sued  for  .the 

trespa88(».i<>^ 

(x)  See  the  eases  in  1  Ssand.  195.  a*  Bufael  v.  Vfvelsty  3  Bla*  Rep.  1058^—. 

3 — 2  Saund.  386.  a.  4.  Ifincb,  L.  198. 

(a)  WUmd  v.  Kiiableyi  7  EmX^ \^  5.  (jr)  3  Bla.  Con.  1 18.  399* 

Co.  Lit.  57'  a-                                    /  (A)  Com.  Dig.  Pleader,  3  M.  8 — ^Vm. 

.  (6>  161.  b^ — 3  Bla.  Com.  118.  396i  9.  Abr.  Treepass,  Q.  kM 

(c)  Ante,  123, 3»  4>  5.  (1)  Co^ell  v-  Laming,  1  Campb.  497. 

(<0  Id*  ibid.               *  Lotan  V- Cross,  3  Campb. '465— Leame 

(tf)  Doulson  V.  Matthews  et  al.  4  T.  vI  Bray,  3  Bast,  393.  But  'see  the  cases 

R.  503.— Rafael  V.  Verelat,  3  Bla-  Rap.  cited  1  Qampb.  499-  note  Rogers  v.  Im« 

1058.                                     •  hleton,  3  New  R.  117- 

(/)  Mostyn  V.  Fabrigas,  Cowp.  176.  (  j)  Crosby  v.  Leng,  13  East,  409. 


(1395)  See  Xowv  0/ A*-  F.  mm.  11.  c.  5.  f .  >1.  X  it.  L^  95.  XOTmit  t.  Tifkr^  4  J9sy, 

141. 

Xl<>6)  As  to  the  history  of  this  aetion,  vide  1  Jieev^tJfStt,  B,  L.  338.  8  Rcev^t 
iB»<.  E.  L-  363.  366.  340-  347.    3  neeveU  Biit.  B  L.  84.  89. 

I 

(107)  Aec.  Smith  ▼.  fFeaver,  Twfhr,  58.  And  see  Lutot  »f  JV*.  F.  Mtr.  36.  c.  8. 
f .  30. 1  R.  L.  499.  by  which  it  is  provided  that  the  right  of  action  of  the  party  in- 
jwed  shall  in  no  case  be  deemed,  taken^  or  adjudged  to  be  meiged  in  the  MoOy, 
Qt  in  any  mannetr  ai^ted  thereby. 


Of  TUX  Miw  or  MTioai.  .tgS 

Tbisicdoo  caatM  be  luaiaiMMi  where  the  vni^'cgmpMfted  <rf*«n|e  _  f^ 
i|  ifoi|/&«2affc^,  as^Xor  not  caipying  avwajr  tiUie«i  fc&(A)  or  wktiffi  the  amp- 
ler aflfected  was*ooi  langible,  i^d  conie^eiHly  coUld  not  be  imaiedaate- 
ly  injured  by  force,  as  repotatioDf  heaJtbv  ftc.(/) ;  or  where  the  rig^t 
effected  it  incorporeal,  aa  a  right  o{coii|«ioo  or  wey»  kc^m) ;  oi  wheie 
the  plaintiff's  iinereat  is  in  reveraion,  and  not  in  po«aes«oo(ii) ;  1>y 
where  the  injury  was  not  immediate  but  con8equential(o).— We  wifl 
consider  the  particular  appticabiaty  ef  this  remedy  tb  the  different  int 
juries  coaamittedby  force  to  tbe  peraeia,  ^aaonalor  real  property ;  and 
ea  there  are  material  distinetiona  b^ween  the  recnedy  for  these  injuries 
•when  committed). under  coh»ur  of.  suii  oi^  'process,  and  when  notf  iie  [  '^IM  ^ 
will  consider  the^aotien  of  Ueepaaa  under  the  follo^wiog  heada:«-p* 

#.  •  »       . 

'I,  When  it  li|a  for  bjnries  not  committed  under  colour  oflegal  pro- 
ceediogaf  -•-----•--  ,^-    -    /^f«  164  a>  183. 

p.  For  the  parties  own  act,  - ^-     ft.  \ 64  to  \ 90, 

.  I  r I.  Injuries  to  the  )}er8on,   -     -     -     -••'.     /i.\64rto  \6$, 

^      W  ^  3.  To  personal:  pffoperty,    ......     /k.  I6J  #e  173. 

j  ^3.  'Fo  i««l  pvepeeiy,       -     -  *  -     .    •.   ..     >k.  173  /a  180. 

La.  For  tho.ects  tf^otbera,  and  of  cattict  Sec.  •    -    .fi.lSi  to  183. 

Jil.  When  tresspaaa  lies  /or  injuries  under  ^colour  of  legal  proceed- 

ings(/k).        ...' '--'.    flage9  183  to  187. 


« 


* 


FIMT,'r0B  INJUmiES  NOT  UNBER  PHOCS88. 


« 


Trespass  is  the  only  remedy  for  a  naenace  to  the- plaintiff,  tittended  tst  Injuflia 
with   consequent,  damages(^),  and  for  an  illegal  assaulti  battery,  and^°^^P*^ 
woundhig,  or  imffrieonment,  when  not  tmder  coloer  ef  procea8(r)^    It      '     » 
Hes  aUo  when  the  battery^  imprisonment^  8cc.  were  in  the  first  instance 
lawful,  but  the  party  by  an 'unnecessary  *degree  of  violence  became  a 
trespaasejr  ad  initio^M)  ;^^  and  fiir  a  wroirgfhl  i(n.pri&ohment  after  the 
process  is  deter|iiiiie<J(/),  or  (pr-  an  assault  ufter  an  acquittal  for  a  felo- 
nious assault  end  siabbing(ii).    So  it  liee^for  an  injury  to  the  relative 
rights  occasioned  by  force,  as  for  menacing  tenants,  senrants,  'See.  and 
beating,  wounding,  and  imprisoiung  a  wife  or  ser?ant(v),  whereby  the 
landlord,  master, «or  servant,  h^th  sustained  a  loss;  though  the  injury, 
the  lose  of  service^  8cc.*  were  confeqoential,.and  not  immediate ,  &nd  it 

*         •    • 

(»)  Ante,  134.  (r)  Bourden  «•    AUowi^y^  11  Med. 

(0  Ihid.  180,  1. 

(m)  Ibid.  (c)  Com.  Dig.  Trespass,  C.  2.— Bae. 

(n)  Ward  «.  Mscauley  at  al.,  4  T.  Ab.  l^respaas,  B- 

489.«-Gordoa  «.  Barper,  7  T.  E.  9.    .  (l)  Withers  «.  Hanley,  Cro.  9ac.  $79- 

(o;  Ante»  131- 135,  6.  (»^  Crosby  v.  Ung,  13  Bast,  409. 

ip)  BeUc  i»  Broadbent  et  ux.,  3  T-  B.  (w)  Robert  Alary's  caB<>,  9  Co-  U3. 

185.  James  Osborne's  case,  10  Co.  130. 

(f)SBlf«Ceni.li8« 


(108)  Tide  Pmm  t*  JBwrf,  3  iliy,  485. 


1124  ^^  Tint  r^km  ov  actiost.  ' 

tV.       *les  for  erimfnal  converttattoii(x),  tedtidnf^  awaf  a*wil^y),  or  ser- 
T^jj^'*-|  Taiit(T),  •r  for  'debnuchiiif;  the  litteifw);  force  beitt^  implied,  and  tbe 
wife  and  «erT«iiit  beinfc  conMdered  as  having  no  pow(<V  to  consent ;  bat 
in  the  laitfer  instances, 'onletfs  some  other  trespass  hiS  been  cotnmittedi 
is  an  illegal  entry  into  the  pMntiff^s  house,  which  it  moj  be  advisable 
to  jein  in  the   sliaae  actlonf  it  stems  more^  proper  to  declare  in 
ca8e(x). 
idly, To  par*     The  action  of^trespass  in  its  application  to  injoHes  to  fterwnai  pro- 
^rty'"^'     pertf,  majr  be  considered  with  feference,  1st,  to  the  matttre  of  the  things 
^  affected;  3dly,  the  plal(illff*s  W^Ar  thereto;  Sdly,  theiiature  of  the 

injury;  and'^tHly,  the  ^tumdoh  in« which  the  defswUint  stood,  as  whe- 
ther i6nant  in  common,  bailee,  kc. 

And  fit9ty  as  to  th«  nature  of  the  thing  mffeeted :  trei|>aSa  lies  for  taking 
or  injuring  all  imnimate  personal  property  and  all  dttmicile  and  tame 
animals,  as  dogs  and  ^i*(tj) ;  A%d  all  aninuls  Msoaiiy  marketable,  as 
parrotSf  monkeys,  .8cc.  and  in  which  case  it  is  not  necessary  to  shew  in 
tbe  «pleadings  that  they  have  been  recJ^ tme4(z) ;  but  in  tiie  case  of« 
hawk,  phetisant.  hare,  rabbft,  fish,  or  mlMr  mdPMh/kre  natur^t^  And  not 
generally  merchandiaahle,  it  shm^d  %e  shewn' iii  tbe^pleadtni^s  that  the 
same  were  reclaimed  oMend,  or  at  least  thatlhe  plaintiff  wai /^oir«e««ed 
'  £  *165  }  of  Ibem(a).  So  it  lies  in  some  cases  for  *tahJng  animal«>^rtf  naiure^ 
and  not  reclaimed ;  as  if  a  ham  or  rabbit  be  killed  on  the  land  of  ano- 
.  ther,  he  having  a  local  property  ra/f one  «oii(  in  .such  hare  or  rabbit, 
Biay  support  trespass  for  taking  it,  though  the  wrong' doer  did  not  enter 
on  the  land|^6);i^  and  if  game  be  started  on  tbe  land  of  A|  and  pursued 


(«)  R'igant  V.  ttalliaard,  7  Mod.  81.  Ireland  «.  Higgiat,  Ceo.  Ella.  13^.— 

Galizarcl   v.    Uigauit.  3  Salk.   552 —  Gryinesv.Shack,  Cro.  Jac  2b2*— AUiHl 

Macfadzen  v.  Oli vant,  6  East,  38^  v.  CorbA,  ib,  463  — D^cd  v.  Sektoo,  6  T- 

iy)  F.  N.  B-  89 — Madadz^n  v.  Oli-  E -^t  8:--See  TuHcr's  L&w  of  Execu- 

vant,  6  East,  387.  daiors,  Ux  Bdst.'  113,  Where  the  |>arti. 

(c)  Weedon  v.  Timbrel,  5T.  E-  361.  cul»r8  of  per^ena^  property  ave  stated. 

Rigant  o.  Gallisard,  7  Moci  8l»*^ali.  —Com;  Dig.  TNspaat,  A-  1. 

sard  «.  Rigault,  2  Salk.  553.— 20  Via.  (a)  Grymes  «.  Shark*  Cro-  Jao.  262. 
« Ab.  470.                                                     *       (o)  Grymaa  v-  Shack,  Cro.  Jac.  362. 

(w)  Eac.  Ab.  Trespass,  C-  1  t^TuI-  Bwtipn  v.  Moody,^  1  Ld.  Raym.  251  — 

'  lidge  V.  Wade,  3  Wils  18,  19.— Wood-  Pollezfin  et«l.  v.  Crispin,  1  Ventr.-122 

ard  V.  Wahon,  2 Mew  Rtp.  476.  Vinrs  v.  Spencer,  Dyer,  306.  bi— Child 

(f)  Aennet  v  Allcott,  2  T.  R.  167, 8.  v.  Gn^nhill,  Cro.  Car.  554.— Bac  Ab. 

30  Via.  Ab.«470 — Mnefadzcn  v.  Oli.  Trespass,  E.  1.  and  title  Trovar,  D — 

vant,  5  East,  38f.-^Post.  2  voi.  313.  Toller,  113^ 

319.  bat  see  Woodward-  v-  Walton,  3    *      (A)  Sutton  v.  Moody,  3  Sulk.  556 — 

New  Rep.  476.                              *  S.  C  I  Ld  Raym.  351.«-^oab.  133  «- 

iy)  Wrigbt  vu  Ramscot,  t  Saimd.  84.  £.  I^.  B.  87.^K»bia  «.  Hicknngill»  tl 

n.  3,  3.— F.  N.  B*  86— Bro.  Trefp.  pi-  Mod.  74. 
4n7..^dward8  «.  Eagleion,  Hob.  283. 


■^-^ 


(109)  It^seema  that  the  owner  of  land  may,  in  like^ttNinnar,  hasw  a  property 

raiiOTM^setf  in  bees,  aithoiigh  ihey  bare  not  been  hiTe4  or  reclaimed  by  him.  OH- 
^ett  ▼.  JUbfoii,  7  Johiu.  Rep'  16. 


and  killed  on  tMliiKl  of  B,  A  omj  Mpp»n  trmpati  A*  Mtlue-tf^  IW. 
bare,  if  Arsho  Hahned  the  tailte',  Ibr-by  tb*  (turMii  he  pre*«nted  ut^^***"*' 
■ban'Iiinmentof  tita  loc»i  pnfHj(f);"^  ille  umc  rfitei  obtain  ib  the 
CBse  of  (i»h(d).  Iri  atiioas  of  tresiMna  for  txkiiH;  or  ItiHing  uittnals 
Jert  naturit  not  rcctaltned,  ii  U  >d*iMble  in  'ptoadin^  to  itat*  «lw  «n 
enir^  on  the  plunrtff* ■  bnd(r);  Ond  it  i*  latd  thai  tre>pa^*fbr  killiAg 
nMiits  without  complaining  of  such  entry  cAnUot  be  snpporte<l(/). 

SramiUji,  with  res'^Ct  to  the  ^fiU«9f»  imterfit  fn  liiftr^erty  a/- 
■fcctrd,  he  itiuK  «  tbe  ihn«  when  the^iitjii^'itMcdBihiitted,  haTC  had 
an  actual  nr  a  eWttnicliue  fi^nA*i$n(^g)i^"  aitd'itlso  A-^r»enl  or  quali- 
fied firofiewtif  itteretfi,  \wUch  may  be  ^tber,  IH,  in  thfj  oaae  of  (he  ab- 
aoluie  or  gene  rat  owner  entitled  \o4raniediat*  paeacMloa  ;  adly,  tb« 
qualified  owner  oauplfd  witb  an  iyiereat,  «n(l  oko  entitled  tq  immediate 
possets An(4)-r  Stlly,  a  bdlee  wirii  h  Mere-nakc'd  aiitbBrit|r-  unaccompa- 
nied with  woj  interaA  except  b«  lorwniiporalioir  for  tfooble,  ■kc.  but  {  *I^  ] 
wfao  it  in  actual  peaaaauon  ;«r  4Alf,  aciud  pbsaeaaidB  though  without 
tbe  bonsant  of  thb  real  earnCPanc)  even  adT#rae.  .  * 

In  ibe  firtt  inaiance!  tbe  |Mraon  who  \B»  the  abairiui*  or  general  pro- 
perty RMf  Mpport  tbia  acdM,  sMoiigh  he  baa  never  bad  the  actual 
pouieBBien,  or  MtltOD)|b' 1^  baa  poned  witb  hi*. poaaeaifion  to  axarrier, 
aerVant,  Ice.  gtriAg  him  enly  a  bare  alilheritr  lo  carry  or  keep,  tec.  not 
coupled'!*  wftban  intereit  in  lfaa.tbiitg(i))  ii  being  a  rule  of  law  that  the 

(e)   Oodb.    123.-S0lton  *.   H<«^,  (/J  43 «*w.  S  p.  ».  2— Piti.  B. 

talk.  55fi— Kabb  -6.   mtim>itgH\,   11  :  ■■  V.  A-  c— Child  v  Ortenhill,  Cro. 

Mod.  rS.-Aac.  <U>.  Tte^uw.  B.— Tfo-  Cm.  533,  4- 

ver,  D— Barni'i  Jul.  tit.  GamelJf.S  i%)  ffmlth  ct  li.  n.  Uilli,'l  T.  B.' 

Vol.  3W  M  10  pidgeona-       .          .  >B0  — W.rd  w.  ^ncvtej  et  al,  4  T- 

CJ)  Child  ».Greenl.lll,  Cm.  Car.  534.  E.  49a— Oordon  c.  Hurper.  TT-R  9. 

C«)  43  Edw.  111.  p.  34.  3 — ^Sutfoit  e.  t*")  Antr,  ISO,  1 — Fowler  v.  Down, 

Hoodjr,  1  Ld.  Rayai.^JO — 3.  C  6  Salk.  1  Uoa   h  Pul-  4V— Uordon  v.  Harper, 

J3S — Childv.GretnnHI.Cro  f:ar.  9.  7  T.  H.  9.                ' 

Piti.  K- B.  8S,  IT.  M.  n.  i.,  a;— KeUe  (0  Gard^  ».  Harper,  rx.  B.  12. 

'    -s.  II>ckringUI,  It  Mod.  74.  * 


(110)  If  A  ttirfa  a  hare  In  the  [lyCnind  of-R,  >nd  hunts  it  into  the  ground  of 
C,  and  kills  or  caKliBB  it  Ihei-e.llic  properly  is  in  A,  Ihf  hiRiter,  Who  may  main- 
tain treapak*  aKai"*'  ^  fof  t.ilcin);^way  ttie  hare.  Solum  t.  Miod^,  1  IM-  Kaym. 
350-  S.  C.  2  SaOn.  556.  Chafch^rri  t.  £q(J(^,  14  Eii.i'i  Hep.  ti9-  Mere  piiriuit 
of  a  wild  nnimal  doei  not,  indepcn^fiii  at  thle  ruliane  nli,  veit  any  prnperi)  in 
the  piiraiier:  manucaption  ii  nut,  boveTcr.  neceaiai^i  it'  is'  iiiHc'icnt  if  the 
puriuer  have  rendered  it  inpoiiible  for  the  aMtnat  to  eieape.  Pufmn  w.'Ppu,  3 
Caint',  lUfi.  175. 

(111)  Vide  Palnam  v-  ITglty,  8  Jthtu.  Kip.  432.*  Carttr  *.  Slnfina.  7  Jthtn. 
Rep  535-  Hence,  if  a  Tcuel  bai  been  ariied  by  an  officer  oF  the  cuatoma  u 
forfeiied  to  the  United  Stales,  and  ii  afienrarda  acquittid,  (he  owner  cannot 
muntain  treapaai  ibr  an  injury  inieiinediaie  bitWeen  lUe  teliOtc  and  acquittal, 
itDce  be  baa  neiibet'  Ibe  actual  poaieiition,  or  the  right  to  reduce  trtr  into'pouet- 
lion.     Vim  Bnatt  v.  Sj^ntk,  II  Jahnt-  Sep  377. 

(113J  y>de  Patitain^.  ff^/qr,  8  Johnt-  Rtp.  435.  ■■  WilUamt  v.'  LrmU,  3  Dag, 
49B.    Thirp-f.  Barling  a  etAare,  11  JtAnt-  X*p.  3S5.     Batfi  i>.  C  5S«,  SO: 
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Tuims.  tiiofi(i:).u^  And  ihit  Ailc  bol<d#  by  rcliMDOt  M  in  cvjip  of  executors  and 
•dminUtraton,  Ice.  who  mjr  MiHMrt  irMfASt  for  aB^iofury  to  peraootl 
property  commmed  after  tbc^  death  of  tbo  teeutorf  -or  iateetnte»  and 
Jb^fore  pnobate  or  «daAniatratio|i(0 ;  to  may  a  JofMoe  i^r  the  execa* 
lor  has  aaaented  lo  the  Jegacy^  for  a  ireapaaa  cenmuted  before  auch 
aaaeni(a^.  *Bttt  if  thegeqeral  owner  part  wUb  bU  ppaaeaaion,  and  the 
(Milee  at  Ibn-tiipe  when  the  iijuiy  waa  coaaaaltAed  have  a  r^bt  exclu« 
aively  \o  uae  tbe^hing*  tbe  inference  of  poatoaaion  i%rehiiued»  and  tbe 
right  of  poaaeWon  bieiog  in  reveraigm  4)^  fOMral  owner  cannot  ayp* 
port  treepaiit^^^  but  oe^  attraction  onibe  caaoy  for  an  injiiry  done  by 
•  atranger  wUIib  the  bailee  V  iiigii^  xonttniied(n>  Nor  c4n  the  general 
owner  in  auch  case  luppon  thie  acyon  oven  againat  auch  bailee  for  a 
■lere  abuse;  chongh  if  a  bailee  de^tmy  the  Ihiogi  tiwapa^  mar  ^  *^P* 

[  .*ii8  3  ported  if  tlia  ^injorf  were  iprc|^le.    Iff.  hQwev«%  tbe  general  owner 

'         merely  permit  anoUUr  gratuitously  m  uae  the  cbatl^l*  auch  ownior  may 

aue  a  stranger  jEbr  an  injuiy  done  it  whil^  it  if  as  so  us9d(o)» 

.  In  the  Hcm4  iceee  a||o»  ^at  of  the  jiailee  who  haa  an  4U(bortty 

coupled  with  an  intereHt  treapaee  m^  perhaps  ^  auppwte4»  though 

be  never  had  actual  poasessioai  for  any  ipjyry  ^one  doring^hje  inte- 

*  rei>t(/k),  as  in  the  ceae  of  a  factor»ii<  ^  consignee- of  goods  in  which  he 

hair  an  interest  in  respect  pf  bis  ^ommimiooy  fcc*(fr}.  \  tenant  for  years 

has  a  quaKfied  property  in  trees  whilst  growing,  but  when  cut  down 

bo  cannot  aiippoct  trespass  for  carrying  them  f way(r). 

In  tbe  third  instancci  that  ef  a  bailee,  Iec  vitb  a-mere  Mked  authe? 

rity  coupled  only  with  an  interest  as  to  remunoratieo,  lit  may  alao  aup- 

port  this  aftion  for  any  in]ury  done  -while  be  was  in  the  acfual  poaees- 

sion  of  thething,  aa  ^  carrier,  fiietor,  pawnea^  a  sheriff,  fcc^«)'>>  t>ut  it 

,    is  otherwise  in  tbe  case  of  a  mere  servantCO* 

o 

(At)  2  Saund.  47.  a.  b.  d — Fisher  v.  ^p)  Ante,  15>.  J<-^awler  v-  Dowa. 

Tounf ,  3  BuU.  96t.^-43ofdoa  v-  Har-  1  Bes-  k.  PuL  ^4j^2  Hund.  47.  d- 
per,  7  T.  R  9'.-*Smith  It  al.  v.  ICillea,  (^)  George  «.  CUgett  et  al.,  7  T  R. 

1  T.  11.  480.  359.— >Grore  et  al.  v.  Dubois,  1  T.  R. 

(O'Id.  ibid.— Smith  et  aV  «•  MiUes,  1  ^LlS-^WiUiams  «.  Millington,  1  Hen. 


T.  R.  480.  .Bac.  Ab.  Ezecutoff ,  H.  U-  Bk.  81.-^B0l.  V.  P.  38— Ante,  153. 

3€auiid.  47^  k.      O  |[r)  Evana  v.  Evai^is,  3  Campb.  491. 

(m)  Bro.  Ah. Treapass,  pL  25-  .  f»)  2 Saund. 47*b— 1  Rol-  Ab.  551. 

(ft)  Ward  *».  Jliacauley  et  al.,  4  T.  (t)  Bloaa  iv  Hoiman,  On  en,  53 — 3 

R.  489.— G^on  v  Harper,  7  T*  R.'  Iiy^.  108— 3BU.  Com.  396.— 3  Saund. 

P.— BedingAeid  v.  Onslow,  3  Lev.  309.  4^.  b.  c  d.  ' 

(•^  Letan  v.  Cress,  3  Ga9|Sb..4fi4. 


•.JU^ 


(lU)  Vide  SM  U  tkgn  ▼.  Clark,  3  Dagt  373- 

(114)  Vide  Pemasi  r  W^^  8  /«Aa«.  MUp.  433.    Van  J9nml  r.  Schench^  11 
Jtku  tup.  2%S. 

(115)  Vide  C^tmll  ▼.  B€€9e%,  .3  C€tmpb^  575. 

(lltf)  Vide  MtvibHr  if  Knapp  w\  MUer,  6  Ja^bit.  lUp%S.  \  Q*J^  ▼•  Ctoe,  19 
Mtm.  M^  Ui5-    WbetlMr  a  d^sitary  nngr  nuuntaia  Irespaaa*    ArrMsa  r. 
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An  iMMMRd  of  Hit  Atmk  dtsctlptlMi  h  Hie  4ad«r  «^«fijr  Irtlde,       it. 
wiw  nmj  MiiiatakH  ctm^m  or  tfw«r  mgmai  $ny  penoa  ba{  4he  rMl  l*^*^^^***' 
o«Mr(t») ;  and  irrMi  a  ^rMii^lHifli|^  «q  illegtl  iM>iMBioii  nmj  iuppoff t 
Ihb  action  afaiost  oiqr  pOMMn  but  the  logat  oi»ii««(t9> 

Aaaignoea  of  a  ban|M|fci  Ihoifh  tbOf  btato  a  mismiotlro  |>otAigloo 
fraai  the  dno  of  tim  aoi  of  *banfciiip«ef 9  ono^t  ««p|Kin  tras^  [  *169  ] 

o  aboriff  or  aojr  •tfaer  ^rffficer  oatbig  ta  oibodMace  to  the  pr6isof s  of  %. 
ooort  o^  coanpeiont  joitedlotioii-for  ooisifi^  goite  aftar  a  socrot  act  of 
hankruptoyt  b^caoaa  ioeh  ottceta  accihf^  iwimJUe  ought  no(  f»r  such 
•ot  to  be  liable  as-  troapaatOra)  Hat  ougbt  to^b^  silbd  b  troTor  in  which 
Oftly  the  real  vahie  of  the  goods  eon  l)e  rocoYere<S(f<).      -' 

As  to  the^iM-tf  pfthity  the  nmiute.^lke  tugfttry,  it  finay  be  either  by  aft 
unlawful  talcing  of  tiM  personal  chatty  Or  by  abusing  it  wbilst  in  iho 
poasoasion  of  ibo  general  ownea|-or  of  a  peraon  tamog  a  sptidal  pro* 
perty  in  it,  aa  a  bbiftae. 

Treapafs  Is  a  caiociftrranl  m^pWjf'  with  trovor  lb>  most  illegal  tuk* 
ing9{a).  Thus  oten  In  iM  case  of  a  diitrtss  for  rent,  whopo  tbtro  faai 
^on  «ir  Ulagat  ttfcing,  aa:  lor  tlistraming*  wlien  no  rent  was  4uO|  or 
taking  implwneartAr  of  ttatde^  Vm  biastt*  of  hiMlbOMlry,  when  there  wao 
snfficioDcy  of  other  propetiyf  6) ;  or  a  Korae  while  his  rider  was  upon 
•him^e) ;  or  if  a*^ttesa  bo  mm,  the  out^  door  %eing  shut,  or  if  tho 
party  ei:pol  the  tenant  or  coMnoe  in  poiaassion  without  leaTO,  mort 
than  £ve  daya,  trespass  lies(d) ;  for  the  statute  II  Oeo.  d.  c.  1 V^^  which 
enacta  that  a  party  iRsfraining  Cor  retil  shall  ncft  be  a  trespasser  ad  Mf 
ttoQe\  only  relates  lo  h-reguhiMos  after  a  (awful  ufclng(/)« 

This  action  also  lies  thoogh  thefo  baa  been  nc^^  wrongful  intent(j^;' 
aa  if  a  sheri£P  tiymiscako^ke  Ae  goots  of  si  WMng  persoo(A),  except  [  *i70  ]} 


(«)  3  Sannd.  47.  d. 
(w)  Graham  v.  Peat,  1  Bast>  344.— 
Basset  v.  Maynard,  Cro.  I^iz.  819.-;* 
8.  C,  Mo^re  691/2 — Raokbaai^  o.  Jesup 
et  al.»  3  WUs.  332.— Woadaon  «.  Naw« 
top»  3  Stra.  777.— Brown  v^  Hed|^,  1 
Salk.  390.— 2  Saund.47-  c  Sir  T.  Palm- 
er's Case«  5  Co!  35.  <.      . 

(v)  Smith  V.  BinieB  et  al.,  1  T.  R. 
480- — ^Letchmere  et  al.  v.  Thorowgood 
ct  al.,  1  Shoir*  12.— Bayly  «.  Bunn|n|;, 
1  Ut.  173. 

(a)  Backham  ▼.  Jesup  et  aL,^  Wils. 
336. 

(6)  V.  N.  B.  88.— Gorton  et  al.  u 
Palkner,  4  T.-  B.  S65.— Hutahina  v* 


Chambers  at  al.,  1  Bixr.  St% 

«(c)  l^torey  v*  Bobioaon  et  aL,  6  T. 
B.  138.— Gorton  at  aL  o.  Falkner,  4  T. 
B.  S69.  ,* 

(iO  Bthenoo  «.  Popplewall*  1  Eas^ 
139.— Wiaterboume  v.  ilorgaa  and 
olhera,  11  Eaat,  395  — Bleating  o.  Kenw 
ble»  2  Campb.  115.  ante,  140. 

(e)' WalVwe  «.  %xstg  et  si.,  l|IIsa. 
Bla.  is. 

(/)  1  Bsp.  Ifi.  Pri.  383, 3. 

ig)  Ante,  129.— Baa^y  v.  CUrfiaao, 
3  Ley.  37— CotsU  «.  Laming,  1  Caiapbw 
497. 

(A)  AnU,  130.  ^ 
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M*lnf9h,  1  /oAfi«.  Rep*  385.  Bare  poaaeasion  it  in  general  suAcient  to  support 
tfaH  netbn  sfsiostm  wrongdoer.  dlK^T.  ^ateMi  tf  9ckendt,  13  /#Aaa.  M^»  141. 
561.    •  f^  •      ■  ' 

(117)  Vide  Van  Brunt  U  tmotKer  ▼.  Sekenek,  13  /•*»«.  Mep.  417. 

(118)  Vide  JBjvwuio  ««  ai;  ▼•  r$rk,  5  Mm.;M^  341.    VtHM  T.  JlaROib  2 
Cofli^  575. 


«r.VH«.vmx«t^ 


TV.  in  tlM.nrffr c^  levy  Mdw  «n  weyiuoii ;«itor  «  utiawiji^ct  of  bnknpit- 
C]r»:  when  trover  oolf  can  be  •ii|iporte4(t).  If .  tke  dUenff  or  a  stranger 
ilieg^  titk0  the*  seeds  of  neo^lier  ie  ei^aention  aod  aell  and  deliver 
*tliem  to  a  third  peraott»  (reafNiaa  cuoeot  be  supported  egaiMt  the  .latter 
heoauae  tjbef  eane  to%iin  with^et  faelt  on  hb  ^m(k) ;  Imt  if  a  second 
treaiMsper  tike  g«tods  oat  of  the  cuaiody  of  the  first  tiespaaser,  tha  owner 
IPSf  support  trespass  agaioat  snob  aeeond  ulKrt^^^  hijl-act  not  being 
fxcusttbie(0«  TJms  adaon  may  be  supported  agalost  a  bailee,  who  has 
only  a  Mf  aifetlMDrttytes  If  a  servant  take  0ooda  of  hia.  master  out  of  hie 
shop  «nd  cpnvert  the9i(m);l^  but  opt  af^ainai  a  bailee  conpled  with  an 
interest  unless,  he  destroy  the  chsittel(<*)  s  nor  against^a  joint  tenant  or 
tenant  in  common  for  nxerely  taking  away  and  holding  exclusively  the 
property  fnmi  h|s  co*tenant(a)»  becsose  each  has  so  interest  in  the 
whole  aed  a  right  w  difposfB  ttief pof(/k)  :  bi|t  if  the,  thing  be  dewtroyed 
trespass  Ues(^),  and  caae  may  be  supported  for  injuring  the  thiog(r). 
A  bailee  of  a  .cbaU^  for  a  cerudn  ti^e  xoiipled  wiib  an  iniecie^  may 
anpport  thia  action  against  the  bipU^r*  for  itkiog  it  away  before  the 
^  ^IT\  ]  tiiiie(«}t  and  it  liea  ^ougb..aiter  the  illettal  taking  the  *goods  be  restor*} 
ed(^)-.  When  the  taking  is  nniawful«  eithev.,the  ^neml  owner  or  the 
bailee,  if^answerable  orer^  naay  e-.pport  tre^aaa,  but  a  recovery  by  one 
ia  a  bar  to.  an  action  by  the  <^er(f^)^  aiA  it  v|»ll^not  lie  for  m  refusal  to 
deliver  when  the  first  taking  was  lawful^  irever or  detinue  being  in  such 
case  the  only  remediea(v). 

So  trespass  liea  for  any  immediate  injury  to  personal  property  occa- 
sioned by  actual  or  imj>lied  force,  thougb  the  wc(mg  doer  might  not 
take  away  or  dispose  of  the^cha^el,  as  for  shfv>ting  or  bcHting  a  dog  or 
other,  live  aoimali  or  for  hunting  or  cluing  abeep,  h.cJ(yo)%  or  for  mis* 
ing  water  witb  wme(x).    Or  uniotentially  running  down  a  ahip  or  a 


(i)  Smith  et  al.  -d.  Milles,  1  T.  ft. 
460,  snte,  130.  Ifia.  9. 

{k)  3  Roll.  Ah  556^  pi.  SO^-Bm.  Ah. 
Tresp.  pi.  4& 

(0  wnbraham  v.  Snow,  Sid  438. 
'  («)  Glotw  V.  Hsjmiaii,  1  Leon.  aT.-*^. 
Oombleton  e-  Qraflon,  Cro.  Elta  781. 
Countess  of  Shrewsbury's*  Case,  5  Go. 
14^  a. 

(fi)  Ante,  154.  pqst.  Krt,  173. 

(•)  HoUidsy  v.  Camsell  et  s].,  1 TR. 
S58— ^ox  et  ai.  v.  fisnbury  et  al*, 
Co^.  450.— 3  Ssund.  47,  g. 

{p)  Graves  y.  Sswcer,  1  Lev.  39  — 
Msrtyn  V.  Knowlbys,  8  T.  R.  145-^-00. 
Lit.  300,  s.— Doe  d.  Fisher  et  us.  vi 
Prosfer,  Cowp.  SIT*-— Heath  v.   Hub- 


Ur4, 4  Esst,  131. 
'  {q)  Coi.Lttt.  300,  a — Ante,  66- 

\h)  MartynV  KpowlVyS,  8  f .  R.  145. 
Waterman '«.  Soper,  1  Lord  R;*yni'  737- 

(0  Gqdbolt,  I73-^P  N.  B  86.  n.ai 

(/)  Ante,  155  —pro.  Ab.  Tresp.  pi. 
331— 3  R<41.  Ab.  ^9,^  pi  3—6. 

(v)  3  Saund-  47,  e — Bro-  Tresp.  ST- 
3  Roll.  Ab.  569,  P.— \nte,  153- 
'  (v)  Pii^et  al   V.  Rawstone  et  si-.  Sir 
T.Ray.  473 — Lechmere v.  TopUdy,  2 
Vent.  170.— 3  Saund.  47,  k. 

(«)  Bamea,  453 — Dand  «.  Sexton,  3 
T.  R.*37.— Bdwardd  V  Englcton,  Hob. 
dSS^'-a  Bla.  Com.  153. 

{x\  F.  N.  B.  Sa 


(119)  Vide  ante,  16a  Q.  98. 

(130)  Vide  BQ$f%  P.  a  564.  et  seq. 


Ganrkge(9).    But  i*  b-tBid  fhdt  for  a*  irtere  batteiy  of  •  hbrse  «pt  ac«        IV. 
cempanied  with  special  daoMige,  no  action  san  be  8upporterl(z)..  Tsmmm^ 

It  is  said  that  if  a  tiaiieo  of  a  1»esASt,  hc^  Jtili  it,  ti^spaaa  caaftot  be  aop« 
ported  but  onlf  case/beoAuae  a  geoeral  confidence  has  been  repoled  ia 
hiBi(a);  but  this  appears  to  be  erroneoasi  for  thbugk  the  jict  nay  apt 
render  the  party  a  tveapasser  ab  Miio^  yet  he  may  be  eonaidered  ava  •    ^ 

trespaaser  for  the  wron^ul  au  icaelf(6X;  ao  caster);  or  aasumpsit  for  a 
bteaeh  of  the  implied  centraet  may  be  iuppovted(£/) }  and  it  srems  dear 
that  if  a  *person  be  baUoe,  theuf^  coupled  with  a  beneficial  iiitf rest,  aa 
of  sheep  to  feed  his  knd^er  of  tmep  jto  ploo^  it(d^),  and  lie  4itt  or  de-  [  *IT9  ^ 
atroy  them,  treaipBa  lies  becaoae  hia  intefest  therein  ia  thereby  deter- 
mined, the  same  aa  when  a  tenant  at  ariti  ctetA  flown  treea(f ).  So  4me 
joint- tenant  or  tenant  in  oommOw  may  atipport  ifespass  afirhiat  liis  eo* 
tenant  whe»  the  chattel  ia  destroyed,  and  even  cepaiderthe  defendant  aa 
gvilty  of  entering  the  4m^e  oote,  ilia^ftjiefy,  8ie»  and  taking  away  the 
timi^(tf) ;  hut  if  the  tfaiqg  lie  notctsftroyedtreapaaa  does  not  lie  againat 
a  beitee  coupled  with  an  intereat,  "for  abuung  the  «liattelCfir)t  becaoae  an  ' 
farterest  and  \he  right  of  poaaeasion  atlH  continue  in  the  bailee,  and  a 
general  owner  has  no  immediate  rigjbt  of  posaeasfton  at  lAie  time  the  in*  ; 

jury  waa  committed^  ipid  trespass  eaansotfoe  aupported  eve»  againat  a    '* 
stranger  unlcM  there  be  ifti  immediate  right  of  pos8ession(A).  Trespasa 
wHi  not  lie  for  a  jbsa  or  injury  oecasioi\ed  by  a  bailee's  ne^lgeircei  be- 
cause it  does  not  lie  fo#  any  i}oDfeaaance(/). 

In  some  instances  trespass  msy  also  be  .supported  for  an  injury  com* 
mitted  to  personal  property  «rhilst  in  the  lawful  adyerse  possession  ot  ■ 
the  wrong  doer,  aa  where  lie  lias  been  guilty  of  an  ^se  which  rendera 
him  a  treyasser  nbwdtio^K) ;  thia.  obtains  in  general  ]HrheneTer  the  per- 
son who  *first'acfed  with  propriety  under  an  authority  or  licenfte  gi^n  r  e}/;^  1 
by  tow  afterwards  abuses  it,  Ih  which  case  the  taking  as  well  as  the  real 
toftioua  act  may  be  stated  to  h4  illegal,  as  in  the  SKx  Carpentera' 

^)  CoTcll  V,  Lsming^l  Campb.  497.  ».  Crompton,  Cro.  Bl.  784. 
Lotan  V'  Cross,  2,  Caoipb.  465— ^ame  (*)  Gordon  t».  Harpf  r,  7  T:  B.  11.^ 

«.firsy»  3  East,  593.  but  see  Bogers  v..  Co.  MX,  S7t  a^-Countess  of  Salop  v. 

Imbletoa^  2 New  R*  117*  f '  Cao^pton,  Cro-  Eliz. 784«»<;;ouatets  of 

(z)  Sister  tK  Swaan,  3  Stra.  873.^   '  Shrewsbury's  Case,  3  Co.  14.— L^wis 
(Iwrre,  Barnes*  453.  ■    ,  BowJeaV  C;«se»   11    Co.  82,  a.— Lord 

(a)  Bac.  i^b.  'frespii«s«  6- 1.— Aaoo.'  M6untcs|^la  «•  Countess  of  Worcester^ 

lloore,34a  Dyar,  131.  b.  pi.  17-        ^ 

(^)  Co.  VX%>  57*  a-i-Conntess  of  Salop         (/)  Co.  Lit.  200.  a.  b.— 3  Saand.  4r. 

».•  Crompton,   Cro-  Elia.  Tn^  784.—  b.  g — Martyn  v.Knowlbys,  8  T.  B.  146. 
Countess  of  Shrewsbury's  Case*  ^  Go.         (j^)  2Saund.  47.  g* 
14^Bro.  Tnsp.  pi.  295.— Olease  v.         (A)  Gordon  «.  Harper,  7.T.  B.  9  — 

Hayman,  1  Leon.  87.-^Lewia  Bowles's  Ward  v»  Maeauley  «t  al.,  %  T.  B.  489. 
Csse,  11  Go.  83,  a*  <t)*Coantess  of  Shrewsbory's  Case^  5 

(c)  Co.  Lit.  57.  a.  a.  4  v  Co.  1^.  a.— Antet.  134.  • 

(<0<^UBtess  of  Salop  v.  Crdibsptoo^         (ib)  Bac.  Ab.  Trespass,  B.  wbeie  the  * 

Cro.  RUz.  777. 784.  doctrine  of  a  party  bcoomin^  a  ties- 


(<U).Co.  Lit.  SI.  %««Cottalaaaef  Salop     psasar  •k  kdiU  is  ^baenrad  upon. 

R 


|M  Of 

^^"""'^^  working  a  hofWt  kc.  dktmbiod(ii).  But  in  4lM  mm  of  a  dtfttrMs  fiir 
feMtf  ^  lpv«  Been  tBut  ill  (^ecfird  a  fMrqr  cmmipi  Cocaine  a  trespaaier 
a^  Iffito,  bf  an  irragalarity  wlieti  the  captnm  waa  lawful.m 

9dly,  tareftl     TraifaM  iai4to  Uia  proper  remadf  to  reootar  4iaiages  for  an  Ula- 

F^pei^*  fal  aauy  ttpo»«  or  an  immediate  injiiff  to,  realfim^frip  torfiareai  at  ike 
po€»i9tim  ^  tkt  fiiaintif(o).  TIdt  rafliad)r  in  tu  if^aation  toinjttrinay 
to  f^al  praperty  may  be  conrfdered  with  raiDfenea^  Ifl^  to  the  natitre 
#f  the  property  affected,  tdly,  to  the  plainciff*a  ritiht  UiaretOt  and  Sdljrt 
to  the  nature  of  the  injtinh  end  by  whom  commHied.  • 

U^  With  retpeot  to  the.iialanr  qf  the  re/U  fiTQ/ier^'idfircted^  It  mnat 

c  in  neneral  be  aoaiet)iiil||^  tangtbie  ^nd  fiaed»  as  a  liontai  a  roomv  out* 

tioiiae;  oTtOllMr  buildinge*  or  land*  TraapsM  roay  be  supported  for  sa 
kijory  |o  land^tbowgh.not  fenced  from  the  profierty  of  others,  and  hf 
Ihia  ovner  of  the  aoii*  fcc  thoui^h  italic  an  hif;haNiy^  or  «  public  bndi»e» 
|be  term  c/6m  beinir  tacbnii;*!,  and  signifying  tlie  interest  in  the  soiJr^nd 
I  *174  1  Mt  aserely  a  cl^se  or  ioclasnre  in  the  comoion  *acrepiation  of  i^t 
ierni(7V^  It  iiet^  however  teasperary  the  plaintiff's  imerestf  ^4A 
though  it  be  merely  in  tbo  profits  of  the  soilf  as  v€9iurs  terrm  ei^  4*1'^ 
gii /meiurt^r)^^  fifimm  M»fafia(a)»^  free  «arren«  ko^c),  if  it  be  in  cA* 

•  4 

(0  8  Co.  14^  b.  Dinon*  7  Eatt,  307*<*-Lade  «.  «hephca4, 

(m)  4teyneU  «•  Cbampernooa,  CfrO'  2  Sica.  1004.<«*llarriaon  v.  Pkrker  et  al.. 

Car.  328.  )S  East;  154 — Goodtitle  d.  Cbetter  t'. 

(a)  Bagshaw'  a^  Gowafd»  Cro*  Jac.  ^Ikcr  et  al.,  1  Burr.  t33. 

l49'*^Oxley  v.  Watta»  1  T.  R.  13. .  ,    (r)  Go.  L*tt.'4.  b — ^The  Kinff  v.  Wat- 

(«)1Iawardw.  Banfce'f,  Btirr,  1114«^  i^n»  i'East,  480M^ro8by    v   Wada- 

■avker  et  al.  v.  Birbeak  at  al.»  Bttrr,  worth,  B  Eatt/606.  0:^-1^1',  385.  pi* 

|«56.<*-The  Khtf  a.  WatMm/S  Bast^  « «40.-4Brp.  Tfeap.  ^.  879.^W«Mtn  w- 

485.  7..^Doe  d*  Foky  h  othcra  «.  WiU  ^ridgewtf^r,  Maora,  302.-^3  EqI*  Ah. 

aen,  11  E:iat|  S&^i-Bac*  Ab.  Treapaaa|  1^9:  pi.  8 — ^Dawtrie  «.'  Dee,  Pahn.4r. 

C.  S>;»-Aa  to  immediate  and  consequA-  Burt  «.  Moore,  5  T  R.  535* 

tial  injuriea,  ace  ante,  185  to  139.  («)  Stammers  v.  Dixon,  7  Eaat,  300- 

(q)    Doc.  &  St  30.—- Stammers  v.  (/)  SUnith  v.  Itemp,  3  Salk.  fiST* 


(131)  Vide  iackrider  ▼.  M^Mhnuid,  10  JMnt.  J7«^.  353.  JTo^'iia  t.  JTc^ibint,  M 
'868.  ^oa^mf  ▼.  Arasif  1  JMuief ,  3S0.  ^  *'  Bi  every  case  to  be  mat  with  in  the 
heehs»  the  Court*  in  consideriiig  Whb  shaH  he  deemed  a  traap aaaer  a5  imiU,  for 
thaahaae  o^a  tegal'trusty  eentfae« the  action  for  spch  an  act  to  those  who  were 
either  the  aetora  in  the  first  takiog,  er  to  auch  as  by  tha  relation  they  stood  in 
to  the  first  takrrs,  oude  theSMelwa  parties  by  their  absent  before  or  after  the 
i^.  It  would  be  pa!f>aUy  absurd  to  say,  that  a  man  toikUy  uticoaceraed  with 
the  original  caption  of  goods*  ahftll,  for  an  after  act  to  those  goods,  be  deemed' te 
hare  originally  taken  them.**  Per  Spencer,  J.  Van  Snmt  ▼,  SekgiUb,  U  AAfi#» 
^^.  883.  Hence  it  was  Md,  that  where  A,  a  Cttstem  house  oftcer,  having «•■•• 
M^  vassal  as  forfeited,  while  the  vessel  was  in  bis  posaessioimKriBittedB(wlMi 
%aKalao  a  cuatom  houae  oAoar^ though  no  ways  engaged  in  tha  origiiial  aeiauie) 
to  make  use  of  her,  B  oouUl  aoC  be  made  a  trespasser  akmiii^.  Vmn^J^frmt  ^nd 
•MiArr  T.  »kmek,  11  JoAac  iUp.  377. 

il^)  8ae  XiHN  ifjf.  T.lien.  38.  c  63.  «.  10  1  Jl-  L.  438. 

(123)  Ace  €Wic%m  ^.Wm  M\  lasrff,  g  Jekm,  »^.  387.  CsaMMw^aM  v.  Pi 
3  JUotf.  Rtp.  127. 

(134)  Vide  Van  Rentkelaar  v.  Van  J?au«e&ier,-9  Johm,  Mef*  377. 

(125)  Vide  5^<wart  v.  JOw^hty,  9  Mm:  Map.  113. 


«r  f«i  #0kli  W9  ▲««io*  III 


clotton  oTotlMra  &•  iHMr«  a  perabh  cotttrneted  iiMrill^  owMr  ^  • 
close  for  the  fmrohMe  ni«r«lf  of  a  groirnif?  cfop  of  grass  tbcro,  it  was  '^1^*''*^'^ 
decided  that  th«  porehuMr  had  %\xch  an  •iccliHiTe  po^ieMoti  of  the 
elo»o,  though  for'a  limited  porpotOt  that  he  miglM^  maintaiii  tro»pa«i 
^fu^ere  datuumf^^  againH  anf  person  enierif^  fhe  cftase,  and  taking 
the  grass  even  with  t^ie  asssnt  of  the  owner(tf)|^^  so  It  Iks  ttk  a  trei^ 
pass  on  a  portion  df  a  commoa  field  after  an  atlolmeiiti  altihoriaing  tilt 
feeding  the  safiie  ont^ foe  a  certain  itine(«r)  ;  so  a  persoo  having  an  eil^ 
elusive  right  t6  ^  i«rves  or  eoal%  kc.  mwf  ^appbrt  trespass  qumrt 
tiausumjregir  against  another  for  digging  and  taking  awi^  l«rves,  fcc. 
therein,  though  tfhers  liad  common  of  pattare  ever  the  land(x)';  amNf 
J.  S.  agree  wkh  the  owner  of  the'adll  to  pkMigb,  and  sow  it,  simI  te 
give  him  (the  owner)^li;«tf  the  profits,  Jt  d^nnay  support  trespsi#  qutM^h 
ciau9umfregi»  against  a  stranger,  for  treading  downthe  corn(y).>>^  Bat 
unless  the  plaintiff  have  an  ^eH^itvslve  interestt  eitte  ia  the  ontyr  reme^  P  0|7i  1 
Q)r,  aa  if  he  had  enljr  a  profit  t^frhn^e^  Is  a  right  oFconnmon  of  pasture 
or  oommon  of  phK»nr(a) ;  and  liecauae  tbe.pUdntMT  hath  not  the  escln^ 
*8ive  possession  of  a  pew,  trespass  cannot  (5e  supported  even  against  a  ^ 

atran^or  for  entering  it(a) ;  but  the  parson  maf  support  trespass  against 
a  person  preacHing*  in  a  church  witliout  his  leaYe(ift). 

Tfeli  action  also  lies^flMr  an  tiyury  to  the  plaintiff*!  land  coTcred  wiHi 
water,  but  if  the  interest  be  tnerelsr  in  Ute  water,  case  is  the  only  re* 
itter!y(ff);  ifhd  when  the  trespaas  is  in  the  plaintiff's  rirer,  pond,  3bc.  It  la 
to  be  described  as  an  entry  oif  the  plaintiff*s  close  or  land  coreredwlth 
water(c/) :  or  it  may  be  for  a  poe)(r)9  or  that  the  defeocUnt  broke  and 

(a)  Cropby  o.  Wadsworth,  6  fias^  188y.«-3milh  «.  Kemp.  8allt|e37.^«4r. 

.  602.  ^  Tresp. pi.  174—2  Rnl.  552.  n.  pi.  &*>- 

(ia)  Welden  «.  •  BndgfWster,  6ie-'  filMiding  plaoe, The  King «.  Inhabitants 

is.431~Burte  Moore,  5  T.  It  3301  qf  Mellor,  9    East,   liO.-4tOGfcs   #. 


(jr>  Wilson  tr    Maclcreth.  3  Buff,  Booth.  IT- 11.430. 

1825.^Harker  et  al.  v.  BirlLbecket  all»  (a)  Sticks  v.  Boeth^  1  T.  K.  48a 

3  Burr,  156p,  1,  2.-^<}roiby  9.  Wads-  x  (&)  Ansa.  |3  Biod*  40e.-'-Tttrtaa  a. 

worth,  6  East,  606.'^  Beignoldi;  12  Mod.  433. 

(y)  Bui.  M.  P.  g5.-.Wilsan  e.  M«^  <«>  ChaUeaar  «.  Thomsa,  T^v.  US. 

reth.  Burr,  1827.->-Co.  Lit.  4.  b.  but  see  (cO^o.  Lit.  4.  b.-iChsUenor  e.  The* 

Hare  et  f\.  v.  Geley .  Cro«  Blis.  143»  «n4«  «Mli  TeWi  1^ 

BitchM)ck  V.  Uanrey„3Leoo.  913.  1^    (c}Chailsoor  »*  Thasias^  T4t*  M^ 

(i)  Welden  v.    Brjdgewater,    Cro.  Co*  Li|.  5.  a.  h. 

BUs.  43L-*Wil(i9M|||»M»clu-eUi,  Busr^  ^, 

(126)  So,  a  g^atete  of  trees  may  maiauin  trespass  qaaae  elMiaiaa  fregllagaiast 
theowaer  of  the  soil  far  cattia^  them  dewa.  pinp  r.  Braf^rt  4  iMosfw  M^  pilb, 
la,  it  lies  by  a  tenaat.  at  will,  who,  on  the  tanaacy  beian^  pu<  an  end«to,  is  entillo^ 
lo  the  emblements.  Si€war$  ▼.  Dmgh^g  &mker§^  9/«ftiM.  Mhp,  IM.  ia,hy  a  lassso' 
lor  years  wlio»  on  tha  expiration  of  the  tenancy;  is  by  the  cusloai  of  the  aaaattf 
aaiitkd  ta  sa  away-foing  atop.    Afaftir  t.  JD^'cfay,  5  Bimnj^.  ^5. 

(I27)0r  they  nut  maiatainajoiataeliaa*  JWk  H  ltf<f%frfrfr^  0thHi,$Jamh 


m^  ay  THB  rMic  w  Acviovr.    - 

W:       0AMed  ifae  tew^i  fisheiy  of  the  pidmtff,  Ice.  aad  fished  therein  far 
T«M»ui.    2Ah ;  hut  it  h  disputed  whether  it  lies  for  fishmg  in  e  free  fisher^C/). 
Sdlfy^  WHh  eespect  to  the  pfadnfiff 's  rifiiht  or  interest  in  the  property 
•ffeetedf  we  have  given  it  a  parual  contidetMton  in  the  preceding  per 
^        ges(|r).    1*^0  W^f  of  thii  aetien.ls  the  injury  to  the  ^^session  and  un- 
less at  the  time  the  injury  was  cotnmiited,  the  plaimiff  was  in  actual 
•[.^176  ]  possesaion)  trespats  cannot*  be ''Supported(A),i^  and  though  *the  title 
*  ■•    may  come  in  question^  yet  it  is  not  essential  to  the  actloni^  that  it 
ehould(f).  ^Therefer^a  landlord  caaalbt,  during  a  subsisting  lease,  sup* 
port  treapasst  hut  the  action  of  trespasa  mutt  be  in  the  name  of  the 
tenanti^^  or  the  landlord  must  proceed  in  case,  unless  the  injury  was 
eooMnitied  to  tveea  or  other  property  excepted  in  the  leaae*  when  the 
latter  may  support  trespss^fiiare  chu9um/re^{k)M^  Any  possession 
is  suAcient  against  a  wrong  doer^^  or  a  person,  who  cannot  make  out 
i  ,  a  title /knma^bof  entitling  him  to  the*posses6ien(0.    It  therefore  lei- 

Iowa  that  a  tenant  ^  years(m)/  a  kisser  at  iM(n) ;  and  a  tenant  at  snfr 
-   'ierance(o),  may  aiq»peiat  this  action  against  a  stranger  or  even  againac 

(/)  Smith  V.  Kemp,  2  Salk.  es?.'^  ,  vian,  8  East,  190— Qae.  Ab.  Xrespass, 

Oo.  Lit,  126.  b.  note  7  to  page  133.  a.—  C  3- 

6o,  Lit.  4.  b^F.  N.  B.  88  G.*3  Bla.         £0  ^^banl  «.  Beat,  1  East,  344^ 

Com*  40.— Richardson  et  ai«  «!  The  barker  et  ai.  «.  Birkbecketal.,  3  Burr^* 

If  «yor,  &c.  of  Orford,  3  Hen.  Bla.  183.  l5^.^Ary  v.  Holt,  2  Stmnge^  1338^— 

Child  V.  GreenhiU.  Cro  Car,  554  Lnmbert  v.  Stroother,  lilies*  231 — 

(r)  Ante»  173  to  175*    And  see  in  Chambers  v,  Donaldson  &  others,  11 

general  Com.  Big.  Trespass,  B— Yin.  East,  67. 
▲b.  Entry,  G.  4.  Trespass  H;  (m)  2  Rol.  Ab.  551 — ^eary  v,  Bear- 

(A)   T^e  King  v.  Watson^  5  East,  cioft,  Sid.  347, 
485.  7.  (n)  Id.  ibid. 

(0  Liteibert  V.  Strontbcf^Willes,  33V  %  .  '^)  1<1«  ibtd— Heydon  v.  ^mitb,  13  ' 

Grsham  v.  Peat,  1  East,  344.  Gcike,'  69 — 1  East,  345«  note  a.->Goih. 

(k)  Bro.  Ab.  Treapaaa,  pL  55.— t  Big?  Trespasa,  B.1.—-1  Saund.  322.  n. 

Sauncl'  333.  n  5.—- Gordon  v.  Harper,  7  S»  ^  ^ 

V.  B.>  13.-*Geqdright  d.  f  et^a  v.  Vi-  ' 


'     (138)  Ace.  Siuyvetant  r.  Tompkiiu  U  IhtnhOm,  9  Johnt.  Hep.  61.     Wkkham  ▼. 
Fr^enum,  12  John$.  Hep,  183.     Van  B^nt  £/  another  v.  Sekeuck,' II  Johitt  Hep,, 
385..    Tatee  v.  Joyce,  11  Johno.  Rep.  140. 

(139)  Vide  Byatt  y^Wood,  4  John*.  Rep.  157-  A  perM>n4Mtving  a  \tf:*\  right  nf 
entry  on  land,  and  entering  by  force,  is  not  liable  to  an  action  of  trespass,  ffytut 
▼.  lfWI,4  Jokm*  Rep.  150. 

(130)  Ace.  Campbeitv.  Arnold,  1  Johne.  Rep.  511.     Toby  t.  Webater,  3  Johne, 
''JRep.AISI^, .  Vi^  ante,  pi:  50.  n.  108.  •  -  * 

(131)  So,  if  taad  ba  granted  to  A  with  a  reservation  of  all  aiill-seats,  and  $he 
«g*antor  penait  B  to  enter  and  erect  a  mill,  the  entry  of  B,  and  the  ereetidivof  a 
aiHI,  is  a  scveraMM  of  thtf  freebold,  and  renders  the  mill  a  distinct  closr  t  :«nd  B 
nay  mainu&n  trespass  against  .A,  fi>r  pulling:  down  the  laiH.  Van  Henooeiuer  r. 
Van  Renaeelaer,  9  Jokne*  Rep.  377-  Jackeon  </.  Lou»  &  othen  t«  JBimii  IiL  290L 
fhit  see  Temmee  t.  J^Rwsa,  oiled  S^Mnney^  300- 

(133)  fan  Aeneeelagr  r.  Van  Renncluer^  9  Johnh  Rep.  381.  ^     ^ 


WtVtm  lOSM  Of  MTIMI* 

his  laDdlord^i^d  q^legf  a  right  of  entry  he  ejcprettlf  «»  implMlf 
aerved(/k). 

There  is  a  material  dUti&ction  between  personal  and  ^eal  pNipei 
as  to  the  right  of  the  oimet :  in  the  firalcaae  ne  have  seen' that  i 
general  property  draws  to  it  the.  pesaeesiai|i#  siiCcieat  to  enable  i 
owner  to  support  treapassy  though  he  has  never  been  in  possea8ioB(< 
but  hi  the  case  of  land  and  other  real  property^  there  is  no  such  c 
MtrucUve  possessionyi^  and  unless  the  plaintiff  had  the  ociualfioMteM 
at  the  time  when  the  ^injury  was  committed^  he  cannot  snppiart  t 
action(r).  Thua  b^re  entry  and  actual  possesiiont  a  person  can 
maintain  trespass  though  he  hstb  the  freehold  in  law ;  aaa  parson  bef 
induction(«)»  or  a  conusee  of  a  fine(^}i  or  a  purchaser  by  lease  and 
lease,  (though  the  statute  executes  the  uaeX<«}9  nr  an  heit(w)|  o(  a 
ifisee  againat  an  abator(x),  or  a.  lessde  (br  years  before  entiy(y)»  ] 
a  disseisee  may  have  it  against  a  disseisor  for  the  ttsseittn  itself,  becai 
he  was  then  in  poasessioni  but  net  for  an  ihjufy  after  tjie  dissei8in( 
umii  he .  hath  gained  poasessiop  by  se-en^,  and  then  he  may  s«p| 
;fhis  action  for  the  inaermediate'damage  ;i3fc.for  after  the  entry,  the  I 
by  a  fctnd  of  y'lM  po9tHminii,  supposed  tKe.  freehold  to  have  all  ah 
(Ppntinued  in  hiai(^  i  and  after  jrecovery  in  ejectment,  this  action  n 

(p^  Aaeti.  11  Mod.  209— Com.  D^g.  Yin.  Ab.  Tresp.  S.  pi.  13»  14— Nay. 

Biens,  H.-^ichard  LilfiM^s  Case,  11  *    («)  Browning  v.  Betton,  Plowd- : 

Oo.  48.                                      »  .  Anon.  2  Mod.  7* 

(7}  Ante,  150,  l*-«2  Saund!  47-  a.—  (x)  Anon*  3  Mod.  7- 

Bal.  N.  p.  Sa      .             ^  Of)  Bae.  Ab.  Leaaea,  U — Brewi 

(r)  The  KiB|(  v.  Watson,  5  Bast,  485.  «  Bastoa,  Plowd*  142. 

7— Bac.  Ab.  Trespass,  C*  3.  (1}  2  Rol  Ab^  543.— d  Bk.  Com. : 

(y)  Vin.  Ab.  Entry,  G.  4.  t  Tre8|rtwB/  .       (a)  Yin.  Ab.  Tteapaas^  T.— Rict 

8.-*Bac.«Ab.  Leases,  M.-lllai«v.Bick.  Xiford's  Case,   11  Co.  51-  a^— 3 

ley,  Flo.wd.  528.  Cotn*210.— 2  Rol.  Ab- 554.-Aro.Tr 

(0  Berry  v.  Goodman,  2  Leon,  147.  pL  35.— Holcomb  v-  Rawlins,  Cro,  E 

(tf)  Geary  «u  Bearcroft,  Carter,  66.  540.-*Coi|j  Dig.  Tresp.  B.  3. 


(133)  It  has  been  held  that  a  tenant  at  sufferance  cannot  maintain  tres] 
against  his  landlord.  tFiUk  t.  CdnHUm,  I  'JwbnM.  Ca»,  123".  H^all  r.  Wm 
Mnt,  Hep.  150.  '  • 

(134)  Ace  Campbell  ▼.  Jmold,  1  Jahna.  JR^.  Sti^  StuiiM  ▼.  JHekey^  5  Bin 
290-  But  see  Van'Brwki  and  another  w-  ichencfct  11  lehau.^^ep.  385,  where  8] 
cer,  J.  says,  **  We  hare  carrM  .the  principle  aa  to  real  property,  further  < 
has  been  done  in  Esgland ;  and  we  allow  the  owner  to  mahitain  trespass  witt 
actual  entry,  on  the  principle  that  the  possession  foltowa  the  oi^nhip,  un 
there  be  an  adrerae  possession**'  See  also  Wtekham  ▼.  /WfVm<m,  10'  Jehne^  j 
164.     Bueh  U  ther9  ▼.  BradUjft  4  JDay,'30C 

(135)  Yide  Tohe^  v.  Webeter^  S  JsAnc  Rep,  471-  Bet  trespass  will  not 
IKainat  a  person  comfiig  in  unde»  the  ditaeisor.  Uifiir^B  Cam^  11  B^p,  46. 
wber^  the  defendant  is  put  into  possenkin, under  a  writ  ef  restitution,  on  ai 
dii^troent  for  a  forcible  entry  against  the  plaiat^ffi  and  the  prooeedlnga  are  ai 
wards  quashed,  and  a  re*reatitution  awarded,  the  plaintiff^may  inaintain  treaj 
againat  the  defendant,  but  not  agatnat  a  person  acting  under  lieefMe  from  1 
Caa%  y.  Be  Gset  U  9th0n,  3  CaiM'a  Mep*  961.    IfieMeai  r.  frmmtm,  12  A 

B^m- 
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rr.       hn  wafi^ftifii  hr  mmm  proitt,  thw^irh  anuiriol'  It  iIm  dm*  oP  tke  de- 

T*"*'*'*    mise  in  the  4eclaraiioni^  in  ejectm^nt(6)i  unfess  wh<^ea  fin«  hat  been 

Jbviedf  4ii  wKicb  cases  tres|»aM  cannot  b«  anfiptfrt^ft  fbr  an  mjuiy  com- 

wilted  anterior  to  tKe  emty  to  aiFoid  fbe  finef^.   '  Ar  person  Imituiiv  « 

mere  ioaorferet)  r H^t,  ••  of  eomnieii  of  ptAteeei  tof (MH79  te-  caonot 

[^  ^178  j  «^p|KM  treepess  V "o^^  *c'^^'««>^  A^gi^  foi"  trtfMlInf  4o«rn  the  graae 

gre%»liii|;  iipeb  the  hmil  upon  which  he  has  tueb  rigm  of  common,  Sie^ 

for  afthough  »  commeBer  hat  a  right  to  taie  euch  ^nm%}$f  the  movths 

.  of  his  confiaonabie  fettle,  he  k  not  to  be  considered  at  in  poaaeaeioa 

*ef  the  him{((f);  aed  hecaoee  a  person  hatmg  right  to  ell  in  a  pew,  has 

not  the  excKishw  poesession,  he  cannot  support  trespass,  let en  against 

k  stranger,  tM  poseession  of  the  eherch  being  in  the  parBt>n(e).     But 

wheneirer  there  fs  m  exchtsive  right,  trespass  may  he  supported) 

^  *        ^\  ihougb  thh  party  has  not  the  .idMolute  right  twche  soU  o^  the  whol6 

\  .  Ihtrperty  therein(/]rt  m  if  a  person  hate  an  exciiiefTe  light  to  cut  turf 

>.  and  peat,  he  may  stippoft  tres^ss  g^tarc  tlaUnmfrtgU^  and  for  c-ntting 

*   ^e  tttrf(^):  and  it  may  he  supported  for  a  tres|)ass  in  a^ition  tif  u, 

ct^mmon  iSeM  after  th^aliotYnent  to  the  piahittir(il).iv    If  the  plaintiff  ( 

*         %«re  in  possession  of  the  lafids,  8cc.  t(t  the  time  wlien  the  injury  w^ 

tanmltted,  the  circumstance  of  llfs  havhig  <fhftted  posseiaio»  before 

the  commencement  of  the  action  constitutes  no  objection(t).  ^ 

With  respect  to  the  nature  of  the  'injury  to  rpil  firofierty^  we  hav^ 

seen  that  trespass  can  only  be  supported  when  the  injurj^was  cbnq^ 

:  ^aitted  with  force  actual  or  iinplied>  and  fii&mediafe(Jt).    It  Uea,  how- 

\  '*179  }  ^f^  onintcatbnal  the  trespass,  and  though  *y)e  /octw  t«  ^0  weet 

.    unenclosed,  or  the  door  of  the  imuse  were  open,  if  the  e^rry  were  not 

for  a  justifiable  purpose(fO>  and  evi^n  shooting  at  and  killing  game  oii 

another's  laitd,  though  without  an  actual  entry.  Is  in'  law  an  tnity{kk)i 


{k)  Eiin*  Eject.  442 — Aslin  v.  Par- 
kin, 3  Burr*  666,  7^Peake»  L.  E-  334 
.  (c)  Compere  v.  Hicks  et  d|.,  7  T.  R. 
rSt,  »>-<0  Bia.  Oen.  3ie»  311.    «    .' 

(d)  Bro.  Tresp  pi.  174 — 3  Rol.  Ab. 
553.  N.  pi.  8«— Bao.  Ab.  Trespass  C. 
3.^WilM>n  V.  Mackreth,  3  Burr.  1825. 
Wflden  V.  BridgewateTj  Cro.  Elii  431* 

Ce)  Stoeks  v.  Bootti,  1  T.  R.  4J0. 

C/}  Ante,  174.— Wilson  v.  Mack. 
'  leth,  3  Bucr.  1824.<^The  King  o.  Wat- 
4on»  5  Bast,  .485.  6,  7.— Welden  v. 
I^ridge water/  Cro-  "S^iM.  431. 


ig)  WUien  V.  Maekreth,  3  gorr. 
1824.  .  , 

(K)  Welden  v.  Bridgearater,  Cro. 
Elis.  4M~The  Kjpg  «  Walaei^  S 
East,  480, 5,  6,  7.      * 

(})  Bac.  Ab«  Trespass,  C,  3. 

(Ar)  Ante,  122-  As  tp  the.«  injuria 
in  general,  see  Com.  Dig.  Trespaar,  A» 
3— Bac-  Ab.  Trespass,  F- 

(if)  Aqte»  173 — ^Bac.  Ab.  Trespass,    . 
F.«.-2  Roll.  Ab.  &5S'  pi.  15< 

{kk)  Keble  e.  HUokrlngiU,  11 M^.  74- 
13a  « 


(13i)  Witf%  the  plaintiff  proeaede  kntfisttt  mesne  proftta  suhse^eefit  necely^ 
the  time  o^the  demise^latd  in  the  deebrrion,  the  production  ef  the  judg:nieat1ii 
^ectmenti  aiiA  the  writ  of  possessien  executed  are  sufficient  te  entitle  him  le 
faeo^st;  hot  if  he  ge  $m»  time  hefore  the  demise,  the  defendant  msy  oontfoineit 
his  title.  1  Ap.  Di^.  50i^  506.  JMn  ▼.  JFofk^  JBturr^  Mep^  608.  Jkrikim  e. 
jVbiiooiI^  11  Aant*  Rep*  405.  ^  ' 

(137)  Vide  Stutn  t.  IHeh^,  5  Aaiuy,  38).  ehte»  174.  n.  1S6.  ' 


th^Ufck  in  ir^Baral  wIi^b  the  1119(117  is  cofiiiiitit#4  ^  WpliiUlig'n  laiA       IV. 
tbe  remcdf  nyflt  1io,om#(0i  *<mI  m  mere  nohleaaaoee,  a»  leavmg  4;itlM^  l^wvAif. 
00  I41MI,  we  iiM)r.a«aiembfr^it  not  ettScient  to  support  tvespM^iii).    v 
Af  to  the  iH»iiiOB  kf  and  egaiint  whon  tlutiMlioo  miqF  be  »op|Mfej^^ 
k  aeems  that  actvAl  poaaeadoo  i|  oeccftai^  la  aiifiport  tlie  actM ;  and 
if  the  right  of  poa6ca»ion  be  3i  ffeveasion,  it  dearly  cannot  Jie  auatainr 
ad«i^    TrtapfKa  Jie»  againat  a  iiiere  tenant  at  irijl  for  pulling  Aeii^      ^ 
kouaei  or  cutfi^  arena  jdiiriog  the  tenantcy  at  will«l^  the  inteeaai  h^g 
therebf  deteianHi!ed(ii);  bttt  againat  a  leaaee  for  jreera  ti«apaa«f»re«i-i. 
ting  down  treea  ^oe*  not  het^^end  caie  in  the  nature  ef  waaaB  ia  the* 
erly  ffemedfy  nnleaa  the  traaa  weaa  tfKopiad  in  the  laaae(o};  though 
if  he  aft6rjir»»4a*iake  the  trees  away,  trespupa  or  trover  liea(|l) ;  end  if 
the  treef  be  exoepted  in. the  leaaot  and  be  cut  them  ^«m«  trcpaaa  fum$ 
'§lau9um/ritgitUeubMr  aach'cuttingl^}.    And  a  ten  ^nt  for  yean  cannot 
aupport  treap^taa*  againat  a  stranger  for  carrying  away  treea  cnt  -^ipmm 
fhiring  his  tenn(r).     • 

*The  proper  remedy  by  one  joint- 'enant  or4enant  in  common  ag^unal  ^  Ti8^  ^ 
^  tlie  ether  who  coaniroAta  fm^te  to  the  land  or  other  property^  aa  by  ci||«v 
^  Mng  down  treea  unfit  to  be  cut  down^  is  an  aadon  en  the  ca.«ie  aa  lar  /a     ' 
'  l»iaieMan€e(r) ;  but  if  one  tenant  in  comonon  disturb  the  other  in  poat 
aieasieni  trespaaa  fuarc  clanhm /regU*wmf  be  supported;  aiaif  tvfo  be  ; 
lenanis  A  common  of  a  fo)«liA||t  and  one  of  them  by  fioroe  prevent  the 
ether  from  erecting  hurdlaa)  k-t^s)  \  and  though  treapass  does  not  lie 
against  a  tenant  in  cpmmen  iat  taking  the  whole  profitSi  yet  if  he  drive 
out  of  the  land  any  of  the  cattle  of  the  other  tenant  in  ccui'mon,  or  hin- 
der him  from  entering  or  occupying  ttie  land,  an  action  of  trespass 
quart  ctausutn  fregity  or  an  ejectment,  may  be  supported(r). 

Though  the  entry  were  lawful«  yet  by  a  midft^uent  abuse  of^an  au- 
thority in  law  to  enter,  aa  tp  distrain,  8cc.  (except  for  rent  or  poor'e 
eatesXif))  tlie«party  may  hocome  a  trespasser  ai6  i»i/ia(w}  ;i^i  and  if  an 

■•  •    ' 

(I)  Hi^ward  v  BMnkes.  S  Bu^.  Ul^  332.  n.  5  |^Bac.  Ab.  Tresp.  €•  3. 

KeMe  «.  HidunngUl,  11  Mod.  74*  130.  (r)  Xvasf  «.  Bvaiis,  2  CampK  491- 

Ante,  126>           ^                   "  (r)  Martyn  u  Knowlbys,  8 1.  R.  US^ 

.    («)  Aete,  191^  Coib.  ]>ig.  C^tatc,  K.  a. 

(a)  Csttntess  of  Bdhvp  v.  Cromplon.  (t)  Co.  Lit-  200.  b- 

Cro-  Bliz.  784'*-SauBder8*tt  Csac»  5  Co.  {t)  Co.  Lit.    199-    b.«-t6oodtiUe  y, 

13-  b — ^Lewif  BowUs's  «Cass^   11  Co.  Tomt,  ^  Wib.  llS^^-iJohnioa  tr.  Alkn, 

81.  b.82*.a-^-Co.  |Ut-  ST-  a.— 8sville»  12  Mod.  637^ 

a^           '  («f)  WidUce  9.  Eihg  «t  aU*  1  Haa- , 

(9)  Aieyn;  a3-«>l  8annd.  322-  a.  i-  Bla.  13.     « 

.  (/)  Id.  ibid.— Gordon  e*  Harper,  7  (w)  Bac.  Ab.  Trespass,  B— Six  Gar- 

"^  T-  B'  13.— I|erUkeDden*s  Case,  4  Co.  penters*  Case,  8  Co- 146 — Reed  v.Hav<^ 

63 — Vin.  Ab.  Trespass,  8.  pi.  10.  riaa%  3  Bla.  Bep.  131&— Clayt.  44^ 

'  (9)  Bro.  Trespass,  pi.  55.— 1  Saund.  «  . 

(138)  Ante,  50*  176. 

*(139)  Aee.  Timp$  ▼.  Ompst/,  7  Johm.  Mtp.  jl.    A{/«ra  ▼.  lV«nssN4  9  /sibu. 
M9p,  35.    7U«y  ▼.  Wehur,  3  JsAiw-  Mep-  470. 
(140)  Ante,  '50.  n.  108* 
(Ul)  Vide  .UNBtT  iViMMMb  13 /aM  A».  408. 
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olte6#  ii^^kftt  t#ff«IKare  gfods  attaehed  wl^  a-MMontble  time  and 
iiflitMMie  in  poBCMsionrliif  entry  becomes  a  tit«pam'aMffi^'o(jr) ;  to  ia 
the  tfise-  of  dbcrem  £of  rent  if  the  partj  remain  in  pomesMon  more  than 
Are  |i<tfi(y)»  or  turn  the  plaintiff's  iamtif  eet  of  posteasiooCz).    Bnt  in 

[  *18i  3  caae  of  en  mlUiority  ia  Jk€i  te  enter,  aiv*atase  of  siiek'attthorityi^  will 

n#l  io  f  eneml  sobject  the  fertf  to  this  actson(e).iis 

.      t       In  tlie  immedhteljr  praeeding  pegea  we  Imto  eeoridered  when  thie 

actien  may  besupporied  a§aioat  a  petty  fer  liie  own  ionwediate  act;  ioi 

aemc  caaea  it  may  be  aupported  againet  a  penon>br  tke  mct$  ^  amuktr^ 

tend  qf  mitUi  ice.  Thea  a  party  may  be  iued  in  reapect  of  hia  previous 

eonaefit  or  reqeaat  that  tbe  treapam  nlap  bedonet  aa  if  A  command  or 

«ac|iieai  B  to  beaaer  imprem  C,  or  to  tal^e  bia  gooda;  or  iii.eommit  a 

treapaaa  on  hie  land,  ead  B  do  ity  this  aeikm  liea  as  well  against  A  aa 

against  B  (6) ;  as  if  A  direct  tbe  sheriff  ^o  levy  pardcnlar  gooda  not  the 

\  fveperty  of  the  defandaiit  in  the  action(c>    It  asay  alao  be  aupported 

agahist  a  person,  not  baanlg  an  infant  er  Ame  cererty  who  ^fienmrdm 

'  tmen$%  to  a  trespaaal^  eommltted  fer  his  use  or  benefit(0,  ihoegh  hot 

ao  as  to  subject  him  for  a  forcible  entry(r):  ae  fer  taking  geodst  even 

tf}  subject  the  party  aafoifting  for  an  abuae  of  an  aiNhority  in  lew  aa  a 

trespasser  ab  inUio(/).^^  But  without*  such -consent,  tiwspasa  does  fM/t 

\  in  general  lie ;  aa  if  A  command  hia  earvint  to  do  a  lawM  act,  aa  to 

distrain  the  goods  of  B,  and  he  wrongMlf  take  the  gooda  oP^C,  A  ia 

not  liable(^) ;  the  liabiruy  of  a  aheriffti^  being  an  exception(A^ ;  and 

[  *182  3  the  mere  acceptance  of  gooda  illegally  taken  byepother,  *does  no  ai- 


(ir)  Reed  v.  HsrrisoOy  3  Bis.  fieif. 
1218.     • 

(y)  Griffin  v.  Scott,  3  Strs.  717 — 
IT^'allace  e.  King  et  al^  1  Hen.  BU*  13. 
Winterboome  v.  Morgan  k  others,  11 
East,  395 — ^Meesiag  v,  Keable,  3 
Campb.  I15.--Ante,  MO.  16^ 

(ar)  Etberton  «•  Popplewell^n^ait, 
139. 

(a)  Lane,  90.— Bac»  Ab-Treapaas^  B. 
Bennett  v.  Alcott,  3  T.  R*  166. 

(d)  Ante,  67,  a— Flewater  «>  Royk, 
1  Cwnpb*  lar^—Ritfael  «.  Terelat^  3 


Bla.  tlep.  1055— Freeman  v.  Blewitt, 
Salk.  409!-^  Inst-  317— 'Bac.  Ab.  Trea^ 
paaa,  G.— ^om-  Dig.  tit-  Trespass,  &  1. 

(ey  3  BoL  ^5d<  I.  5. 10 

(d)  AflUe,  er.— BadkMi  a^  PoweU  et 
al.,  Cowp.  478.— BarkeF  1%  Braham  et 
al.,  a  Wits.  377. 

(«)  4  knat.  317.— Co^  Lit  180.  b.  a.  4. 

{/)  Lane,  90.      >^ 

(f)  Sanderaon  v.  Baker  et  aL,«3  Wib. 
313.  317— M'Manua  9.  Crickett,  1 
East,  108 — Ante,  68, 9. 

(A)  Ante  67^  8. 


(143)  Sed  Tide  JdamM  ▼•  Freeman,  13  fohnt.  Rep^  409.  Aa  to  the  diatinetion 
between  the  abuae  of  an  authority  in  law  and  in  fact,  aee  further.  Van  Snun 
U  another  ▼.  Sehenck,  13  Jehne.  Mep.  416.  ^ 

(143)  A  peraon  impounding  cattle,  taken  damage  fcuant,  before  the  damages 
have  bean  ascertained  by  tmp  hmc  riew^a,  under  the  act,  eewi-  36.  c,  35. «.  H). 
3  B.  L.  134.,  is  a  tieapaSaer  ab  initio.  Pwatt  r.  Petrie^  3  J^hu,  Rep- 191.  Sach^ 
rider  y,  At  Donald^  10  Johne-  Xep.  353.    Shpkine  r.  Bopkhu,  10  JaJbit.  Bep.  369. 

(144)  Vide  Smilh  t.  Shaw,  12Johna-  i?e/>.  357* 

(145)  Vide  Van  Brunt  £<  mother  V.  Sehentk,  13  fofki.  Bep  414. 

(146)  Tide  Basard  f.  Anut,  1  Bwne^,  340.     .         ' 
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wigrt  famiih  evUbttice  of  an  aMaat(t)  ;  as  If  a  pmad4paapf  rec^ft 
goods  illegally  distndned(ir).  But  in  theaa  cases,  if  the  party  after  do* 
roaod  witlihold  the  goods,  trover  may  be  supported  agi^t  him*  And 
as  we  haTo  slraady  seeny  tinlcss  there  be  on  actusl  consent  to  ibe  tres- 
pass  either  before  or  after  it  was  comniitted,  even  a  master  is  not  liable 
in  an  action  of  trespsss  for  the  act  of  his  serrant,  though  caae  iliay  bo 
supported  agai|Mt  him  in  some  instances,  for  injuries  in  respect  of 
whkh  the. servant  is  liable  in  trespass(/). 

We  have  already  partially  considered  the  liability  of  a  person  for  the 
oc/a  iifhi9  cai$le(m)*  In  those  cases  in  wiiich  the  defendant  is  not  liable 
unless  he  had  notice  of  the  propensity  of  his  cattle,  as  in  the  instance  of 
m  dog  biting  mankind,  sheep,  ta.  or  an  unruly  biill  doing  some  injury, 
the  remedy  is  In  goneral  by  action  on  the  caae(«i) :  so  for  the  conse*- 
quences  of  bringing  an  unruly  horse  into  an  improper  place(o).  Bnt 
if  the  animal  were  naturally  oJF  the  propensity  to  do  the  mischief  com- 
plained ol^  ss  horses  and  cattle  to  trespass  on  land,  though  tbe  owner 
had  no  notice  in  fact  of  their  propensity,  the  remedy  is  trespas8(^). 

Trespass  m&y  aka  be  supported  for  an  injnry  *commhted  by  animals  [ 
fgra  natyr^i  or  n6torioualy  ferocioos,  and  whidi  have  not  been  pro* 
perly  confined(w). 


IT. 
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BBCOIIDLT,  VHDBE  COLOUR  OF  LSOAL  P&OCnXDINOS. 

The  application  of  the  aotiep  of  trespass  to  injuries  committed  under 
cokmr  of  a  legal  proceeding,  may  be  considered  under  the  seven  fol- 
lowing heads: 

Fift^  In  general  no  action  whatever  can  be  supported  for  any  act, 
however  trrtmeotu^  if  expressly  sanctioned  by  the  judgment  or  direc- 
tion of  one  of  the  superior  courts  at  Westminster,  or  even  by  an  infe- 
rior magistrate,  acting  within  the  scope  of  his  jurisdiction(x).t^7  In 
the  only  exception  to  this  rule,  that  of  a  judgment  obtained  by  threats 
or  tmdue  influence)  sn  action  of  trespass  against  the  person  guilty  of 


(0  2  Bi4. 555.  IjiSO. 

(ib)  Badhui  V.  Powtfl  et  al.,  Cowp> 
4/6. 

(0  Ante,  13t^-M^sniis  «.  Grickett, 
1  BsBt»  lfi6«^2  IMt  JI53.  L  35.7-Boo- 
Cher  «•  Noidktronit  1  Tsnotoar  568. 

(«)  Ante,  69,  TO- 

(fi)  Uk  ib-t-Bi^tine  «.  Sharp,  Lutw. 
90^-9{Nl1(on  V.  Baft1es;CfO.  Cir*35«. 
MsMa  V.  Keeliog,  lid.  Itoyai.  608.— 
8,  C.  13  Mod.  333.«-Bax  «.  Uunrins, 
Ld^Bsym.  1589— Djrer,  35.^1-  163. 

(•>  Anon.  1  VcDtr.  395. 


ipy  Ante,  69,  70.— 3  Rol.  Ab.  568.  N. 
L.  l5>-3  BU.  Com.  311.— Mason  fr 
Kfleling,  Ld.  Raym.  608.— Rex  «.  Hug* 
gias,  Ld.  RajB.  158S.— Bse.  Ah. 
Trcsp.O.3* 

(w)  Ante,  70.— Rex  «>  Haggiot,  Ld. 
Bajn.  1583.— Leame  v.  Biay,  3  Cast, 
595, 6.  ■* 

(:r)  StriddsAd  «.  Wssd,  7  T.  K.  099. 
a.  a.— ReynulOs  V.  Kennedy,  IWils.  333. 
Johnstone  v.  Sutton,  1  T.  R.  545.^Ra- 
fael  V.  Verekt  et  al.,  3  Blac.  Bap.  985. 


(U7)  Vide  BeOmr  T*  -^OM,  3  JKnaiy,  404    Mnukn9H  U  otkcrt  f .  Mmm,  1 
Ontat'f  Jg^.  93.         n     V 
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lY-       «aeh  eMidatt  appMFi'tP  be  tht  proper  iTme4y(y) ;  end  whco  in  ii 
TeuMH.    ^Q|i|g  tiiQ  ^rror  in  the  proceeding  is  such  at  to  render  it  an  exetMs  of 
jttriidtctiont  irttfms*  m&j^  be  supported  for  any  thing  done  under  eoch 
prDceedlng(2)  ;1M  and  in  case  of  an  error  by  a  mtnUterUd  ofl^er,  this 
action  ni«»y  be  vupportedt  if  the  injuty  comphdncd  of  was  committed 
wiih  ibroe  and  inimedlate(a). 
r  *1^4  1      Seewuilyy  When  the  cobrt  has  no  jurUMctiam  *over  the  subject  mat- 
ter, trespasi  is  the  proper  form  of  action  a^nst  all  the  paniest^e  for 
any  actf  whtchi  independently  of  the  processf  woold  be  i«mediable  by 
this  action^  or  by  trover,  if  goods  hate  been-laken(6);  and  it  has  been 
decidedf  that  when  the  proceedings  in  the  court,  having  no  jorisdiciioO) 
^re  iidopted  by  a  party  with  an  express  malicious  itueni^  though  there 
be  a  demand  recoverable  elsewhere^  an  action  on  the  case  may  be  »up-> 
ported(c)  ;  or  where  the  party  maliciously  and  unduly  issues  a  second 
Jieri  fadat(d)i    Trespass  is  also  the  proper  remedy,  where  an  inferior 
ceurt  hat  jurindkctton  over  the  subject  matter,  hut  is  boynd  to  ado^ 
certain  forms  in  its  proceedings,  from  which  it  deviates,  and  whereby 
the  proceedings  are  rendered  coram  non  judic^e) ;  but  it  %s  not  for  ar- 
resting a  person  privileged  either  permnaUy  or  locaiiy^  but  case4s  the 
only  remcdy(/).i«o 


(y)  Johnstone  e.  Sutton,  1  T.  R.  538. 
Bafael  v.  Vereltt,  2  BU.  Rep- 1055. 

(z)  Davison  et  al-  t>.  Gill,  1  B^st*  64. 
Bir  William  Joiiety  178-^>Martin  «• 
If  arshall  et  al-.  Hob.  63— Weaver  «. 
Clifrord.2  Bulat.  64.--Sniith  v.  Boucher 
et  al-,  Rep.  temp.  Hardar.  63  to  73—- 
Reynolds  v.  Kennedy,  1  WiU.  332.— 
Johnstone  v  Sutton,  1  T.  R-  545- 

(a)  Groenrelt  «.  Bum^'ell  et  al-,  1 
Lord  Raym.  4n-«<-8.  C  1  Salk.  396.— 
Moti^Bn  V-  Hughes,^  T.  R.  335. 

(b)  Ferry  «.  Uttntingtonet  al.,  Hardr. 

483. 

(c)  Case  of  the  Marahalsea*  la  Co. 
76.  a^-4milh  «.  Bouehier  et  al.,  3  Stra. 
993.— 8>  C>  Rep.  T.  Uardw-  63-  69*^ 
Ognel  «.  Paaton,  3  Leon*  84-  89.--«Mar- 
tmo.  Marshal  et  al>«  Hob*  63*^^Papsoaa 
V.  Loyd,  3  Wils.  345  — Goslin  v.  WiU 
cook,    3    ^ils.  903.  306.— Sed*    vid. 


Morgan  v-  Hughes,  2  T.  R.  "izS-  - 

(J)  Waterer  «.  Freeman,  Hob.  SOSy 
d06. 

(#)  Sir  Wm.  Jones,  171.«— Davison  fc 
another  f*  Gtll,  1  B««t,  64.  Ossilh  «. 
Bouclier  et  at.  Rep.  temp.  Hardw.  71* 
Martin  «.  Marshall  et  al^  Hob-  63 — 
Weaver  «.  Clifford,  2  BuUt  64  As  to 
the  remedy  where  the  conviction  of  a 
magistrate  has  been  quashed,  see  43 
Geo.  3-  c*  141.  and  Massdy  o.  Johnson. 
12  East,  67* 

(/*]  Csae  of  the  Marshalsea,  10  GO. 
76.  b.— Isabel  Countess  of  kutland'a 
Case,  6  Co-  53.  a  —Cameron  «.  Light- 
foot,  3  Blae.  Rep  1190— Tarlton  v. 
Fisher  et  al,  Douf^l.  671— Baker  v. 
Braliam  et  al*,  3  WHa.  379— Weaver  v. 
Clifford,  3  Bulat.  64— Anon.  1  M«d. 
309.— Sir  Wm.  Jonet,  171. 


(148)  So.treipass  lies  against  a  justice  of  thte  peace,  who  iisues  a  warrant  dn 
a  eonviction  for  a  forcible  entry,  by  which  the  party  is  turned  out  of  possession, 
alter  the  service  of  a  certiorari.     Case  v.  Shepherd,  %Joh»».  Caa»  37* 

(149)  Vide  Witt  v  WitkerB^Z  Cranch,  331.  Smithy.  S^ttw,  13  JMiw.  B^-  357. 
In  the  latter  case^  the  difference  between  a  defect  of  jurisdiction  as  to  the  subject 
matter,  and  as  to  the  person  or  pUce,  is  considered  by  the  tfyvrti  hi  the  former  in. 
sunce,  the  officer  being  a  trespasser,  but  not  in  tlie  latter,  unless  the  defect  of 
jurisdiction  appear  on  the  procesc-  "^ 

(150)  Butiresptss  has  been  held  to  lie  ageiast  a  jPitice  of  jthe  peaces  who  i#« 
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TMrdly^  WIvHf  a  court  hfts  jurisdictkm,  Imt  itli«  prpeioditti;  U*  lic^f^  I^* 
thr^y  as  beings  if regulor  t»r  voi<l,^<  trespaw  ftf^inut  the  aitornef  and  ***'^'^* 
plaiiitiffis  io  ureneral  the  propor  form  of  aetion(^3 »  and  in  the  case  of 
Morgan  an^  Hiighes(A),  it  was  decirled,  that  an  action  on  the  case  could 
not  be  sustained  against  a  magistrate  for  issuing  an  irregular  warrant* 
^though  maiicioualy ;  and  th<it  the  action  should. have  been  irespass(t};  L  *^^^  J 
lor  in  general  no  aciion  can  be  supported^ against  a  magistirate,  for  anf 
thing  done  by -him  in  that  capacity  on  tbt  ground  of  malke(/)  \^^^  and  If 
there  be  an  irregularity,  that  must  be  treated  as  such  in  an  iiction  of 
trespass.  But  with  regard  to  a  party  issuing  irregular  process,  thero 
seems*  no  reasoo  why  the  person  prejitdieed  should  not  be  at  tibertf  to 
support  sn  action  on  the  case  against  him  where  thero  was  no  cause  of 
action,  aod  the  proceeding  was  malicious  as  well  as  irregular(iSr) ;  for  it 
would  be  allowing  bim  to  take  adranuge  of  his  own  wrong,  to  suffer 
him  to  turn  the  plaintiff  round  on  such 'an  objection,  after  he  had  in  ai| 
action  on  the  case  proved  the  malicious  and  unfounded  conduct  of  the 
defendant.  By  a  late  statute  it  is  enacted  that,  where  an  action  is  brought 
against  a  mOlgistrate  aftor  conviction  quashed,  it  shall  be  in  case(/),  but 
this  staiute  only  applies  where  the  conviction  has  been  so  quashed(m)« 

Fourthiy,  When  the  process  has  been  mUafifUiedj  as  when  A  or  bis 
goods  be  taken  upon  process  against  B,  trespass  itf  in  general  the  onlir 
reniedy(n)  \^^^  or  if  there  be  a  ipisnomor  in  the  process,  though  it  be 
executed  on  the  person  or  goods  of  the  party  against  whom  it  was  in 
&ci  is»ucd(o).'^* 

Mifihiyf  When  the  process  of  a  court  has  been  ahu9ed(ji)^  trespass 
against  the  sheriff  and  iiis  ^officer  committing  the  abuse  is  the  proper  [  *li6  ] 


(S)  Pareont  v.  (^d.  3  WiU.  341.-*3 
BU  Rep.  845. 

(A)  3  T.  H  335 

(f )  See  slfo  Hill «.  Bateman  et  al^  3 
8tr»  no. 

(j*)  Johoitoneu  Sutton,  1  T>  It  545. 
Beynoldfl  o-  Kennedy,  1  WiU.  333. 

{k)  Atwood  V.  Monger,  Stylet,  378. 
Qoalin  o.  Wilcock,  3  WiU  303.  306— 
Waterer  «.  Freeman,  Hob.  305  366. 


(0  43  Geo.  3.  c.  141. 

(m)  Massey  v.  JoRnson,  13  Rast,  67- 

(n)  Sanderson  t>.  Buker  et  al-,  3 
Will.  309 — S.  C.  3  Bla.  Rep.  833^— 
Wale  v-  HiU,  1  Bulst.  149.— Goote  «v 
Lightworth,  Moor*  457 — Hardr.  333. 

(o)  Cole  V.  Hin4aon  et  al.,  6  T.  S' 
334— Shadifett  v-  Clipa0,  S  East,  338. 

ip)  Woo^ptte  V.  KaatchbuH,  3  T.  R* 
148. 


tued  an  execation  aipainst  the  body  of  a  pcrioD  privileged  f^ym  impriionnieiit. 
Perdval  t.  /mw*,  3  /oAiw-  Cob.  49.  Men  r  Mtrgan^  3  /oAiit.  Cat.  85.  So,  tres- 
paas  liea  against  a  party  at  wbote  inatance  a  warrant  it  iaaiied  out  of  a  justice's 
eourt  aipainst  a  person  privileged  firom  arrest.     Currif  ▼•  Prmgk^  11  /»Afi«.  Bep. 


(151)  Bat  if  the  process  be  erroneous  or  ▼oidable  only,  trespass  will  net  lie* 
Begmlda  ▼*  Cwp  ti  Dvu^ku,  ^  Cmn^t  Sep.  357. 
(153)  Vide  anie,  66.  n.  133. 

(153)  So,  the  gaoUr  receiTing  and  detaining  a  person  arrested  by  mistake,  in- 
stead of  another,  ••  liable  in  trespasf*.    ^cirsn  v  Alexander  &  •thert,  3  QompS  35. 

(154)  Ace.  mikt  V.  Lorck*  2  Tawtt,  399   Seatuhper  U  othertv.  fFame,  3  Campi, 

370.    B.t  if  the  party  hiitself  occasioned  th^  miatakej  he  eanDot  maintain  tba 
action.    iVice  V'  Aris^sf^  3  Cas^6. 108. 
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tv.  aaioo,  if-tbeoMrfact  «Fth« oftcer  wu in  tlie finn bttaaoa  ittegaU ud 
Tmotam.  ^  iminedutte  injury  to  the  bodf«  pertMial  or  raal  |»ri{»trty  ;  m  if  tho 
officer  arrest  out  of  tberiMfMTi  Mliwiek(7),  or  after  tke  return  day  of 
tbe  writ(r)|^^'  w  if  lie  bterii  open  an  otuor  door,  %cc^s)i  So  though 
the  conduct  of  the  oAeer  was  in  the  irtt  instance  lawfiil,  bnt  he  aboaed 
hh  attthority»  and  thereby  became  a  trespasaer  a6  inii»{t) :  and  hi  some 
eaaes,  though  the  aUose  be  merdy  a  nonfeaaance*  trespasa  is  the  pro* 
per  remedy 9  as  if  a  sheriff  neglect  to  return  a  bailable  iaiitiu(u)f  or  to 
\  discharge  the  party  out  of  cuatody  when  be  ought  to  do  soi^  aa  for  ieea 
noc  due(9).^56  These  mlea  also  hold  as  to  the  niiaiateriai  oficers  qf 
courts  of  inferior  jurisdiction,  who  abuse  the  trust  repoaed  in  them. 
Howerer,  in  general,  when  the  act  complained  of  constata  of  a  mere 
nonfeuance,  at  if  the  aheriff»  or  a  magistrate,  lee.  improperly  refuse 
bailt  or  to  act,  when  tliey  should  do  so,  an  action  of  trespass  ia  dot  the 
proper  remedy,  but  case(j>). 

Sixthly^  When  a  roinisteiial  officer  proceeds  wkhotu  warram,  on  the 
information  of  aiiother,  trespass,  and  not  case,  is  the  proper  form  of  ac- 
tion against  the  informer,  if  the  information  turnout  unfoi4Med(y) ;  and 
r  1S7*  1  ^^^^  ti^  officer  proceeds  *  without  warrant  and  without  foundation,  upon 
his  own  apprehension,  though  there  was  probable  cauae,  treapaas  ia  the 
proper  form  of  action  against  him(j?jr). 

Seventhly f  But  no  person  who  acts  upon  a  regular  writ  or  warrant  can 
be  liable  to  this  action,  however  malicious  his  conduct,  but  case  for  the 
malicious  motire  and  proceeding  is  the  only  form  of  action(yy). 


(9>  OUiet  V.  Bessey,  Sir  T-  Jones, 
214.— Sanderson  v.  Baker  et  al-,  3  BU. 
Bep-834 

(r)  Parrot  v.  Mamfbrd«  2  Bsp-  Rep. 
485. 

(ff)  Ue  v^Ganfcl,  Oowp.  l..Ratclifff 
V.  Burtoo,  3  Bos.  &  Ful.  333* 

(0  Bac.  Ab.  tit  Trespass,  B.— Raid 
V,  HarrisoD,  3  BUc  Rep-  1313. 

(ii)Com.  m|t.  tit  Return,  P.  1. 

(«)  Smith  «.  Gibson,  1  WiU.  153. 

(x)  Ante,  137'— 4>sborn  v.  Gou^,  3 
Bos.  &  PaL  551 — Green  v*  The  Hun- 
dred of  Bacclechorch,  1  Leon.  333.^ 


Safanon  «.  PerciTsU  Cro.  Eliz.  196.r- 
Pmrsons  «.  Loyd,  3  Wils.  343,  3. 

(y)  Stooehouse  v.  ^Iftiot,  6T.  R.  316. 
Samuel  v.  Payne  et  al.,  pougl.  359.«* 
Fiewster  v.  Royle,  1  Camp.  IQT. 

(xx)  Groenvelttr  Burwell  et  al.,  1 
Salk.  396— S.  C.  i  Lord  Raym.  454.-> 
Leglise  V  Qhampante,  3  Stra.  S30. 

(yy)  Ante,  136^Belk  v.  Broadbant  ct 
ux.,  3  T.  R.  185 — ^Boot  «.  Cooper,  1  T. 
B.  535  i  reported  also  in  3  Esp.  Rep. 
135  ^R^tcliife  V.  Burton,  3  Bos.  &  Ful. 
335 — Stonebouse  v.  Elliot,  6  T.  R.^15. 
Hal.  P.  C.  151. 


n 


(155)  Ace*  Sie^  w.  Lawrence  U  Jdanu,  3  Day,  !•  Vail  ▼.  Letoit  & 
4  Jokne-  Sep-  450.  Adam  v.  Freeman,  9  Jehne-  Hep*  117-  But  the  pUii^tiff  or  his 
attorney  will  not  be  liable  unless  the  arrest  were  ma4c  by  their  direction,  and  ai\ 
action  on  the  case  will  not  lie  against  them,  for  not  countermanding  the  exertion 
after  the  return  day.    Vail  y-  .^onf.    Atlame  y.  Freemoxh  ubi  JUp* 

(156)  Vide  Wame  t*  Centtunft  4  Jehnt*  Rep*  33. 


lov  vm  v^mift  tm  i^nev. 
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Tas  didiirdiP*^  (nthis  anion  ccjUUins  ft iBMici»c  atalaiimil  ^f  tiie  ii^       IV. 
jury  complained  ofi  vJietHef  to  tte  ponM»,perMiid  or  real  yttiporty(z))  p|2[^j|[^ 
and  should  allege  ibat  eiicii  iojarf  ««t  comoutted  vi  e^  «riii<i(«),  end  g^^.    ^^^* 
contra  fia€em(b)*    The  fpenenil  ittoe  b«  not  ginlty  of  the  trespMies  as 
alleged  hy  die  plaistlfP;  and  under  k  fiMr  aaattera  of  defeneo  can  be 
given  in  evidenK^i  and  conte^uendy  the  pleadings  in  this  action  reqnire 
much  attention,    in  an  ac^onof  trespass  to  the  person,  or  to  real  pro* 
party,  if  the  daanges  recosared  by  verdict  be  under  40t.  the  plaintiff 
will  in  general  recover  no  more  eotu  than  daRMges(c) ;  but  where  the 
injury  is  to  a  personal  chattel,  it  is  othtrwise(d).     The  verdict  and 
im^ment  are  for  daoMges  assessed  by  the  jury,  and  for  the  costs. 


•V.  fJECTMEKT-t 


[  •!«»  3 


This  actloA  lies  for  the  recovery  of  the  possession  of  real  property,  V. 
in  which  the  lessor  of  the  plaintiff  has  the  legal  interest,  and  a  posses-  ®"'*'^*'^ 
sory  right  not  barred  by  the  statute  of  liinitations(z2:).  Mei^**nominal 
damages  and  cost&  are  recoverable  in  this  action,  and  in  order  to  com- 
plete the  remedy  for  damages,  when  the  possession  has  been  long  de- 
tained, an  action  of  trespass  for  the  meine  firofits  must  be  brought  after 
the  recovery  in  ejectment.^^^  This  action  may  be  considered  with  re- 
ference,^r«/,to  the  nature  of  the  property  or  thing  to  be  recovered ;  9e* 
condly^  the  right  to  such  property ;  anA,  thirdly^  to  the  nature  of  the 
ouster  or  injury. 

This  action  is  in  general  only  sustainable  for  the  recovery  of  the  pos^  ut.  For  what 
sesfsioo  of  property,  upon  which  an  entry  might  in  poiht  of^r  be  made,proP«'^  i^ 
and  of  which  tbe  sheriff  could  deVver  actual  possession  ;t^  tberefQre»it 
is  not  in  general  sustainable  for  the  rec^ovevyof  property  which  in  legal 
consideration  is  not*tangible,  as  for  an  advowson,  a  rent,  common  in 
gross,  or  other  incorporeal  heriditament,  or  a  watercourse,  8cc.(aa) ;  but 


(«)  See  the  precedents*  post*  %  Vol 
4(17.  440. 

(a)  Post.  S  Vol.  417.  440. 

(«)  Id.  ibid. 

(0  Tidd  Frac.  Sd  edit.  879,  Q80. 

(<0  Post.  8  Vol.  433.  436. 

t  See  the  History  of  this  action  in  3 
SUC'  Com-  303. 1  *  *  The  nature  of  it, 
Goodtitle  V.  Tombt»  3  Wils.  120.-«-As- 
Kn  «.  P^kin,  2  Burr.  667,  &-98clwjrn'ii 
Ki.  Fri  739  to  784---](an.  Ejectment. 


(xs)  Qoodtitled.  Jones  v.  Jones  et  al.j 
7T.  B.  47. 50.~AsUn  v.  Pkrkin,  3  9urr. 
669 — ^Doe  d.  Da  Costs  v.  Wharton  et 
al.,9T.  R.  3. 

i  For  what  an  ejectAent  lies^and  the 
description,  see  Run.  Eject  121  to  136^ 
Selwyn's  Ni.  Pri.  737  to  730.^Post.  3 
rql.  -^41,  4A%. 

{jaa)  3  Bla.  Com.  306.— Challenor  v. 
Thomas,  Tslv.  U3'«*Run.  l^t  131 
la  136. 


fW 
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(157)  Vide  Cummng9  &  W{fe  r.  JVV«,  10  Man.  Bep.  435- 
(156)  Vide  Jttckton  d.  Loux  U  9ther$y.  M^el^  9  /s^at.  Bfff,  9|. 
(159)  rids  etiam  4  Jlim^s  MUt-E^L.  16S.  17(K 
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^        ^  1^*  for  commoii  Appendini  or  sppurteiiaiit,  if  ^demanded  with  the 

rMs?*!  ^^^^  '°  fotpoct  of  wlikb  k  U  dutnedf  for  the  theriffi  by  givini^  pot- 

"*  •ession  of  the  land,  givoa  poeaoMion  of  the  conioK)ii(^) ;  an  ejectmcm 

also  lies  for  tithe,  by  the  statute  of  33  Hen.  0.  c.  7.  's.  T.(c);  it  Is,  there^ 

lore,  necessary  to  cteecribe  the  nature  of  the  property  in  the  pleactini^ 

and  the  word  ^  tenement**  is  too  geReffai(</) ;  and  when  commoD  is  to 

be  recovet-ed,  it  must  be  described  as  appendant  or  appttrtenaiit(r); 

and  if  a  watercourse  be  sought  to  be  recovered,  it  must  be  described 

as  land  covered  with  water(/).iM 

23fy^  The  ti.     With  respect  to  the  dtle,  a  party  having  a  right  of  entry,  whether 

his  title  be  in  fee-simplef  fee-tail,  in  copyholds  or  for  life,  or  years,  may 

Support  an  ejectmentr;  but  the  right  of  possession  must  be  of  some 

duration,  and  exclusive,  and  therefore,  an  ejectment  cannot  be  support- 

ed  for  a  standing  place,  See.  or  where  a  party  has  merely  a  license  to 

use  Und,  8cc.(jr)* 

The  general  rule  governing  this  action  is,  that  the  plaintiff  must  re- 
cover  upon  the  §trength  of  kia  own  tUle^  and  of  course  he  cannot,  in 
general,  found  his  claim  upon  the  insufficiency  of  the  defendanta(A) ; 
for  possession  gives  the  defendant  a  right  against  every  person  who 
cannot  shew  a  sufficient  title,  and  the  party  who  would  change  the  pos- 
^  *190  ]  session  roust  therefore  first  establish  a  *Iegal  title(t);  in  which  case 
an  equitable  title  would  be  no  bar  to  the  plaintiff's  recovery(y) ;l^i  and 
this  rule  prevails,  even  if  a  stranger  who  has  no  colpur  of  ti<le  ihould 
evict  a  person  who  has  been  in  quiet  possession  short  of  twenty  yearSf 
but  who  has  not  a  strict  legal  title(^) ;  but  a  lessee  whose  tenancy  is 

(fi)  Newman  v,  Holdmyfast,  1  Stra.  (A)  Martin  d  Tregonwell  v<  Strachan 

54— Baker  v.  Roe,  Rep*  temp.  Hardw.  and  others,  5  T.  R.  HO*  n.  a.— Graham 

127.— Bui.  N.  Pri.  99-  ».  Peat,  1  Bast,  946. 

(c)  3-Bla.  Com.  206.— Bui.  Ni.  Pri.  (0  Roe  d.  Haldaneet  al.  ».  Harvey, 

99  —2  Saund.  304.  n.  12-  4  Burr.  2487.— <}niham  v.  Petit,  1  Eaflt» 

{d)  Doe  d<  Bradahaw  v.  Pbvman,  1  246f— Run.  Ejec  15— Martin  d.  Tre- 

Bast,  441.— Vice  v.  Burton.  2  Stra*  891.  gonwell  v-  Stra(ban,  5  T.  R.  110.— Doe 

peat.  2  Vol.  441.  n.  e.  d.  Hodsden  v.  Staple,  2  T.  R.  684~ 

(e)  Newman  v.  Holdmyfast,  1  Stra.  Goodtitle  d.  Jones  v.  Jonea,  7  T.  R. 

54.  47. 

(/)  Challenor  v-  Thomas,  Yelv.  143.  (j)  Doe  d.  Shewen  f .  Wroot,  5  East, 

Go.  Lit.  4.  b.  139 — Goodtitle  d-  Miller  v-  Wilaon  fc 

(j)  Ante,  175.— The  King  v-  The  others,  11  East,  334. 

Inhabitants  of  l^ellor,  2  East,  190—  {k)  Doe  d.  Crisp  v-  Barber,  2  T.  R. 

Goodtitle  d.  Miller  «.  Wihon  &  others,  749.— Graham  v-  Ptrat,  1  E^t,  246 — 

11  Eaat,  345*  Frogmorton  d.  Fleming  v.  Scott,  2  East, 


(160)  A  resenration  in  a  deed,  if  a  right  for  the  grantor  to  erect  and  occupy 
a  mill-dam,  ia  auch  a  tenement  aa  may  be  recovered  in  ejeeiaaent.  Jactnn  d. 
Lvux  UotherB  ▼.  Bvek  9  Johnt.  Rep.  29a 

(161)  Ace.  JackBM  d.  Smith  &  Boone  r.  Pierce^  2  Jekm-  Hep.  221.  JaekMm 
d.  FFhUbeck  &  Oardemere  v.  /)?yo.  3  Jehn».  Rep.  41?-  Juckson  d.  J'otter  ▼  &•- 
sail,  2  John$-  Cat.  321-  Goodtitle  d.  Ettmck  ?•  ffu^^  X  T»tm  Rep.  735*  Utad* 
Jl^eroff  V.  Uw99  1 B  Black*  Rep,  447. 
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detcfmuncdy  will  not  In  f^i^nil  be  permiutd  ta  dkpiM  his  lewier's 
title(/).  The  lessor  of  the  plaintiff  nmst  also  have  a  strict  hffal  right; 
and  a  mere  equitaMe  interest  is  not  suflklent  to  support  this  action  ( 
and  the  doctrine  that  the  legal  estate  oaonot  be  set  up  at  law  by  a 
trustee  against  hi^  ce9nd  que  truH^  no  longer  prevsils(iit) ;  and  a  psrqr 
cannot  recover  in  ejectneot  on  an  equitable  title(n)  ;i6)i  though  where 
trustees  tn^ht  to  convey  to  the  beneficial  owner,  it  will  be  left  to  the- 
jury  to  presume  that  they  have  conveyed  accordingly;  or  where  the 
beneficial  occupation  of  sn  Obtate  by  the  possessor,  under  an  equitable 
title«  Induces  a  probability  that  there  has  been  a  conveyance  *of  the  C  *I9I  jj 
legal  estate  to  sych  posse8sor(o) ;  but  when  the  facts  of  the  case-  pre* 
elude  such  presumption*  the  party  having  only  the  equitable  interesli 
cannot  prevail  ia  a  coun  of  law(/0. 

The  leasor  of  the  plaintiff  must  also  in  this  action  ha^e  the  rif^ht  qf 
>lo«srs«ie»  at  the  time  of  the  demise  laid  in  the  declaration  and  at  the 
commencemeat  of  the  actien(9) ;  and^  therefore,  the  doctrine  which 

469.   Bed  quxre,  for  it  is  clear,  that  Thompson  8c  others,  T  T*  B.  488.->* 

Uespaas  wo4ild  lie- in  tuch  case  against  Cooke  v.  Losley,  5  T-  R.  4.   Sed  vide 

a  stranger,  Graham  o.  Peat,  1  East,  England  d-  Syburn  v.  Blade,  4  T.  R. 

244 :  and  according  to  Allan  against  683.— Peake,  L.  E.  13-— 2  Cftmpb.  13. 

Rivington,  2   Saund.  111.  priority  of  in  notes. 

poasesalDn  alone  gWes  a  gpood  titte  to  («)  Doe  d.  Shewen  «.  Wroot  et  al., 

the  lessor  of  the  plaintiff  against  the  5  Bast,  138. 

defendaAt  and  all  the  world,  except  the         (n)  Doe  d.  Bowerman  v.  Syboohi,-? 

person  who  has  a  better  title*    In  the  T.  R;  3.-*Doe  d-  Jones  «.  Jones  et  aL,       # 

case  of  personal  property  it  is  clear  that  7  T.  R.  49.— Roe  d.  Reade  9-  Reade,  8 

a  person    having  possession,  though  T- R>  122— -Keened.  Uird  Byron  et  al. 

without  any  title,  may  support  tres-  v.  Dtardon  et  al.,  A  East,  248.  263. 
pass,  detinue,  or  irorer,  against  a  stran*  *        (•)  -Id.  ibid. 
ger  who  takes  away  the  property  i  see         (p)  Id  ibid. 

2  Saiuid-  47.  c. .  And  it  seems  better         (9)  Doe  d.  Da  Costa  v»  Wharton  et 

policy  to  protect  the  quiet  possession  si.,  8  T.  R.  2.— Goodtitle  d.  Jones  v- 

of  land  against  any  person  but  the  real  Jones  et  al.,  7T.  R-  47.— Doe  d.  Whate- 

owner,  than  to  encourage  a  struggle  ly  v.  Telling,  2  East,  257 — Holdfiut  d. 

ibr  the  possession  by  a  party  having  no  Woollsms  v.  Clapham,  1  T.  R.  600.-.- 

colour  of  title.f  Right  d.  Lewis  &  others  v.  Beard,  13 

(0  Driver  d.  Ozendon  et  al.  v.  Law-  Baat,  210^— Blackboum  «.  Lassels,  Cro. 

rence,  2  BU.  Rep.  1259.— Barwick  9.  Elia.  800. 


(162)  Vide  Jachton  d.  Potter  U  9tker9  v.  Sieton,  2  Jahnt.  Ca$'  321.    Jaeknn  d. 
SimmoM  &  othert  v.  Chate,  2  Jofmt-  Rep*  84.  Jaekton  d.  Smith  v.  Pierce,  Id.  226. 

t  bi  Smith  d.  Tetter  v.  LeriOarO^  10  Jehne-  Rep-  338,  it  waa  held  that  a  prior 
poasessiou  short  of  twenty  yeara  under  s  claim  or  aaseKioo  of  right,  will  prevail 
over  a  subsequent  possession  of  less  than  twenty  years,  when  no  other  evidence 
of  title  appears  on  either  side  1  but  that  it  was  to  be  understood  that  the  prior 
possession  of  the  pU^intiff  had  not  been  Voluntarily  relinquished  without  the  snU 
Sttu  revertendi,  (as  is  frequently  the  case  with  possessions  taken  by  eqwatert,} 
snd  that  the  sabseqoeiit  possession  of  the  defendants  was  soquired  by  mere  entry 
without  any  lawful  right.  And  see  Rateman  V.  Men,  Ore,  RHz,  437.  Jarkeen  d. 
Murrag  £#  Rewen  v.  Axm,  2  Johm.  Rep.  22.  Jmekeen  d.  Duncan  €#  ethert  T. 
^brder,  4  /sAw.  R^  908.    The  FmpU  T.  Unme4,  11  /sAm,  Mtp.  M4 
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fa?nwrlf  ^evaMtdf  tliat  a  morifafitfe  wifl^t  oiiiiittMi  in  ejcctteent  to 
f  m  into  the  receipt  of  the  rente  end  profint)  witheut  giving  t  notice  to 
quit,  though  a  tentfit  nnder  a  dee»ise  ancerkir  to  the  mortgage  be  in 
poeaetsionf  h  now  exploded(r) ;  and  a  remainder  mani  or  revereioneri 
eannot.  support  this  action  wbitot  llie  right  of  poeeession  i»  in  another  ;^ 
nor  can  it  be  sustained  where  the  right  ef  entry  of  bin  who  ia  entitled 
to  the  estate  is  taken  awa]r(«),  either  bj  twenty  years'  advere  posaos- 
nkm(i)f  or  ia  some  eases  by  a  descent^  from*  a  perfeot»  who  made  the 
ouster,  to  his  heir,  in  which  casoi  if  the  disseisor  had  five  years'  quiet 
possession^  a  writ  of  entry  must  be  ^  resorted  to(u)  ^  or  by  a  disconti* 
nuance(v)9  m  which  case  frequently  the  reasedy  ibr  tl^e  issue  in  tail  k 
only  by  a  writ  of  formedon(w)« 

An  actual  entry  is  not  in  general  neceaoffy  for  the  support  of  thb 
actioii»iM  as  it  is  in  trespass ;  but  lo  avoid  a  fine  it  miist  be  made(r) ; 
[  *192  1  and  in  many  cases  though  not  abs^utel^  netesaary  an  efttry  *ia  advba^ 
ble ;  thus  an  ejectment  may  be  brought  even  after  iwKmip  p^ar^  ad* 
verse  possession,  if  there  has  been  an  actual  entry  within  the  twenty 
years^i^  and  the  ejectment  be  brought  wiifaui  a  year  after  such  ^n- 
tty(y) ;  and  trespass  wtli  not  lie  for  mesne  profits^  whieh  accrued  before 
an  actual  entry  made  to  avbid  a  fitie(r). 

This  action  is  only  Sustainable  for  what  in  fact*  or  in  point  of  lawy 
amounted  to  an  ouster  or  dispossession  of  the  lessor  of  the  plaintifi][a)| 
and  it  is  necessiary  that  the  possession  should  be  adverse  or  illegal  at 
the  time  of  the  supposed  demise ;  kid  in  the  declaration  in  eje«t- 
meni(^);  for  if  there  be  no  ouster,  or  the  defendant  be  not  in  poetess 
Sion  at  the  time  of  the  bringftog  of  the  action,  it  will  fitil(r)  -^^  and  hi 
such  case  the  plaintiff  should  proceed  by  action  of  trespass.  An  actud 
ouster  may  be  by'driying  cattle  out  of  the  land,  ot  by  not  suffering  the 


Sdly.  The 
injury. 


(r)  Id.  ibid.-.Rttn.  Eject.  109.— 
Thunder  d.  Wearer  v.  Belcher,  3  East, 
449. 

(•)  S  DU.  Com-  206. 171.— Bun.Eject 
234.  242 — Bui.  N.  Pri-  99.— Doe  d. 
Cooke  et  ux.  v-  Danvers,  7  Bast,  319. 

(f)  21  Jac.  1.  c.  16-^Doe  d,  Cooke  et 
ux.  v-  Danvers,  7  East,  299- 

(u)  3  Bla.  Com.  176.  206 — Run 
Eject.  42^  supra,  note  s. 

(v)  Supra,  note  s. — Selwyn  Ni.  Pri. 
758  to  761. 

(w)  1  Saund.  319.  a.  261.  n.  S.— Run* 


^ject.  42.-^  Bla.  Com*  20&— Bui.  Nt- 
Pri.  99. 

(x)  1  Saund-  319.  b.  261.  o.  3- 

(tf)  1  Saund.  319.  c 

(x)  Compere  v.  Hicks  et  al.,.  7  T. 
R.  727— 1  Saund-  319.  b. 

(a)  3  Bla.  Com.  199^ 

(6)  Right  d«  Lewrifl  &  others  v-  Beard* 
13  East,  210.  212.— Doe  d*  Foley  aud 
othera  v.  Wilson,  n  East^  SS' 

(o)  Goodtttle  d.  Baleh  v  Rich  et  at., 
7  T.  R.  327.— Fena  d.  Blancbard  v. 
Wood,  1  Bos.  &  Pul.  573. 


(163)  Vide  Jaekt9n  d.  Mardmbetgh  U  theri  v.  Sch$mmUtfi^,  4  J^hm.  S^  390. 
SaU*9  Lu9W  ▼.  Vtmdegrift  ^  ^thgrty  3  JBiww^  374. 

(164)  Vide  Jaekwn  4-  JBrguctw.  Cr^Bltr,  I  Johnt.  Cm.  125* 

(165)  But  SQch  entry  must  be  for  the  purpose  of  taking  possession*  Ja€k$n  d. 
ffardmbet^h^U  otktrM  ▼.  Sdktmmaktr^  4  JaAii^'  M^p^  390. 

(166)  4«s.  Ja0nm4k  C«mt  ▼•  Otkm,  3  OsiVr  Bt^.  335. 
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ptrty  to  occupy Hf  md  teHiMli  cmmt  mm  mm  mm^im 

iup|K)rt  an  ej^eiqMBi  mffwm  b^.mmmmfmM^  btA  m  ^mtml  ih«  men 

perceptioo  of  att'.lte^  IMto  IV^  iMtt  ^«tt  MMUBOiMUfo^ui  oiu- 

ter(rf> 

The  requMte»ef  rlio  ^Mefeiwiwm  !» liiit^ttciiQii  ar#  poiiM4  mh  h  *e 
•econd  ?oluaie(^).  Tbeicevnter  coimU  slietiki  beoo  tiM  dpviiae  of  the': 
person  emUIeii  19  tb*  *ya/  eaute*  n'lMi  (o  Uie  rijfA^  if  tmu§9dQn^  at  the 
time  of  the  tfuppoMul  deMtte(/),*|^  liM  peeniae^miHt  be  described 
with  certaui(7(jr)«  ^     *  *  ^  . 

*lf  the  deleii4p«c  M^moTi  be  tniist  by  thetenes  of  the  conaeet  nik  [^  P}9,i  ^ 
/k/racf  only*  the  geMisl  iie«ii  tlMbgh  He  may  by  leaiw  of  the  eourt  plead 
to  the  jai^i»dibtioD(j3r)'  The  dam^^f  we  Jtove  aaen  ave  merely  nmnipudi '     -« 
and  it  U  usual  to  remit  jtllem»  in  erder  to  le^^r  m.raal  comjiCjieMtion  - 
in  an  aetioA  of  trespasafser  j|frfl«mmr4i||Mt^>?"   Full  rfaia  am  usvon^-^   > 
rat^e,  b«t  wjbeii  the  jeditmefit^s  aga^st  the  jbaaual  ejeetpfi  t^  the  de^ 
4bwlt  o^he  fMTty  lii^  lyaeeaaiop,  tbe  only  tnede^of  recoveij^g  the  eosu 
is  by  the  actiep  ef  }r»ii|m^  fbc  the  mehie4>rofiui,i<'9  which  niuch.veaem<> 
bles  the  eMmon  a^tiofr  of  tr€»pes%  and  the  particular  properties  of 
1»l|k:h  are  stated  in  the  #4(k  referred  t«4ii  the  note(4^ .  The  Jtu^pnefU 
is  Ifeat  the  phinfflf  do^recover  his  -tertn,  (or  terms  ^cortUng  to  the   ^ 
nuixjber  of  demiae«  ie'the  dedamtloiu)  oC  and  |e  the  tenements,  and  ^    .     . 
(unless  4h|»  dsonas^  be  re mittejl  as  is  most  najfal)  the  damages  aesessed 
\q  the  |uiy  wkhHhe^sis  uf  increaae^         .  ^     . . 

Wroot  et  a^.  f  Bast,  13^ 
( J-)  Pert.  2  Vol.  441,  442- 

\ggy  Denn  d.  Wroof  v.  FMn,  8  T-  E, 
4l^.-rWinimiDa  d  loh^e  «.  Ktea  al    . 
at,  1  Ma.  Refp^  l«r.      «. 

*(A.)  «u9.  |^j«st.  438  to  446.^Pgst.  % 
Vei.4d«b 


(<0  Ban.  fliieet.  191.— Co.  Ut«199. 
h.— Cficei  of  ooOsent  rule,  Doed.  Wh'ite 
«.  Cwi;  ICaoiph.  173 1  S^qucre.^ee 
Mglit  d^ticwis  l6 otters  ^.'Basrd,  13 

«aa^8l9.  * 

.  (O  Post.  3  Vol.  441,^ 

(/}'GoodtiUe  d.  Jonca  v'yoeas'et 
sU    7  T.  R.  47.— Doe  d.  Shcwctt  i^ 


■^-»- 


^ 


(ler)  Tid<!  Jlore^f  ZfMia  Y/ Caevt  ^  t^'^^'V^  Ak  * 

.f  In  ^jtciaMat  b«twcea  teaantsm  fl«e»nai^  in  |MB^r  |a  aveid  the  eftei  af  th* 
confeaaiea  of  ^ouster,  in  the  conaaat  Mle»  (which  ^acuari^tha  ^ktjtn^fnm.  pre?- 
*Wg  an  aat^  ouater,^  tiie  defeed^nl  sbeuldantm  ieto  Uio  asesiat  rolo-VMAi% 
thai  ia,aa«o  the  leaae  and  aetv^oely.  ^m  ^' ^f^lfiM  f.  BrffUm  et  ul,  Z  Mmrr. 
i^^l89fi.  Ihe^WkiuvrC^\jP9m^tf^.  B9e^Qigfm'j,^t0^UTmmt. 
397.  J<dhioi»4fl^aai^io»eralA<r*».  dadfaraifc  »  Afcw- JU>  311.  Taiyip^rfi 
&^/eT.JlKrAoiM^41/«*ii«.Jh^.461.  .       *    .     «     , 

(168)  But  theicntry  <if  iha  rMeittitar  deems  je  mem  iNm»  aed^tha  met  af  Jt 
will  eat  pKclode  the  party  from  briagiagjan  setiaa4ar  the  masnapcofita, 
•IfiSen  ▼.  ^ofer«,  1 /•An#..C4W.  Sei.     ..   ^ 

069)  Vide  ^orMK.  .JM^  3  *iHn4l»  d|3« 


M» 


'»  •  •• 


*  » 


•         *  •        » 


^ 
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Covn.  We  have  alreadjr  seen  that  the  courts  cdnaider  it  of  !great  impor- 

«iT»ff€fet  OT   tieince,  that  ttie  I>oundarie«  between  the  diflferent  actions  shoald  be  pre- 
voKx  ov  AC  4erved(l) ;  and  the  consequences  of  a  mistake  fn  t^e  itpplitation  of  the 


'•'Jm 


«o».  remedy  are  very  material(/).   Wheft  the  objection  to  the  form  of  the 

action  is  substantial*  iMDd  appears  upon  the  face  'of  the  declaration^  it 

C^194  T  ^^^3^  ^®  *taken  by  demurrer,  or  by  motion  in  arrest  of  j&dgment,  or 
by  writ  of  error(;(').  -  Thus  where  the  plaintm  in  an  action  on  the  case, 
stated  that  the  defendant  wilfuUy  droire  his  coach  and  horses' against  the 
plaintiff's  .carriage,  th^  court  aM'e.sled'the  jubgment,  on  the  ground 
that  it  appeared '  from  sU<:;h  allegation  that  the  action  sf  euld  have  been 
trespass  and  not  case(/).  When  the  defendant  demurs  he  is  entitled  to^ . 
costs,  but  not  so  upon  a  moAon  in  arrest  of  judgiheht,^  or'*Writ  o^ 
erron^^  and  consequently  where  delay  is  not  desired  by  the  defendaoc^ 
it  is  preferaUe  to  dtejmur,  in-order  to  obtainj^ts.  The  cases  are  coiv; 
tradictory  upon  th*e  question,  whether  a  substantia  pbjection  to'  tM 
lorm  of  miction  is  a  ground  of  npnsyit(nf).^s  IiX%  case  where  It  appear- 
ed  upon  the  face  of  the  4(^l&i*ation4  that^the  kctioil  should  tiave  been 
brought  against  the  sheriff,  and  not  against  the  under-sheridT,  after  ver- 
dict upon  a  rule  to  show  cause  why  a  nonsuit  shbuld  liot  be  emeredi 
Lord  Mansfiel^  observed*  that'  if  the  court  should  order  a  nonsuit  to 
be  entered^  the  piaintl^  must  pay  the  defendant  his  costs,  but  that  if 
th^  jdidgnient  was*  arrestee  each  party  must  pay  his  own  coats;  but 
that  as  it  appeared  upon  the  deebration  io  that  ease»  that  the  d6(en<)aiil ' 
night  have  demuft^d}  abd  thereby  have  avoided  the  costs  of  ih#  sub* 
teqotot  pit)Ceedmgs,Mht  dottrt*wouVl  arren  the  Judgment,  and  iM 
permit  a  nonsuit  to  be  ent€r^d^n) ;  but  ih  ^  recent  case  it  was    bekl . 

(i)  Ante,  86--SaVignac  «•  Roosoe*.  P  ga^und  of  a  plea  in  abatement,  post 

T.  R.  129.                      ,442.  ' 

*              (j)  The  court  will  not  M^r  fm  par-  \ty  Siv^gnae  v-  aeontk,  a  T.  R."  1^. 

KM*,  evea  b^  agreAiw«t,'»>  try^«  poiait,  ,0|rie'tt  al.  «.  Baraeset  al^ %  T*  R.  1$& 

in  an  ifldproper  aetion^  Ker  v.  Q«6oni«,.  <M'Maaui  v*  €rickett,  1  fiaat^  Ii69- 

9ftMt»  381 — Bawfcbii  o.  nllU9f '4  f.  (m)^  CaaAcron  ^t  si.    •   Scrjaolda* 

Jf,,  991.         ,  Cowp.  409%-Undon «.  Iloopai^  Oowp». 

(X*)  TuriM^el  at. «.  Hawkiits  et  air,  \  4l4.-*-6adler  ^  Robins,  r  Campb.  3^. 

BofM  IB  P«K  47^<^^Savigi^  1^  Itoame,  ''-  ^\f^9JBMito^^k9ik,  4.  Reynolds,  Co  wp« 

6T.  R.  185— Camewm  et*al.  •.  Rey*  40r.       *                  * 

nolds,  Obiwp.  4#i '  FoMbri^  R  «|ut  the 

'  -»*  •  .    .       . 

• * \ « ■  . 


(170)  Vide  Bwij[hmn  v.  Romiass  tl  Mm^  JAfk.  141' 

(171)  In  the  state  of  New  York,  a  late  statute  has  gtveipcosto  on  the  reversal 
of  a  jadgODcnt.     Sft.  36.  C'  96.  «•  Id*  1  J?.  L.  346.    ^ 

'  (172)  The  plaint iiPcannot  be  nonsvtt^d  on  account  of  a'delbbt  inlrta  declara- 
tion* VfUiVechten  v.  Qrcnt^t  4  «r«Aftt  tttp^  403.  Xrtd  on  a  motion  for  a  new  trials 
the  defeadant  cannot  otgeet  to  the  Ibrm  of  the  Hctioa.  AMIft  r.  JBMff,  3  /oAiw 
J^^105« 


4 

[o}.    lithpft  ^$h0  obf^^^  to  xh».  fiwii  •F^Mtim  Am  not    Comi. 
appear  on  the  bc9  eS  ibe  plraitiji||%  it  em  vdy  b^  taken  a$  a  i^round  ^'au^ 
of  nonsuit,  ia^rbiciucaif  lA^  dftHpodant.wUl  be  ^t|»d  to  tik  CQftti(o0)$  vobm  ov 
thus  where  the  ai^tiott  mtu  in  eMHonfMiit  ier  momef  h^  end  i»oeive4,  actiqv. 
end  it  appcMDd  oQ  tJ^irUial,  tjbet  iIm  ffleintiff  ehould  baye  dectoed  in  ^  *^^^  ^ 
another  fbvtft' lyf  actien«  yet  as  the  objection  was  not  apparent  on  tbf - 
fut  of  tbe^cbratien>  9xiA'  cooaequent^y  the  defisi^nt  eeiild  i^'t  de* 
nur,  or  awl  biinaelf  of  it  otherwise  tb«H  QQ  t^  ^^i  i^  vm  decided 
that  the  plainuff  M(aa  properly  nonsuitedCA>  » 

If  bf  eitbfTpf  these  means  tbe.plaintUr  £ul  in  his  actiont  and  judg- 
nent  be-  given  ^ga^^vtf^^igl  friB  ihat  reftsony  and  not  epon  the  merits,  h<^  '    .  *       • 
is  at  libestiEtio  commeofe  a  Sfpfkfkaigt^^'^^  Mid.th*  defendant  cannot   . 
plead  in  bar  |he  prte^edings  ii^  ibp  fiiPtt  ineJiectual  aiut(y).    T)iue  V  . 
thjt  plaintiff  by  iiiiniii|s^itfiim[  (if  mp|p  i|M|ea4  of  uoVeff  jaod  jndgnteiil 
J|fi4t?eft.mili^t  hini»on  tbet  |k:coui^  (be  ^pfeiidant  cannot  plead  it  ill''  • 
ijac  (p  an  actioQ  of  jm^pr^'  bitmgbi  Mfterwnrds  t^^wni  him(r);  and  if  ^the 
pLiiatiff  mia-afatH'hU^  eauee  $t  ^ctien»^  and  the. defendant  demor»  Ib9  .  . 
plaintiff  ie  certainly  ngi  precluded^  from  comme^pnn  i|  fresh  iMKioii^ 
fi4l>>»y  reply  to  ik.lMt^  i»  bar  of  (hie  ^dgment  on  demvrrer,  that  th# 
aajm  w|is  not  obtfliped  pn  the  merit8(«);  but  if  the  defendant  plea4» 
and  Che  plaintiff  take  issuef  and  a  ?crdict  be  found  fc^r  the  defendant 
Ihe  plaintiff  wiU  «b*  estopp^  from  bringing  a  fre%h  actiph ;  or  if  he 
*deoa^  to  (hf  pt^a  jp  bar,  and  such  plea  be  sufficient)  in  that  caae  also  [  *194  3 
|tfri|P£ond  ^tion  can  be  commenced(rT);  but  if  the  plea  were  not  aoffi- 
cieotf.an4  the' judgment  against  the  plaintiff  was  on  the  defect  in  b^ 
dedaratiOBt  the  former  judgment  against  him  will  be  no  bar(M). 
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Where  the  pleintiff  h^e  two  causes  of.  aiAwt  which  may  be  joined  Or  ioum% 
in  one  aptiei^  he  ought  to  to  proceed,  and  if  lie  bring  ttoactions)  he  may  ^^^^>** 


(o>  Stdler.«.  Robgia,  1  Campb.  956.  Bep^tSl* 

(m)  Canteron  «.  Reyaolii*   Cawp.  (rr)  Lampee  v.  Kedgewie.  1  Mot. 

dOr^UAdon  V.  Hoopa^Cevp.  414w  SOy^Vta-  Ab.  tit.^udgm«lit,  Q.  4. 

(p)  Lindoii  V.  Hooper,  Cowp' 414  le  «    (w).Lanipen  v.  Kadgewin,  1  Mod. 

419.                      *  90r.--Vui/  Ab.  - Jtidgmaat,  Q.  4.  pi-  3. 

(f )  3  Saund.  47. 1—- Kitchen  et  al. «.  f  .Th^ johider^f  several  pentm  in  a  •         • 

.    .^^aaupbell,  3  WUi.309.  Suit  has  abeady  been  considered.    Ae 

(r)  Id.  ibid.                 >  to  Joinder  of  aallbM  ia  geowal,  sie  2 

(«)  Lampen  p-  Kedgewili    1  Mod.  '  Baun^.  117.  b.  to  117.  e.---Tid4  Prae*'3d                      ' 

907.-^Tia.  Ab.  Judgment,,  Q.  4.— Bla.  edit  10  to  IS^^-^om.  Dif.- Action. 


itf««i 


iXm  Vide Mmmw*  Jl^H/^^^  1km ^  iW-9^    Ctm. Dig.  Action  (L. 4) 


L2- 


— -   —     -f,- 


•  •  •        • 

0»  9«nnm  be  cdin|>etled  to  eoDsoHdtte  tfaemi  end  to  p«f  A«  eosts  of  tfae  appllca* 
•'  ^^^^'  iion(r).i74     It  ii»  therefore,   material   to  nscert^iH'Wlieti  several  de« 
BMids  may  be  included  In  the  same  actbn.     TNia'ifiaf  be  considered 
'  .     ,  .    with  reference  to,>Crt«»  the  jmnder  of  dUrerept^iiMf  of  action ;  MeeomUy^ 
M  WStxeoi  fig^9  fyf  action ;  and,  Mrdlyr  the  wnae»yw?ioifea  of  misjoin- 
der. ^  '♦ 
1ft,  Mader      The  joinder  In  action  depends  on  the  ^rm  of  the  actiibn)  rather  than 
^different  05  the  ^uijeet  matt^  of  it*  thus  In  an  action  against  a  oai'aier,  if  the 
^JH^     ^'  plaintiflT  declare  in  assttmpait  bexanaot  join  a  couat  in  ttH>vt»*,  as  he  may 
if  he  declare  against  him  In  ossci  tor  the  joinder  d^Mnds  on  the 
[  *J9t^  ]  Jorm^75  ftof  the  acdon(i«)  ^  and  i£  a  cause  of  action,  whieh  Migkt  to  be 
laid  in  as&ttmpsitt  be  Improperly  laid  in  case*  and  joined  with-  a'ltount  in 
trover,  no  objeetloo  can  be  taken  with  effectcbn  the  groanil'  bf  misjoin- 
der, but  only  the  partii^akr  Mectiva  bpnot  ahouM  be  demiftrr^  to(v). 
Yhe  result  of  the  aotborliies^ Is,  slated  to  be,  that  when*  the  <4tl^>^/ea: 
may  be  pleaded)  and  th^  M&me  ^Ud^nrnnt  gfven  ea*bU  the  counts  of  the 
dechration,  or  when  the  cot^M  ^re  of  4Im^  Mi*cr  nsmire^  and  t£e  wame 
judgmeTU  Is  to  be  given  on  them  tU^  thnugh  tNi  pless.be  dMerent,  si 
/  in  the  case  of  debt  upon  bond'  iuid  on  almilie  cinsract,  they  nisy  to  ' 
jolned(io).     By  tliis  rule  ^e  may  decide  in  general  mat  forms  of  aeutoti 
'    ailiy  be  joined  in  the  same  decLrfition.  ^'■ 
In  actions  in  farm  ex  contractUy  the  platnHff  may*jeift  aslnany  differ*' 
ent  counts  as  he  has  causer  of  action  la  assumpslt-s  so  also  in  covenantt  ' 
debt,  accosnt,  annuity,  or  tore  /€ui&i(^x).    So  debt  on  boiftf,  er  ^JtHW 
specialty)  may  be  joined  in  the  same  action  with  debt  mi  judgment/or 
an  simple  contracti  or  for  an  amerciament  ;^^  so  may  debt  and  datiiiue» 
though  in  these  cases  the  pleas  Are  different,  and  in  the  latter  the  jud|^« 
laent  also  varies(y) ;  which  joinder,  has  probably  be^.B  aliowctd.  because 
the  practice  is  sanctioned  by.  .iba  entries  in^the  Regutrum  Brcmun^z). 
r  sifg  1  *But  where  the  defendant  would,  on  bringing  error  oa  a  judgment  iii 
debt  founded  on  a  specialty,  be  compellable  to  find  bail  in  error  in^  pur- 
suance of  the  S  Jac.  l»  c.  8.  it  is  not  advisable  to  join  a  count  in  ^t  on 

Bse.  Ah.  Acthms  in  General,. C.—)  8.  G^  1  Vew  ftpp.  45. 
▼in.  Ab.3&  tit.- Aotlsns,  Jomden  tJ.         (w)  2  SaSnd.  U7.  c-rBnSWn  9.  OiJc* 

^        c-^Gilb.  C-  P-  5,  6^  7.  ^  oh,  1  T.  R-  376,  7—- Bac.  Ab.  Actions 

ify  Cecil  V.  Brifges,  2  T\B*^90.-^  in  General,  c'— Cjpin.  Di|r.  Action,  G» 


Ttdd*s  Prse.  3d  Rdit.  556.  («)  Bi*.  Ab.  Actions  in,Gesie|ar,  Cr 

(ir)  Per  BuUer,  4«^Brown  a.  Disoa,  Con.  Dig.  Acfisna,  G.-*-2  Via.  Ab.  43« 

1 T' R.  377'-<And see  the  jodf^eat  of  4s,46.     ^    .* 

Lord  BnenborooghiJCh.  J-  in  Goveti  v.  (y)  2  Sasnd.  IITT  h^^The  Duke  'of 

Radiiidfe  et  al.^  3  East,  70-  and  ante,  Bedford  v.  Alcock,  1  WiU.  253- 

t35^  (0  Gilb.C.  P.5,6,7.— Bac.Ab.Ae* 

(v)  Saaittel «.  J«din>  6  Bast,  (P5,  6.     taont  in  Gent ral,  C. 

a 

(174)  Tide  Tkmpmti  «•  Shtplm4^  0  Jtim;  Mep.  262.    • 

(175)  Bnt  ntt  MalUckw,  PoweU^  2  Cmrn^  Rep-  216. 

(176)  80^  debt  5n  simple  contract  and  e%  judgment  aii^  he  joiaad*  TMe  QMe 
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Bimple  contract,  H«b  jMgmctit^^OB  wbich  viml^  lidf^quire  bul  bOvioTirscm 
error(o):  <o  several  cooiHa  majr  be  joined  in  one  oocion  oo  a  penal  sta**^'^*"'^* 
lute,  for  differenr  penaHiee  of  a  eimilar  nacnrei  as  for  several  acts  of 
bribery(*). 

So  in  actions  lb  ybrm  ejr  Mkhj^  severs!  distinct  trespusse^may  be 
joined  in  the  laifie  ^decUimiion(c>  and  setcral  causes  of  action  in  ease 
may  be  jofii^'-witli  m)ver(<;f)Hrtblis  case  ag.tinst  a  connnioii  carriet,  or  '   ,' 

for  immodetately  ridioft  *  horse,  or  foT  disturbing^  ther  ptaimiff  in  bit 
right  of  common,  o^  i»r  bindbring  hM  /rom  landing  goods  upon  a  yard 
of  the  defbnilMit  oontr'itipy  tfs  agreemeiifbetwepn  them,  or  for  not  return- 
ing to  the  ptaintfff  a  spaniel  Velimt'ed  to  the  defofMsnt,  to  be  tried  and 
fetumed  In*  a  reasonable  f|m#v^t  beeping  and  ^fleiaining  the  same  from  ^ 
the  pluntif;  mvy  be  jMnedin*  one  action  and  wiib  a  count  In  trover(tf). 
So  ill  "fey leinn  the  plaintiff  fsay  ill  ^bo*  aailfe  (Hclaimtlon  count  of  ^CTor at 
takings  on  ^tMbrent  day^,  aiid  at  different  plaees  in  tbe  same  county(/^). 
And  the  plaintiff  mn^join  treapastivttb  a  count  for  a  battery  of  liis  ser- 
.  r^nti^guod  wrvitium  aait>^%^r  fordllbflochfnfCbis  *scrvantCf )» or  tres*  f  ^\%9  ] 
yass  and  ftscue(A)  '^  tbnugb  the  loai  of  sorriee,  and  consequence  of  ,lbe 
resGMo,  liave  been  considered  to  be  properly-  tbe  subjbcts  o^  an  action 
on  tbe  oase(f);  boweveri  if  these  injuries  bo  joihedy  they  ahonW  be 
ilsked  10  have  beei^onmaaitted  -bi  et  armU,  « 

'  But  m^  mfihr  to  ptm^vm  the  confuftoo  which  might  ensue,  if  differaat  • 
-Ibrast  o^^tioflT  reqniring  differdRt  pleas  and  different  judgments,  were 
illOiNied  io  ft  joined  ii>.one  action, It  is  a  general  rule,  that  actions  in 
ferm^  Mr  osniror/fi  cannot  be  joined  with  those  id  form  ex  delicto.  Tana 
anaampai^  and  an  action  on  the  case,  as  for  a  tort,  cannot  bt  ]oiDed(7V'* 
•nor  assumpsit  with  trover(il:),  nor  trover  wilb  detinne(/)« 


( 


^)  Frier  «.  Bridgman,  2  Bast,  350. 
Tidd*s  Ptac.  ^.c4|t- 1079. 

(^)  Holland  V.  BoUimar,  4  T.  R.  3S9. 
Toang  et  al.  e»The  King.  3  T.  R-  }03. 
2  \in.  Kb.  44.  pi.  49- 

(c)  9  Saund.  117.  b.— Buckmere't 
Case,  8  Co.  87-  b^—d  Vin.  Ab*  38,  he. 
lle«thV!Baz.7« 

(if)  Id.  ibid— Brown  «•  Bixon.  1  T. 
R.  377. 

(tf)  Id.  ibid. 

(/)  Fitz.  N.  B.  ear  n«  a.— Boll.  Nl 
Fri.  54.-^  Vin.  Ab.  41. 

(f )  Alleyt),  9.— fcac  Ab.  Aetiont  in 
General,  C— Tullidge  v.  Wade,  8 
^U.  18.  Heath*s  Msx.  f . 


(4>^Sharpe  «» Bechenowe,  3Lutw. 
1^.— ALiways  «.  Broom,  Lord  Rayoi. 
83.->Tida.  Prac.  3d  odiu  11.  n.  u. 
**  (0  Post.  9  Vol.  315.  343.  345,  346. 
but  ice  Woodward  v.  Walton,  2  New 
Bep.  4r84||te,  13& 

(  j)  Brown  v-  Dixon,  1  T.  R.  376,  7. 
Denison  v-  Rtlphson,  I  Vent*  366.— 
WiUet  «.  Tidy,  Carth.  189- 

{k)  Holms  V.  Taylor,  2  Lev.  lOl.**^ 
Bage  V.  Bromnel,  3  Lev*  99 — DaUtott 
w>  Jans6n,  1  Balk.  10.— M^st  v.  Good- 
son,  i  Wilt.  354.— Samuel  v.  4ndtn,  6 
E»st,336.  •        . 

(0  Kettle  ^  Bromsall,  Willei,  lit. 


(177)  Ace.  BakfFV.  JHaJkofttfi,  10  Jthu  Mtp*  340. 

(178)  Ace.  $9tgel  ▼.  Wertctit,  3  l>ay,  418.  mUon  v.  Mfmh,  1  John.  Hep.  503. 
CAarcA  U  Demii$  ?.  .MtoyW^  11  4Miw.  Xep.  480.  Bot  see  mtlloeh  t.  PfmU,  3 
9atit^9  Jfe^  M^  Contra.  Whetfe  a  declft^tiMi  eontatntd  several  coaof ••  in  each 
eCwbiebtRgiseMiea  Staled  waoatoHisustriasbtf  the  dcfimd^ 


159  ^  •   civ  T«»  ww4«kM«tf]|. 

Ownamtm      ^i  with  iJm  riHim  ^^iiffitj^mi^  «|MBfAfyi  «£  actioo  ccor 

ov.<4oxi»s0.  QQ^  (i^  joined  wkh  coumft  In  «APldutr  {  u  atsumpfbt  coTcnant,  dtbt^  of 

licccHiiit  with  eacl^  o(Ml1M»  9pr  trespass  imtti  c|ii%.lbr  d^jr  are  actioos 

af  distifict  Aaturesy  aod  th^^udipiieBU  are  different,  that  io  treapaas  be* 

diafn)*    locrimiDai  jMVceedifcigfi  thrjriniiy  ef  J^geemit^j^noea  in  aa 

{  ^'SOO  }  IndjBtiaiint  4Qi^  not  readar  the  procoMiag  defeclkrti^nha^  it  i«  aai- 

.Jter  af  lUaoretiea  ia  tim  courtt.pa  ipatiap  to  qiiaab  an  Midictaaaat  ao 

iBf»Hwd(o). 

2A\r,  Jolh-       WftNm  tfaia  aane  form  of  actAp  nnHf  >t  ^idoplad  i9r;fPfaiiM  diaUnct 

nl^^^itoof  '^i"'^  ^  phwaiW  majr  in  gfAe«al  prokcaed  for  all  iBr.cwa  action, 

Mti^,.or^   ihoiigili  the  aeiaral  i|ihta  affected  vara  4ei^»Dd  fron  difefeiftt  tiOea; 


hut  a  person  camot  in.the  aame  afltian  jmo  a  demand  in  hianna^ghlf 
and  a  demand  at  repreaantiliiva  of  anoUiei^^  in  autre  4f^  jifof,^ 
.inanda  against  a  person  an  his  own  liahilitji  and  on  hia  IkahUilif  HM^ 
ABpretentalive  capaeityO^).*  Tha  |Mt»  which  Anailf  oeaur  m  Wifft 
4ice«  Bia|r  b%  Qonaidare^aa  thof  ifioa.ki  a^tiona  bjr  and  sgiaasr  fipnian 
kuBfaand  and  wife,  as8ig;nafla^  a  hanhrapti  eaacviora  and  aioHniacaa^ 
tors,  hnd  heira  aftd  devdaeea* 

b  naik»nal>y  or  agunsa  saveml  peraons,  whether  «^  coAiiqaaitt  or  ear 
deHeto^  all  the  canaea  of  ac^um  most  Uratatod^p  bf  joint.  Thna  |k  per- 
aon  cannot  bring  a  joitot  action  agiinal  4wo,  a«d  aiaia  an  arib^faitof  the 
daelaantion  Ahatone  of  thorn  aaaaalM  and  beat. himi  aod  hi  another 
'.  part  that  the  other  took  away  hia^gtfods,  for  tha  trespaaaea  rt«  of  aavaaal 
natures,  and  agaioat  safersl  peraons,  and  they  canoat  plead^o  4hia  da^ 
claratloB(y).  But  in  tha  cala  o£  a  survivor  dT  aevaral  contraatiag  par^ 
tiea,  a  demand  b^  ar  against  kSm  aaimrvivori  mvf  be  joined  witli  a  d•^ 
mand  doe  in  his  own  right(r)< 
£  *301  j  *We  have  already  cdnsidered  in  what  actions  a  Autkmd  end  wijk 
ought  to  join,  or  be  }oined(«) ;  and  it  is  bare  only  necassary  to  obaerve 
that  when  the  wife  is  co-piaintiffjp  an  action  ex  contractu^  ni  cause  qf 
Mtion  can  be  included  unkaa.it  ba  founded  on  a  contract  with  iMk^me 
before  marriage^  or  abfipa  the  maritorioua  cauaa  of  actioa,  and^er  in* 

(in)  Bsc.  AbV  Actions  la  General^  C.  (q)  2  Saund.  117*  a-«— Cutsworth's 

(ii)  Gourtney  v.  CoUe^  1  liQid  Bayrn.  Case|  Sty.  153,  4-— Drummond  «k  Dq- 

^3,  S—- 2  Saund  117.  e.  rant  et«l.»-4T.  R.  360- 

(o)  7be  King  «.  Kingston  et  al.,  3  (r)  Hancoek  et  aL  v.  Hayvood,  3T. 

East,  46|  7-^Touag  et  al*  v-  The J^iqg^  B.  4S3.^Slipper  8c  otheia  «^  Stidttone^ 

3T.R.103.          o  5  T.  R.  403.^8.  C.  1  Et^  Rep.  47. 

(p)  ^ac.  Ab-  ActiQas  in  Gaaeri))*  C*  French  v.  Andraide,  6  T.  R.  582. 

a  Yin.  Ah.  62.— Com.  Dig.  Aetions.  G.  (t }  Ante,  17.  42. 6i^  and  aL 


atioracy,  la  wall  as  oCthe  impttad  promise  arising  Iham  an  avpfasmaat  frrhirs  s 
it  warheld  that  aaeaahcooat  eaatniaad  dtoptions  sutkieat  to  sapiort  it 
to  tott  in^sampiH^  shaf  weasaot  Uta^|patiU«»  sad  aiighfedbadaiaedpAha 
dfirinelisa  .  Msv;ft^JM«r?.«MBS|M»U/«tai«i»iS|k.4S9.       ^. 
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teimt  tan»  ^kfttMy  i^lMp**  off  Ilie  te)i  tf  «t^  ooiiilt(f).    AodiftOr  jmnmi 
an  ictien  i»  Ibriit  m  MTriv  ftir  a  pertMiftI  injiirf»  if  the  wUb  He  joined«^  Atnmf^ 
the  dedtTMiih  nakn  prokeed"  dhlf  ft>r  torts  f  her  itidhrWually,  end  not 
Ibr  such  #roflg«  «»  only  affect  tA^  hosbaihd(«i).**    Aetf  for  toiti  te  the 
person  or  periMntl  pvopetijtyy  if  ib^^  jollied)  the  eature  of  lies  fcitereit 
tfaereift  inwH  be  efprOMy  Wled(v)/  Aod-an  actiee  on  the  eaee  caiMMC   * 
be  sapiiorMid  fl|s»infit  ilftei  hetftMM  «d  trtft,  fsi' wordiT  spoliea  \p  lieih(«0^>  . 

The  oN^fM^  of  A  a  hanfcM^,  aiMKeltfh  ef  9  a  WoRruiHt  Wilder  se- 
parate cofninidRotiSf  cilinot  ftcof^  lb  the  sanie  aclioif  a  johH  ddbt  dui 
Iran  the  defendant  to  %oll  tlife  lMlikri4(8»  «id  also  sepatiCtf  d^^  due 
to  each,  aed  if  in  such  an  ectloo,  lie  jurj  hav^'  asisiaid  tlie  damageo 
severally  on  the  aepatate  toMli^  the  court*  mVl  atfeet  the  jedymeiK  en 
those  iccTuntSy  which  demM|df  the  didlbts  d«e  io  each  hankrnfit  separate-  ' 
ly(x>  lot  where  the  plal||Bffs  9«ed  ar  aisifpnees  of  A  and  B,  aiid  also 
aa  assignees  of  €,  fer  a  joint  *dentanddee  KnA  the  bankrupts,  the  de«  f  S303  ] 
•iMratidn  was  hdM|«i  good  tn  1  ledOiKIn  arrest  of  jndpnentCy).  If 
tftere|^  been  any>proailae  m  thi/'iwli^«i,ls,  or  canse  of  ^iUen  steca 
the  i^t  #f  banlLruptdyf  cite  ifhtt  be  taken«  insert  aonie  ooent  in  the 
#ickratlan  adaptedio  awdi  demand  i  and  whtto  twa  partners  batene 
bankmplBf  and  the  defimdant  betwaeh  the  two  acts  of  bAikroptef,  iUe^ 
gtfly  receitfd  nonef ,  ai#  Ibe  asifgneo*  c||ilMrtwo  paitners,  m  their 
acdon  to^NQCOi^r  ity  dbelaiM  only  f&t  money  hai  and  leceived  to  thw 
tlie  of 'tbetwo  partners  before  tlfey  became  bankrapta^  and  in  another 
oennt  for  money  h^  and  recelted  to  the  tme  of  the  pl%hitiffs  as  as* 
signceSy  it- Was  decided,  that  the  plaiatlAt  codid  not  recoter,  because 
they  slioold  hate  declared  In  one  oonnt  for*  money  had  and  received  tt> 
the  use  of  the  partner  «rho  kst  became  baakmpC,  and  of  the  jpli^itilRi 
as  asslgnee8(2).  '  . 

A  pbdntiff  cannot  join  in  the  satee  action  a  temand  aa  executor,  with 
tnather  in  his  own  right(a).    Thecontrkdlctlon  and  doubts  in  the  dif* ' 
ferem  ca^B  to  be  met  with  in  the  bo^s  ufkin  thb  point  are  merely  In 
the  of^catlon  of  the  rulaC*>    la  ^n  lat%iiaie  o(  CoweU  t.  Watts(^)b 

(0  Ante,  20^mgood  e.  Way  ei        (x)  Smith  et  sL  »  Cbddard,  3  Bos. 
E^  3  Bit.  Bap.  133d.  BI'ul.46S.    . 

(a) Abta, dl.*  («)  King Hel^e.  Them etal.,  IT. 

(e)  Ante,  62.  E-  M9.-^  Sedad.  117.  dv-Fetrle  et  al« 


(«}  Bae.  Ab.  Actkms  in  GeaenL  C     «.  Hanoay,  3  T-  R.  659^— Gockerilf  c^ 
Swithia  et  ex.  «.  Vincent  et  ox.,   2     ux-  f^  Kynaitoo,  4 1.  B.  S77.— i^  Ab. 


UB-S^.^  «  Actions  in  General, C. 

•  <xy Haneock  et  al.  a.  Haywood,  3  T.  /     (ft)  See  the  easeef  S  Saoad.  117. 
A*  ^S«  Coi|pll  et  ax.  e.  Waiu,  «  Eaat,405. 

(y)  StreSiiletdef  a|.  a*  BaBMay  et  al^        (c)  S  ftaa,  405.  and  see  Thbmpsen  h 
ST.B.77d.  dTife  a.  Steat,  1  Tkunt  3St. 

(1911)  Vide  Aeliy  ▼.  M»kim,  3  €b^»/«'Ap!  SSL 

(ISO)  Si^^elaader  ef  husband  and  %iiieahaetl»Je|M«  hi  OioMlheitiil^ 

JBIwetlT.J9iv^3MMQ|^5Sd.  f\ 


■ 

Or  jonrssm  it  wpsditeidedt  Itet »  couiit  ^pon  m^ptomSm  M»  tkft,|)M»lUr  iu  adminit- 
oi  4cno«s.  (fj^^is.  Cm*  goo4t  Mid  md  dt^tsmd  lifhm  «f  m^  ifter  ^^  demh  of 
I  no3  1  ^  iiMwiiate^  maf  be  j^neil  fpiih  «  couM  ^ipoQ..^  nCMiipt  atJited  witk 
her  dt  odmiimitait^^  beceose  thft  <ft|img^g#  «iMf  c(^|i«.«i|ibeD  recoTered 
we«ld  be  oaeOf  aod^  Lord  EUeiibdrougli»  Cb«  J.  eigie«Med.  a  with,  tluit 
•  ibejnile  hud  down  jui  ttuU*  tJP«lmer((f)  bed  beee  e||ided,b)r,  yie.  tbet 
'  wtfre  ike  money ^-v^en  Pfitifver^ld^m^ftdM  a—eU^,  f|f  ^D^^^of  mHy  de* 
darf/ar  U*in  hU  rt^etnfatiwifi  i^kemriicrf  viHidGrese»  J.  olmncedt  that 
4ietMi«iliiieito#dopft  in  decerminMig  wheiiur  couple  mD|r:be  joined,  je 
to  coeej^r  v^miher.  the  sum  ^tffm  rec^«p4  JWjwli  be  'Mi^tn;  and 
'  LawreAce,  J.  obetretdi "  that  Ihe  reiei^o  wbjiproaiUeB  ^edeif  a  plain- 
tiff iiihia^own  nsdouiif^  be  joined  wiih  iMiyaiseft  to  hsea  .io  hie  re- 
pr^H^ativ^  cheirai^t^BpS'.  ho^^nae  the  fundt|ao  which  |he  mw^j  and 
€OiM  lo  be  recovered  aq»>o  tie  appUed,  t^ifi^t  of  vbk^ijte  ^gifffi 
as%to  be  paid,  #re  diffewiU  Mf^^  ^^  i^  appeaaed  lo  ^init  J4Mli4|^jl# 
leasee  io  nhich  Uie  rule  had  biM|>|il49«li  W^^oyrta  ^najr  be- j^Ae4.. 
wiieiMicr  the  ineney  aecgveypd  na^K  tH|pi.w^uld  be  «sac|at  ^ifl^  ite 
heat  gni^    The  <|«eatiorwi^  cuets  ia  a  inattfr  ef  yrery  AiSunm  <*enair 
^ration,  on  which  manf  of  the  eimtiaiy  deci^ooe  k%fo  procce^d/Thia 
teaaon  whjr  to  eaecutor  suia^n  hie  repceaemuuTe  character  Jpiiall  pon^ 
he  liable  to  coei#  if  he  foilf  ia*  becauae  he  i%  eyppaped  not  to  be  popif^ 
tent  of  the.  contriicta  made  h^  hia.  teeiator ;  but  aa  i^  uvai^^tu^^^^V^mM 
of  all  «eniraeu  made  bjr  himaelf  pefaehally,  tJiongh  io  hia  cepreaenia- 
r  *904  1  ^ve  character,  and  aa  be  might  d^claie  upon  *them  in  bis  owa  riglit, 
there  ia  no  reasoa  whjr  he  ahouid  be  exempt  Irom  poata,  in  ^aae  he  fyi\ 
in  hia  action  ;"  and  Le  Blane,  J.  aaid,  ^  the  plain  and  intelligible  tine  ia, 
that  the  counu  mi^  be  joined  whenever  the  money  when  recQV|Mred. 
would  be  aaaeta."    It  ia  therefore  clear,  that  an  executor  or  ddmiim^ 
trator,  may  declare  aa  auch  for  a^onejr  paid  4>y  him  in  that  characier, 
*and  may  join  auch  count  with  counts  on  promise^  to  Uku  teatditor  or  io^ 
teatate(c}.    So  money  had  undl^ived  by  the  defendant,  to  the  uae  of 
the  plaintiff  aa  executor  (/^,  Un^m^accoum  auted  with  him' as  execu- 
tor, of  moniea  due  and'owing^to  the  teatato>(jr)«  or  la  the  pUinti#  as 
executor(A)i  may  6i  joined  with  counlf  on  promises  yi  the  teat<fttop  err 
intestate.     And  wherethe  plaintiff  decU  red.  <ia  executor  upon  a  bill  of 
exchange  indorsed  l^iilm  in  that  character  it  waa  holdeii  aufficieot(^ 
though  in  another  case  it  was  decided,  that  an  executor  cannot  jom  a 
count  upon  a  bond  given  to  his  testator,  artd  a  count  upon  a  bond  giTeci 
to  him  as  executor,  in  the  8am6  ac'tion(y).     Where  six  years  have 

(d)  3  Lev.  165-  406.— Thompson  Ic  wif^  v.  3ten^  1 

(OOrdv,  fenwiclc,  SEait,  U>4/^  Taunton,  322 --«cc.  »Nicola«  v,  Killt- 

(/>.Petria  wid  anodier  v  Hannay,  3  grew,  1  l^rd  Rkyin.43r— S  Sauftd.!!/- 

T-  B.  659^Foxwiat  et  al-  v  Tremaine,  d.— aemb."  cent. 

2  Sauad.  207«  8.  "    0')^'"ff  ^^  '^'  v*  Thorn  et  at.  1  T.  K- 

(^)  Henthall  v.  Roberts  et  at,  5  Bast,  49r— Oowell  8c  wife  v.  WAu,  6  BaaC^   ' 

150.— Cowell  and  wife.  V     Wat(8*   6  410.  4l3-.*2  Vin.  Ab*48.  p^9     ^. 

£ast,406,r-KingeVal.v.  Thorn  et  at.  '   -    (|}  Heaier  et  al.  s^  Lord  ArandeU  3 
'  l^T.  B.  487— ThoR^paob   Si  wife  v.*     Boa*  Mnd  Pul.  7-^.Sed  f  id«>  K*ng  ct  aL 

8tent»  1  Taunfoft,  322.  a  '».  Ttiom^t**!.,  1  T.  R.  407— Ceweil 

.  (h)  CeweU  &  wife  v.  Watta>  6  East.  ^  wife  e.  Watt%«  East,  40i. 


•Iflipted  dnoe M» diitii ^  tto ««MiilDr»  or  intettete^  er  Htmf^mmf  <^ninn»nt 
•otlter  accdttiic  be  iMUmid  fee  ^i#  ^iiitttiff  l»  avail  tafts^  of  a  prDmiae  ^  a«««i*^ 
•cr  MlEDowfeftiifmaMsinc*  dia  deaibf  oounta  slieulcl  be  mtroditoadin  the 
4«clanlMNl|  «B  |N«iiia«a  to  tha^seaoior  *irt  that  cl»nicitr(ifr)>  for  othar-  [  *S05  J 
viset  avchfrottiiaa  m  ackiMMiMlgiDeiity  cannot  W^^aa   in  en- 
ileDc0(O'^^    in  «ie^  twniitating  ietna  ar  '^romsaea  id:  tbe  «xacafor 
or  adlyliihtrator  in  tlMt  ck<ia^ii^  Htm  watd  ^•aa''  ekocntor,  fcc«  eiftat 
te  aiiaertari(fli).  *  "• 

.  So  iD  an  actmi  ajfatfotf  an  mcae^tart  a  aoime  cauain  ba  kiitodocadi 
vldch.  woakl  charge  ^taa^^ra>natly»  for  the  jodgmaiit  In  th^  one  caae 
would  ba  de  bofdt  tftatmHy  and*  lb  the  ether  de^Jbonh proftHi9{fi^\  and 
Iherefcre  a  count  for  ■usney  lent'  to  or  ha(l  and  rceeiired  by  aar  eaecnter 
as  such,  ia  not  suat  Aiabl^4a)*>tt-  But  in  an  action  of  cOirenant  against  an 
«neeoior^  the  pkioiiff  «ngr  join  a  braaeb«b/<be  testaiar  and  a  breach  ^ 

ainee  hb  <ieoeaaa(^^  and^w  aacoont  staaad-fey  Aie  daiendiant  a«  eaecu^ 
inr  ot  adminiatrator,  ^'  mentea  dm^AtMs  tfafer  traoeor  or  infteaiate  maf 
lie  aappoitedf^  and' tnay  lia  }oin0d^tvith  coitat*  upon  prjpnSwabf  the 

\ky  %0t  tlM  form,  p9%%,  9.  Vol.  ^.  PsQllfr;'  Hah.  aS.— Hull  tt  al.  a.  ffef. 

(/)  «i^  «.  WHie,  3  Baat,409.—  fam,  3  Lev.  33Sm*hS  Vie.  45.  pi.  53. 47* 

aiakaian  et  al.  in  Walter,  WiHra,  ^'  pi.  5.. 

(at)  Heaafaall  «•  Roberta  at  al*  5  (o)  2  Saaad.  117-  d — Jaaaings  « 

fiast*  150.<*-Bul,aee  QuHia  v*  Haviay  2  Newman,  4  T.  B.  347/— Boaa  ^et  uz.  e. 


Lev.  no— 2  yin.  Ab.  47.  pi.  6. 48.  pi.  Bowler  et  al,  1  Hen.  Bla.  108. 

^— Brigden  v.  Parkes  et  al.,  2  Bos.  &  (p)  Wilson  v.  Wigg  &  another,  10 

Pal.  434,   •                                            •  Bast,  313. 
(«)  9  Saahd.  117-  d.— Herrcndca  e. 


(181)  Ace.  /oasa  U  othen  ▼«  «lfMw,  5  Bi^fu^,  573. 

(182)  And  a  declaration  conuimng  a  count  on  a  promise  by  the  de&ndant^s 
testator,  and  a  cooat  on  ^  proaoise  bj  ik  defeadanta^  <u  exeaaon  at  jtforeBoidf 
lor  work  and  labour  done  at  their  request,  is  bad  on  geneitl  demurret'  Jt^ger  C# 
afXert  V.  Csfe  &  Atiwa,  13  Jofuur.  iZijk«  349- 

(183)  It  has  beee  t«ld  that  a  dealai^iiofi  stating  that  the  dafeadant's  testator 
was  indebted  to  tbe  plsiatiff*  ia  a  certain  sum  for  money  knt  and  advapced,  and 
Ijbat  tbe  testator  being  9Q  indebted  In  his  lifetime,  Ihe  dcfendsfit*  afterwards  aa 
sueh  eiecutor,  after  tbe  death  of  tbe  testator,  promised*  kc^i  Was  goad.  And 
Spencer,  J.  in  delivering  tbe  opiaian  of  tbe  coartt  says ;  **  The  counsel  seamed 
to  suppose,  that  the  judgment  on  this  count  would  be  de  bonia  proprii%  and  tbaS 
the  ezeautar  brould,  ia  this  mode  of  declaring,  be  prevented  from  pleading  plenb 
•dmii^trarit.  U  such  wei«ld  be  tbe  aonsequeaoe,  then  I  should  hold  tbe  objea» 
tion  t^  valid »  but  according  to  the  caaes^  ^cir  v.  JtkinHn^  {Jl  B- BL  109.) 
and  of  Execuitno/Bt^hetr,  Bughu,  (7  Brw-  P*  C  550.  &  3  S4nmd.  117.  a  aate 
3')  the  judgment  will  be'cb  bmd9  UHaiwU^  and  this  mode  of  decbwing  is  sdopted 
laerely  to  save  the  stauite  of  Usaitationaf  consequently  the  dafeadsnl  is  not  pca» 
'^nted  from  making  any  defence  under  such  a  form  of  declaring,  which  ha  might 
^m^  made,  bad  tbe  deelanrtioa  stated  dir  piemise  of  tbe  teataaor,  and  his  Ha» 
Mityanl)^  WiMktr  v.  WHikOMif^  diMnt.  JTs/K  119.  And  prweiiass  Bf  Sbe 
defendant  as  executor  or  sdministrator,  is  well  us  by  his  teStatar  er  leiasMNa,  ta 
pay  for  work  and  labour  done  for,  or  goods  sold  aad  dalWersd  Sa  the  imestata^ 
^nqr  be  jowad  in  tha  aana  dealarationf  and  a  count  ebargiag  a  pcanise  bf  the 
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Of  Youmim  tesUlor  or  iiiteitate»  and  thit  u  tbe  comnnNi  mode  of  dechting  tgainst 
•r  ACTiom.  ^xecmojig  ^B^  adminUtnitoriy.to  mto  tbe  alstou  of  liimutioiii(9>; 
and  though  it  has  been  eonsidered  chat  a  eoust  upon  an  aceonnt  Hated 
hy  an  execototr  aa  soeh,  of  nooaea  d«a  and  owhif  froaa'  Mm  in  that 
character,  cannot  be  joined  wlthxounia  on  promiaea  Kf  the  teaiatory  on 
the  ground  that  auch  acoedit  ump4  vakea  the  executor  peraonallf 
[  'Soe  J  •|iable(^7),  yet  it  19  aubaailted  that  aeeh  #n  aceoiHK  woaM  not  nuke  the 
executor  personally  Mablci^  and  aa  it  hat' been  decided  that  an  accooat 
atated  v4ih  aA  esecolor  of  ^lonies  due  and  owing  to  Ami  aa  auchy  may 
be  joined  with  counta  on  promiaea  to  tbo'tBataiery  it  ia  presumed  that 
this  question  wduld  now  meet  with  a  dififerant  deciaion(r).  WheoeTer 
an  executor,  See.  ia.aued,  upqn  promiaea  by  him  in  that  character,  the 
worda  <<  a$  execiAtm*,"  kc.  must  ht  inaeated  In  eadi  count(«). 
3dly,  Come-     The  conaequenoea  «f  k  mkjoinder'eve  moie  Important  than  the  dr- 
nT^'^^nder    ^*'^"*^^^^  ^  *  pMrticuHir  ce«m  bebg  d^facliee,  for  in  the  caae  of  ma- 
mitptn  er.  j^i^^^^^  however  perfeet  the  counnrmaf  reapedhvetf  be  in  themseireat 
the  deekratii/n  will  be  bad- on  a  geneaal  demurrer,  opan  arrest  of  judg- 
ment, or  upon  error(/) ;  and  the  plaintiff  cannot,  if  the  declaration  be 
demunoed  to,  aid  the  mistake*f(y  enteringi  a  n$Ue  firo§eguif  ao  aa  to  pSe- 
rent  the  operation  of  thedemurrer(u),  though  the  courtlwilHn«geMeral 
gire  the  plaintiff  leave  to  amend -by  atriking'  out  aofne  of  the  teonta 
on  payment  of  costsCv).    In  'some  caaOBi  boHipTer,  a  misjoinder  may 
f  *307  3  be  aided  by  intendment  after  verdict(w),   *and  by  taking  separate 
damages,  or  by  entering  a  yendttit  damna^  the  misjoinder  may  be  aid- 
ed(jr) ;  though  it  is  said,  that  if  asaompsit  and  trover  be  joined,  and 
there  be  a  verdict  for  the  defendant  on  the  count  in  trofeTf  tkait^deea 
not  cure  the  declaratidh(y). 


(9)  3  Saund.  117*  ev— Secar  «•  Atkiii-  *    -ff)  Brigden  v.  Parlcea  et  tl.»  S  Bos. 
son,  1  Hen.  Blac  103.— Forrest's  Rtf/  &  Pul.  434.-^ennuifs  v.  Newman^  4 

Exchequer,  98>  where  an  actual  account'  T.  R.  347<— Rose  et  ux.  v.  Bowler  et 

has  not  been  stated  by  ihe  defendant  al-,  1  Ken-  Bla7l08. 

executor,  add  counts  *aa  post.  S  Vol.  («)  Rose  et  ux*  «•  Bowler  et  aL,  1 

100, 1.  HsD.  BU.  110«  111.  S9  4~DruBfifB0Qd 

{qg)  Rose  et  ux.  v-  Bowler  et  al.,  1  e.  iKMvat,  4  T.  R«360-«Tidd  Pme^  3d 

Ren.  Bb^lOe.  114—^  Saund.  117-  d.  edit  680.^1  Saond.  307-  c 

Tidd.  Prac.  3d  edit.  13—Brigden  e^  (v)  Jeaahigs  «•  Nemnan.  4  T.  R.  348. 

Parkes  et  al.,  3  Bos-  &  Pul.  434.  (w)  Curtis  e.  llavis»  3  Lev.  110.—- 

(r)  Forrest's  Rep.  Cxch.  9a-<;oweU  Com.  Digb  Aetiony  G.-^3  Tio.  Ab.  47. 

8c  wife  v.*Watts,  6  Eist,  405  to  413.—  pi.  6.                   ^ 

Wilson  V.  Wtgg  &  another^  10  Bast»  .      (x)  Tale  9-  l^HiUirfg,  11  Mod'.  106L^ 

31^.  3  Tin.  Ab.  43*  pi-  9.— Haocoek  H  aL  e« 

(f )  Brii^en  v.  Partes  et  al.,  3  Bos.  Haywood,  3  T.  R.  433* 

&  Pul.  434 — Ante,  305.  (^}  $  Saund.  117.  d.  sed  rid.  suprs. 


testator  or  intesUte  in  his  lifetiaiet  end  after  his  death*  by  the  defendaat,  hia 
•jeeculsr  m*  aimmutnatr,  a»  qftrmtH  is  gaod*    Cw^  T*  Ph$tf^  AdkmUinatrp 
8  JoAnt.  Htp*  440. 
.   (184)  Vide  n.  183*  supra. 
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OF  THE  ECaBCTKm  OF  ACTIOKS. 

i  ♦ 


In  considering  the  application  or*each  particular  action^  wc  have  <^f  ""ctiok 
seen  that  the  party  injured^  freqxiently  has  an  election  of  several  reme- 
medies  for  the  same  injury(7).  As  the  du6  exercise  of  this  election  is 
of  ^reat  ithportance,  ft  may  be  useful  concisely^o  state  the  principal 
points  which  direct  the  choice  of  several  remedied.  And  these  may 
be  vi^ith  reference  to,  Isti  The  nature  of  the  plaintiff's  right  or  interest 
in  the  matter  affected.,  ^dly,  The  security  oT  bail,  *!aind  the  process. 
3dly,  The  number  of  the  parties  to  the  action.  4thly,  The  number  of  the 
causes  of  action,  and  the  joinder  tliereof  In  one  suit.*  5thly,  The  nature 
of  the  defence^  ^nd  whether  *it  be  a<fv] sable  to  compel  the  defendant  to 
plead  speciafly.  6thly,  The  venue,  br  place  of  trial.  '  Tthly,  The.evi- 
dencc  to  be  adduced  by  the  nlaintiff  or  defendant.  •'Sihly,  The  •costs.  [  •SOS  ] 
9thly,  The  judgment  dnd- execttion.     And,*  TOthly,  Bail  in  error. 

I  St,  A  strict  legal  title  is  essential  to  the  support  of  some  remedies, 
but  in  others  the  pfidntiif 's  bai'e  possession  of  the  property  affected  is 
sufficient.    Where  the  title  of  the  plaintiff  may  be  doubtful,  it  is  in 
genSral  advisable  to  adopt  the  latter  ciescripiion  of  remedy.    Thus  an 
acuon  of  \respaHS  to  real  propeny  may  be,  supported  against  a  stranger,         » 
by  any  person  in  the  actual  possession,  though  he  have  rio  title,  but  in 
ejectment  the  leaior  of  the  plaSntiff  must^ecover  on  the  strength  of^*^ 
his  own  legal  title(a) ;  and  therefore  where  the  title  of  the  party  in- 
jured is  doubtftil,  the  action  should  be  trespass ;  and  as  the  defendant 
in  replevin  for  a  distress  takeAamage  feasant,  must  In  his  avowry  or 
cognizance  state,  and  if  denied,  prove  a  title  to  the  lociu  m  ^uoy  in  fee 
or  tall,  in  himself,  ir  som6  person  frorti  whom  he  derives  his  title,  an 
0CtioD  of  trespass  is  preferable  to  a  distress,  where  the  title  of  the  oc- 
cupier of  the  land  may  be  doubtful(^).    On  the  other  hand,  where  the 
party  interested  can  clearly  establish  a  title  in  himself,  or  in  his  trustee, 
and  yet  it  may  be  doubtful  in  which  particular  person  ihK  legal  title 
may  be  vested,  a  distress,  or  an  action  of  ejectment,  where  there  has 
been  an  ouster,  may  be  advisable,  l^cause  in  replevin  brought  for#he 
distys,  there  may  be  several  avowries  upon  different  titles,  and  in 
ejectment  there  may  be  several  counts  on  demises  by  diffierent  par- 
ties. 

(x)  Com.  Dig.  Acfion,  M.— Watson  (a)  Graham  v.  Peat,  1  East.  244. 

V.  Korbury,  Styles,  4.-^Co.  Ut.  145.  a.  246. 

KinlyVide  «•  Thornton  et  al.,  2  BU.  (d)  1  Saund.  546.  e/n.  2.— Lamlxirt 

'  Rep.  1113.  ^y^  Stroother.  Willes,  221. 


(185)  Ante,  190.  in  notif . 
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Of  MUKOmm  *3dlf  « In  acttons  in  fi>mi  ex  deSetOt  as  in  c««r  and  tretfuutf  the  dcfen* 
r  vgo^*  n  dant  cannot  be  arrested  without  a  special  order  of  the  court  or  a  jiTdgOi 
and  it  is  net  usual  to  ^tmih  such  order,exeept  whet«  there  haa  been  an 
outrageous  batteryj  or  the  defendMt  i^^abmit  to  quit  the  kinf^m(c)| 
and  therefore  In  cases  where  it  nsajrbe  material  to  have  the.  security  of 
bail,  the  action- should^  if  possible,  be  framed  either  in  trover  or  in  as* 
sumpsit  for  money  had  and  rec^iied»  adding. such  ether  special  counts 
as  may  be  ^visable  tinder  the  cil*c vmstaocea  pf  each  particular  case(d). 
Where  however  the  defendivit  Ips  been  ^ready  arrested',  the  form  of 
action  must  corresponi}  with  the  affidavit  to  hold  te  bail  and  the  ac-etiam 
part  of  the  Utiut  or  o^er  prQcess,/}r  otherwise,  if  the  cause  of  action 
ezGeec|  40/.(e},  the  defendant  will  be  entitled  to  his  discharge  out  of 
custody  on  filing  ^common  ,bail(/).  But'  thie'wt^l  be  the  only  conse- 
quence, for  jhe  pourt  wi|I  not  an  this  4M:tount  ,aet- aside  ^the  proceed'^ 
ingsi>>  against  the  ^fen^i^  for  |rregularity.(f)  ,     >      ^ 

3dly,  In  an  actiov^in  form  e^  eoklractume  have  9*en  ibat  if  a  person 
Who  ought  to  b^  «iade  c^filajntjfr  ee  onutieA  it  is  a  ground  of  pon* 
suit(A),  except  in  the  case  of  persoiv  suing  in  ^utte  droits  as  e«Mxecu* 
tors  or  co*assignees(i)  i  whereas  in  actioM  in  fprm  ex  deUcfo^  the  non* 
([  *310  J  joinder  of  a  party  who  *should  have  been  «  co-plaintiif,  can  only  be 
pleaded  in  abatement(/);  and  conaequemly,theJatser  form  of  aetionia 
in  many  instlinces  preferable.  We  have  also«eeefi  that  the  joinder  of 
too  many  d^endanu  in  an  action  in  form  tx  contractu^  is  a  greuod  of 
non*suit(i:),  and  that  the  omission  of  a  person  who  onghv  to  be  made  a 
defendant,  may  be  pleaded  in  abateiiient(/) ;  but  that  in  actions  in  iaria 
ear  delicto^  the  omission  of  a  party  jointly  concerned  in  iDom^itting  the 
injury,  cannot  in  general  be  pleaded  in  abatemem>  and  that  when  the 
offence  may  in  point  of  law  have  been  colnmitted  by  several,  the  join* 
der  of  too  many  defendants  will  be  ^lei^roiind  of  objectipo(m) ;  end 
therefore,  where  it  may  be  doubtful  how  many  persons  should  be  made 
defendants,  it  is  advisable  to  declare  in  case,  See.  in  preference  to  an 
action  ef  assump8it(if]^»    So  a^distress  for  a  rent-charge  is  frequentif 


(0  ridd'a  Brae  3d  edit.  XSt.  T.  B.  363. 

(^  Qovett  V.  Radnidge  et  al..  3  East,  (A)  Ante,  7- 

W-               '  (0  Id.  ibid.  n.  g.-«mith  ct  al.  v. 

(tj  Lockwood  V.  HiU»  1  Hen«  Bla.  GoddarU,  3  Bos.  8c  Pul.  465. 

dlO.*-S  Saund.  52-  a.  (  j)  Ante,  53.                            ^ 

(/)    TetheringtoQ  V.  Golding,  r  T.  (*)Antc,31. 

It.  80.«*^Wilck8^. Adcock,  8  T.  R.  27 —  (0  Ante,  29- 

Turing  v.  Jones,  5  T.  R.  403.— Davison  (m)  Ante,  75. 

«^  Frost,  2  Kast,  305.-^Lockwood  e.  (»)  Govett  v.]Udnidceetal,3Esst| 

Hill,  1  Hen.  Bla.  310-  62  to  TO* 

(r)  l$paldiag  et  sl.  «.  Mors  et  al.  6 


•^k^a* 


(t66)  CoQtra  M^gtm  v.  Mtgen^  4  /aUn*.  ««/.  4U* 
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prefenble  to.M  Mtlooi  becMUM  in  the  litt^>,all  lbs  fmtmm  4F  the  et-  Or  naimmr 
tme  chbrgti^  with  cJia  ptjrmcfitt  muBt  be  jeuiecl(o).  ®'  acthuic 

4thlf ,  Where  the  fUintiff  hoe  Bevend  4eiii«iiii%  reoeverable  in  diflfbr^ 
em  forms  of  eetioBt  he  vMqr  end  f !■■%«■»#  e^Kht  le  .proceed  for  the 
whole  in  oiie(A>  Thue  e-  parljF  my  de«hNie  d^ieeiettf  egaiast  a  bailee 
for  neglectf  either  ieeseiMninit  or  in  gmcT;  \i  he  have  i&eo  a  noiiejr  de* 
flnod  ageiast  the  heiteei  (hieoiMlip|le  ^centractt  hdshoaid  declare  for  [  *3n  } 
both  causes  of  aoien  in  aeaeai|Kric*;^.tt«tttf  tnste^d  efjthe  money  defAandf 
be  have  a  dtstinel  ce«  A  of  aeiiDa  in  troeeri  the  declaration  should  be  in  . 
ease,  in  order  to  «Hiid1dbe  expense  of  t«ie  acti^i(9).*  So  for  a  menef 
demand,  due  en  a  simple  eentniei»  thft>)abitiff  in  ysneral  has  an  option 
to  deelans^eMher  in  aasAmpiit  or  debt  i  K  t^^pre^HrAiy soother  deroaQ4 
«f  an  onliqindaMd  aeieeey  iqMdiB^  on  a  ftoipfe  eonti^cii  it  is  then  pre* 
per  to  declare  in  assumpsiti  for  both  cauaes  of  action ;  but  if  theve  be 
iKx  uotiqittdsted  dumendr  oe  |f  fmr^  of  tbe  deoM^  be^dee  on  speciakf t 
d«be  mi^  be  preivaMe.  «  < .    .     ^    ^ 

ithly,  Bf  a  judteletts  ehoie^  of  cite  re«ied^,the  defcpdaet  ma^be 
Ibequentlf  pnieUided  from  auaUing^hlmeelf  of-  a  defeecor  trbkh  he 
■sight  otherwise  esuMishw  4nHis  tn  assumpsit  agfalAet  •  persons  who 
bSM  been  a  bankniptt  for  meeey  had  and  received  by  him  before-  hia 
bankruptcy,  bewefersorcieiwly,  hia  eertiCcat4,Vould  be  a  aetii:ieDtba«^ 
hot  by  declaring  in  trofer,  bs^^llbe  delved  of  sicH  4i)elence(r).  And 
where  geeds  have  been  sold  by  a  pbtsen  iitkcoat^imphitioe^  bankruptcy 
by  w«y  of  frandulem  preforence  &  a  creditor,  the  xemedy  by  the  as* 
si^ees  sheeld  be  trewsri  and  net-ssaempait  as  for  goods  sold  and  do* 
Kveredibecatise  in  the  latter  form  of  action,  the  defendant  m\ght  avaH 
bmself^  the  debt  from  the  benterupt,  as  a  set*off(c)»  The  ^election  t  *313  J 
of  the  form  of  action,  is  also  frequently  material,  in  order  to  compel  ^ 

the  defendant,  eftber  tor  uke  iss«e  upon  some  particular  allegation  in 
the  declaration,  instead  of  puttii^  the*  plaintiff  to  prove  the  whole  of  hia 
case,  or  ta  cornel  tbe'defendant  io*p]ead  hib  greond^of  defente  spe* 
cially(0«  Thus  In  co?ehant  for  rent,  thedefendant  must  plesd  to  some 
particular  aitegation,  and  there  is  no  general  isBUCij^but  in  debt  on  a 
lease  he  tMf  plead  nii  debet^  and  thereby  compel  the  plaintiflT  to  prove 
the  whole  of  his  declanation(»).  60  trespass  is  In  general  prsiffcrabfe  to 
case,  because  in  the  latter,  under  the  general  is&ue,  the  c^fendant  may 
not  only  dispute  the  phtintiirs  statement  of  his  cause  of  actioh,  but  my 
give  in  evidence  most  matters  of  defence,  but  which  he  must  plead 
spedalfy  in  trespass(p) ;  and  detintie  is  In  some  taxes  preferable  to  tro* 
Ter,  In  order  to  compel  the  defendant  to  plead  his  Whn  specially  .(w). 

(•)  Go.  Ut.  lea.  b.-4eaitnd.  983.  a^  3n..^Nizon  at  aL  n  Jenkins,  2  Hea. 

1.  and  384,  D.  a  and  4.  Bla.  135.    When  nut.  ■••  Hunter, «. 

ip)  Cecil  v-  Brigges,  3  T.  R.  6S9»  Printep  &  others,  10  East,  37&-^Thos 

sate,  196.  masoa  Is  others  v.  Ffere  &  otbers,  tO 

(9)  GoreU  V.  Badaidge  et  al.»  3  East.  ESst,  418«      / 

W.  ,      (I)  Antaeus. 

(r)  Parker  ».  ITortoo,  6  T.  B.  695.-*  *     (m)  Warren  v,  Goasett,  Ld.Ray m.l500. 

Ante,  145.  (»)  Ante,  145, 6. 

(0  S^ith  et  al. «.  HodsoDi  4  T.  B*  («}  Ante,  131. 
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OvBLwnov  ethljy  In  tome  caiesi  there  msf  b^  two  or  more  aettone  in  eUbct  for 
or  AonoM.  ^y^^  ^^^  injuryi  the  one  locelf  end  the  otlwr  trantitorf .  Thus  debt  for 
rent»  hj  the  assignee  or  deviaee  ef  the  leaaor,  against  the  leaflee*  is  local, 
and  must  be  laid  in  thecenatf  where  the  estate  Vtta(x};  but  in  covenant^ 
at  the  suit  of  the  .aase  perlieai  uponran  expreae  coteni^iit  for  the  pay- 
nent  of  rent,  ^c.  the  roMie  is  traoaitory(y) ;  and  eooaequcntlf  the  lat- 
ter form  of  Action  ahoiiid.he  add^aed*  ^ihNHt^it  m^  te  advisable  to  try 
the  caeae  em  of  ^  countir  wheae  thetestele  ia  akwale.  * 
[  *913  1  •rthify  The  evidence  oiu^^also  he  ctMided  to  in  the  elecifon  of  ac« 
tiona;  thus  it  is  (re^e^tly  aaere  convenient  that  the  aetioo  should  be 
trespaas  than  cu^  lipcaiiae  if  iite  laid  in  tNipaaii  no  nice  |K>Hits  can 
arise  upon  the  ei^^hnea^  hf  vdUch  the  plaintiff  eiay  be  tamed  round 
upon  t^  form  ef  the  aeliefi»  fa  th«ee  map^  many  mstanoeay  if  case 
be  brough|(yy).         "^v  ,  ;  ^ 

Sthlyt  In  actions  in  Asm  ex  etumracH^  tl^pMnrigk  in  general  en* 
titled  to  full  coa(s»  ihouf^h  he  recover  kse^than  40«.  dM&agea,  it  having 
been  deci4ed|,j|Mft  thifdt  and*3S  Car.  3.  cli.  ».  does  not  extend  to.ec- 
tions  ef  aasumpaiii  deh!**  dalilNi|^»  or  eef enaiit(x)  %  e^d  ilwroiire,  it  ie 
not  In  general  fliatenaly  so  for  as  resfMMts  the  costs,  whieh  of  these 
forms  of  actions  be  adopted*  Bet  in  /ra^eiv  tor  injuries  to  the  person^ 
or  to  rea^prepetty,  if  ihi^|)huuiff  veoerelr  le«  than  40t«  damages,  lie  ie 
not  entitled  to  vlorb  Costa  than  daeaifeai^and  therefore  for  such  inju* 
riea  wh^n  practicable,  |t  is  Ce<|iiMdir  edvitable  to  declare,  in  case  or 
trover,  in  which  fyll  costs  «re  usuel^  recoverablc(jft).  So  an  actbn  on 
the  case  may  frequently  be  pr€iy«Ue  lo  an  action  of  treapaas  against 
aeveral  defendanu,  because  in  treapaas,  if  one  defendant  be  acquitted, 
be  may  be  entitled  to  costs,  which  he  is  not  in  an  action#on>  the 


9tbly,  The  action  4>f  debt  is  in  gei^eniJ  preforable  i%  assumpsit  or 
covenant,  because  the  judgroene  therein  by  nil  dicU^  StCi  is  final,  ftnd 
execution  may  be.uken  out  immediately,  without  the  expense  and  de- 
ll *214  ]  lay  of  a  writ  of  inquiry^  wl^h  ia  usually  necessary  *in  assumpsit  or 
covenant(6) ;  and  it  is  better  to  proceed  in  debt,  on  an  awardy  than  on 
the  ariNtration  bond,  because  ii>  case  of  jwdgment  4)y  defiiult  on  the 
lattet,  a  v(rit  of  inquiry  is  necessary,  under  the  8th  and  9th  William 
3,  c»  ll-(c). 

lotbly.  In  an  action  of  debt  upon  a  money  bond,  or  for  rent,  or  upon 
any  specific  contract,  the  C  Jac*  1.  c.  8.  compels  a  defendant  who  brings 
error  upon  a  judgment  by  ml  dtcU^  &c.  to  find  bail  in  error(£r) ;  but  in 
aiiy  other  form  of  action,  as  covenant  or  assumpsit,  no  bail  in  error  is 

(f  )  Tfaoraby  &  others  v.  Plant,  1  ^.— Tidd'i  PrsC'  Sd  edit*  880* 

Saund.  238.  9il.--Sir  W-  Jones»  53:  (»)  Aotc,  lOT. 

'  (y)  M.  ibid.  (r)  Post  2  vol.  188.  n.  a. 

fyy)  Leame  v.  Bfay»  3  East,  600-  (d)  Hokesley  v.  Harriion,   1  Rol. 

(z)  Tidd*8  Prac.  3d  edH.  879,  880.  Rep.  43d.— Tidd,  4th  edit.  1077- 

(a)  Savignac  «.  Boome,  6  T.  R.  199,  , 
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vequiredy  unlesB  the  error  be  l»reught  ftfter  verdict;'*'  tbeveibre  debtO|namox 
for  renti  or  open  a  mortgage  deed,  8cc.  ia  preferable  to  covenant  or  aa-^J  't^tl'^ 
aumpait;  and  on  a  judgment  b  replevin  in  tbe-King'a  Bencht  a  writ  of  ^  ^ 

error  muat  be  brought  in  parliaiiient(e). 

The  circumstance  ef  a  party  having  fleeted  one  of  several  remedies 
by  actionj  will  not  in  general  preclude  him  ftom  ababddning  such  auiti 
and  after  having  duly  diacontinued  iti  fki  maiy  adopt  any  other  remedy. 
But  in  the  case  of  a  dUtrWy  if  the  cattle  eacepe,  the  party  distraining 
cannot  sue  for  tlie  rent,  or  trespass,  unleaa  it  be  ahewn^  that  dM  escape 
was  wholly  without  his  defi^ult(/). 

(«)  T'idd*t  Prac.  3d  edit.  Ws  to  (/)  Ta^er  v.  kddDwm»  2  flail:.  S48. 
1080.  .    ,  8.  C  1  lA.  J^ym.  719« 


(187)  By  lh#tta|pie  el  t|iSi«Ute  of  JKm  Y^rit»  SMaSIA.  c  tS.  •.  S.  no  writ  t>f 
error  **  broughf  to  rcvarM  tny  judguieiit  given  i»slt  pariseal  aotioa»'*  ia astay 
of  ezectttioD)  unless  bail  ia  errot  be  put  in. 
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^CHAPTER  III 


fais] 


OF 


Uf  GBNSKAI..t 


Plaapivo  is  the  statfjinent  in  «  \2&c9l  vuSi*t^gal  firm^  of  the  Jheu^ 
which  coDStilute  the  plaintiff's  causeof  actionsor  the  defendant's  ground 
of  defence';  it  is  (be  formal  mode  of  alleging  that  pn  the  record,  which 
would  be  the  support*  or  the  defence  of  the  party  in  e7idence(<0-  It  is,  Ks 
obaerred  by  Mr.  Justice  ^uUer(6),  one  of  the  first  principles  of  pleadingi 
that  thel^e  is  only  occasion  jio  state  fiicu^  which  must  be  done  for  ihm 
purpose  of  informing  the  court,  whose  duty  it. is  to^ieclare  the  law  ari- 
ting  opon  those  facts,  and  of  appnzing  the  opposite  party  of  ^hat  i« 
mesnt  to  be  proved,  in  prder  to  ^ive  him  an- opportunity  to  answer  or 
traverse  it.  The  observationy>f.  Lord  Chief  Justice  £^e  Grey  on  tho 
structure  of  an  indictment,  are  very  forcible,  and  equally  applicable  *to  [  *2U  1 
the  pleadin|;s  in  civil  actions,  <<  the  charge  must  contain  such  a  descrip^ 
tion  of  the  crime;  that  the  defendant  jnay  know,  what  crime  it  is  whicl^ 
be  is  called  upon  t6  answer,  that  the  jury  may  appear  )o  be  warranted 
in  their  ctnclusion  of  <*  guilty**  fip^  <*  not  gtihy*'  upon  the  premisot 
delivered  to  them,  and  that  the  court  may  see  such  a  definite  crime, 
that  tliey  may  apply  the  punishment  which  the  law  prescribes.  Tho 
certainty  essential  to  the  diarge*  consists  of  two  -parts,  the  tnatter  to 


1 1  forbear  in  this  practical  treatiie 
to  obterfe,  opoH  the  history  of  plead- 
ing, or  to  notice  the  many  observations 
ill  the  boeks,  upon  the  utility  thereof; 
they  are  to  be  found  in  Mr.  Laves's 
Titatiae  on  T'leadiiigf  1  to  53»  and  a 
tract  entitled  a  Sttsaiaary  of  Pleadings 
1  to  74 

(a)  Per  ttuUer,  I.  Re«d  t^  Brook- 
inani  3  T.  B.  159.— >llotb«R  er  al.  tf« 


The  East  India  Company,  Doagl.  378. 
And  s^the  obsenratlons  in  Com«  Dig- 
Pleader,  A.-*^1lac.  Ab<  Pleas  and  liead- 
ing»  and  the  judgment  of  Lord  Chiitf 
Juttioe  lie  Grey,  in  riez  «.  Hornet 
Cowp.  603,  ^,  Sec.  ai  to  the  |{eneni 
nature  and  object  of  pleading. 

(A)  The  King  o.  The  Myor,  ite.  tf 
Lyme  fitgia,  Doogl^  159. 


^ufeMii^^a 


i  **\  entertain  a  decided  opinion,  that  the  established  principles  of  pleadinf, 
which  coiDDQse  what  is  called  tts  science,  are  rational,  concise,  luminous,  and' 
•dmirablyVlpted  to  the  investigation  of  truth,  and  ought  consequently  to  be 
very  careftilly'tooched  by  the  hand  of  innovation.**  kr  Kent,  Ch.  J.  1  /»Afi«« 
Bep,  471.  As  to  the  history  of  pleading,  vide  3  Retveet  Bitt.  J^  f.  ^M.  36f .  999. 
S44.949.  9  *f«»^#  Aff .  jfe.  ilJ9^  CI.  433. 449. 461. 4M^ 
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b%  charged,  and  tbe  matmer  of  charging  it(c)."  Haoae  thia  'science  of 
special  pleading  may  be  considered  under  tiro  heads,  Ist,  The  >tot 
necessary  to  be  stated^  and  Sdly»  Tht /brm  of  tlie  statement  $  and  these^ 
together  with  some  geneyil  rules  of  censtructiony  and  the  division  of 
pleadingsi  we  will  consider  in  the  present  chapter. 


I.  THE  FACTS  KECE8SART  TO  BE  8TATEl>. 


I.  In  geheral,  whsteTor  circunistsnces  are  necessary  to  constitute  the 

Tn  vACTi  cause  of  complaint,  or  t&e  ground  of  defetice,  must  be  stated  in  the 
^''^^J^'"  pleadings,  and  sll  beyond  is  8urp]usa|?e(cO  ;^  ^cts  only  are  to  be  stafed, 
and  not  arguments  or  inferences,  or  matter  of  •law(^).  There  are  some 
C  S17*  1  ^ets  of  such  a  public  or  general  nature,  that  the  *conrts  ex  officio  take 
notice  of  them,  and  which  consequently  ought  not  to  be  stated  in  plead- 
ing(^0>  and  thereibre,  it  isadviaable  to  consider  a  few  of  the  princi- 
pal rules  as  to  the  fiicu  of  whi^K  the  courts  will  ex  officio  take  no- 
dce.  '  *     '  V  ' 

l8t«  Facu  of  The  courts  will  ex  officio  take  notisft  When  the  iSng  came  to  tho 
which  the  thronef/),  and  of  the  king's 'proclamaUons(f) ;  and  consequently,  those 
9jki»  take  ^^^*  °^®^  °^^  ^®  alleged  in  pleading  $  but  private  orders  of  council 
ooticeihould are  not  considered  as  matters  of  law,,  or  of  such  public  nature,  as  to 
"^**^***  render  it  incumbent  on  the  judges  ex  officio  to'take  notice  of  thero(A). 
The  courts  are  also  bound  to  take  notice  of  all  the  priTiIeges  of  the 
•crown(i)! 

The  time  of  holding  every  FarMdment^  a^d  the  prorogations  and 
(essiona  thereol^y),  and  also  where  any  parliament  sat  Will  be  taken 


M  Rex  V.  Home,  Cowp.  682»'3. 

(<f)  Rex  «•  Hor.ne,  Gowp.  683 — Bel- 
laais  V.  Burbriche,  1  Lil.  Rayia.  171. 

(e)  Rex  V'  Home»  Cowp.  68<r— Dow- 
land  V.  Slade  et  ux.»  5  Eakt,  375.— 
Cona.  Dig.  iPleader,  C.  78 — Bourne  v. 
Taylor,  10  East*  305. 

(ee)  Fitch  «>  Bawling  &  Qthers»  3 
Hen-  Bla.  39& 

(/)  Holman  «•  Borrow*  3  Ld.  Raym. 
7M.  791. 

(j*)  WcUs  9.  Williams,  2  Ld.  Raym. 
383.^->but  see  Van  Omeron  v.  Dowfck 


%i  others,  3  Campb.  44-  whence  it  ap- 
pears that  the  proclamation  will  be  re- 
quired to  be  proved  by  the  Gasette.  As 
to  declaration  of  war,  see  Dolder  «• 
Lord  Huntingfield,  11  Yes.  i  393.  • 

(A)  3  Ul.  Prac  Reg.  303. 

(0  Elderton's  Case,  Ld.  Raym-  980. 

(/)  Birt  V.  Rothwell,  1  Ld.  Ravm. 
343.— Partridge  «.  Strange  et  al.,  Plowd. 
77— Egerton's  Case,  Moore.  551 — ^The 
King  «.  Wilde,  1  Lev.  396.— Sed  Vide, 
Spring  9.  Eve,  3  Mod.  340i— Bac  Ab. 
Sutixte,  L.  5. 


(t)  Tide  Tucker  y.  Mimdaff,  3  Mom^  Bcp*  383. 
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notice  of  joAeMlf  (it>  and  therefbro»  neither  of  tbeie  fccts  sliottld  be         l- 
stated  in'  pfeedioKf  and  If  either  be  mis«tated>  even  in  pleading  a  pi*^^^^®  ^TCSMMiT'fo 
act,  not  before  the  court,  the  pleading  will  be  defective  on  tidemorrer,  bb  stato. 
or  in  the  case  of  a  private  act,  on  the  plea. of  md  tiel  record,  or  any 
other  plea;  putting  in  iaaue  tbe  whole  of  the  facts  stated  In  the  dec1a*> 
ration(/);  but  the  mistake  may  be  aided  by  verdict(m).    The  courts  will 
also  take  judicial  notice  of^the  course  of  ^proceedings,  in  cither  house   C  *^^^  3 
of  parlianent(n),  but  not  of  the  journals  of  eitfter  h6u«e(o),  which  must 
be  stated  in  pleading,  aqd  proved  la  ei4ileace(/i). 

PubHc  SiaiMte9f  and  the  iacu  which  they  ascertain,  must  be  noticed 
by  the  courts,  without  ihair  being  staled  in  pleading(7),>  and  it  is  only 
necessary  to  state  facts,  which  will  appear  to  the  court,  to  be  affected 
by  the  8tttute(r),  concluding  in  general  with  an  express  reference  to 
the  statute,  as  fay  the  words  <<  contrary  to  the  foite  of  the  atatute,  &c."; 
aad  In  tbe  case  of  a  public  sMuta,  it  is  not  advisable  to  recite  any  part 
of  it,  for  a  mis-recital,'  with  a  conclusion,  <*  contrary  to  the  form  of 
the  statute  t^wt^i^^*  would  be  faul(«)^  Where  a  statute  has  been 
recently  m^de,  it  is  said  to  be  necessary  to  allege,  tbat  the  facts  took 
place  after  the  paasiogf  of  the  act(0-  But  the  aourts  will  not  ex  officiQ 
take  notice  of  Privaie  Act^  of  Parliam^t,  and  consequently  such  parts 
of  them  as  may  be  material  to  the  action  or«  defence,  must  be  stated^  in 
pleading(«) ;  and  jthis  in  the  first  instance(v),  and  a  mis-recital  of  a 
private  act)  can  only  be  taken  advantage,  df  b)r  plea  of  nul  tiei  record* 


(k)  Birt  «.  Rot|iwAl«  1  Ld.  Rayn. 
310.  343. 

(0  Id.  ibid.— Rami  v.  Green,  Cowp* 
474, 

(m)  Spring  v.  Cve^  3  Mod-  240. 

(fi)  Lake  v.  King,  1  Saund-  131 — 
Aftley  V.  Toung*  Burr.  811. 

(o)  Rex  et  Beg.  v.  Knoilys,  1  Lord 
Baym.  15. 

(p)  Jonea  v.  Randall,  Cowp.  17.— The 
King  V.  Lord  George  Gordon,  Dougl. 
590. 

(9)  1  Bla-  Com.  85, 6.— Dougl.  97-  n. 
13.— >Bac.  Ab.  tit.  8utute,  L— Smith  1^ 
Cattel,  2  Will.  376^Wbeeler  v-  Home, 


Willei,  210. 

(r)  Spieres  v.  Parker,  1  T.  R.  145.«-. 
Com.  Dig.  Pleader,  C.  76 — Lane,  71. 

(f)^Plalt  V'  Hill,  Ld.  Raym.  382.— 
Boyce  v-  Wbitaker,  Dougl.  97< — ^King 
V.  Maraack,  6  T.  R.  776 — Bac.  Ab-  Sta- 
lute,  L.  5. 

(t)  1  Saand-  309,  n.  5- 

(11)  1  Bk.  Com.  86.-^Platt  9.  H'dl, 
Lord  Raym.  381, '2 — Boyce  v.  Whita. 
ker,  Dougl  97 — ^Egerton'sCaie,  Moore, 
551.— The  King  v,  Wilde,  1  Uy.  ^. 
Bac.  Ab.  Statutes,  L. 

(v)  Cahb.  306. 


(2)  Vide  Dive  t.  MarUng-hamf  Pl&wd*  65. 

(3)  V'i<UMim^r»Fitspmirick,3Cauti^$Iiep>4l.  A  mis-reeital  in  the  title  of  a 
public  statute,  in  apart  which  does  not  alter  the  senie^  and  when  its  date  ia  truly 
set  forth,  is  not  a  caaie  for  arresting  judgment  after  verdict,  nor  can  it  be  as* 
signed  as  error.    Mwrragf  ▼.  Fitxpatriekf  3  Cam^»  Rep*  38.  41. 

(4)  A  d^^dant  who  relies  on  the  atatute  of  another  sUte,  musf  set  it  forth  in 
his  pleai  that  the  court  nay  see  whether  the  proceedings  stated  in  the  plea  were 
authorised  by  the  statute :  the  general  alleKStion,  that  the  proceedings  were  pur- 
suant to  the  statutet  is  not  sttfloicnt*    WaXktrr*  MoxweU^  1  Mf^ee.  JRep*  104. 
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I.  or  m  iMtmptitf  tiiadmr  tlie  gtMcal  Mftiic(«i)»  tkeofli  «if*  h^rrn  •een, 
J^'^^^that  if  Che  time  or  place  of  Mdiog  the  perUameiil  1^  mivitaied,  it  is 
BE  aTATn.    «  gNie»d  irf*  ileiiusrrer(o). 

[  *3I9  ]  Tite  eewru  ere  alBo  boandl  t»  take 4eiiee  of  all  Cimmee /^v  i2^^ 
aiki  DusUm^  end  of  Gtfurai  Cmvimw,  eod^oncequeetl/  these  ought  not 
to  be  Hited  in  pleading^jr).  Thus  if  in  a  return  to  a  menclanius  to  re- 
BtofO  a  burgest  of  a  corporation,  it  be  stated  tllat  the  partf  wa*  removed 
bf  the  corporate  bodf  at  4arge9  it  is  enneeeeaary  to  arer,  tjiat  the  power 
of  remoral  is  vested  in  theoif' .becaiise  the  courts  wiU  take  .notice  ex 
^fieht  that  bjr  intendment  of  laWy  Such  power  esists  ie  tlie  body  at 
.  Iecf(e,  unless  it  be  made  appear  that  it  was  veased'by  clierier,4>r«ther- 
wiae,  in  a  select  part  of  ihe  coi|iDration(y)';  andat^  h«e  been  well  ob* 
served,  that  in  an  action  against  a  oomaipn  cerrier  or  innkeeper  for  the 
loss  of  goods,  kc.  which  is  k  liabiUty  founded  on  the  oommon  law  or 
euatom  of  the  realm/  it  is  not  only  unnecessari^but  itoproper  to  recite 
Inch  custom)  because  is  lenda  to  confound  the  distinction  beureen  spe- 
cial customs,  SKhich  ought  to  be  pleaded,  and  the  general  customs  of 
the  realm,  of  which  ihe  courts  are  boimd  to  uke  notiee,  without  plced- 
ing(?).  So  it  is  not  only  unnecessary,  bOt  impropev,  in  a  declaraiioii 
f  •230  1  on  a  bill  of  ^eschange^  to  set  opt  the  custom  of  merchants,  because  it 
ie  part  of  the  lew  of  the  lan(l(a). 

So  the  courts  will  ex  officio  notiqe  the  EttletknticaKjb),  Gvii^  and 
J^arine  JLttw«^(r),  without  any  statement  x>f  the^  in  pleading,  end  if 
there  t>e  any  mis-sfatement  of  such  laws,  or  of  facts  affected  by  them,  the 
pleading  will  be  held  in%ufficient(<f) ;  thus  where  an  administrator  du- 
ranie  ndnore  €tate^  in  bis  declaration  averred  that  the  infant  was  within 
the  age  of  twenty-one  years,  the  declerationiwas  holden  bad,  because 
the  court  would  uke  notice  that  by  the  ecclesiastical  law,  such  admtn* 
istration  ceased  at  the  a^^e  of  seventeen,  and  perhaps  the  executor  was 


(a)  Bac.  Ab.  Stattitei,  L.  5^— Flatt  v- 
PHU,  L4.  Baym*  361-- Rann  v-  Green, 
9uwp.  4r4. 

(w)  Ante,  Slf.—- Bane  «*  Green, 
Oewp.  474. 

(x)  The  King  v.  The  Msyor  k  Bur- 
gesses of  Lyme  Regis,  Dpugl*  149 — So- 
per  e.  Diblr,  Ld.  Raym.  175. — ^Brcs- 
kine  e*  Murray,  Ld.  Raym-  1543.^ 
Carter  v.  Dowrish,  Garth.  83.— Wil- 
liams v.  WilHams,  Garth.  269.-<>>.  Lit. 
09,  a.  A*  7' 

(y)The  King  v.  The  Miqror  &  Bur- 
gesses of  Lyme  Regis,  Dougl.  149.— 
Company  of  Feltmskers  v-  Dstis,  1  Bos. 
k  PttL  100— Gom.  Dig.  Plesder,G.  78* 


<r)  Co.  Lit.  89,  s  n-  7- 

(a)  Finkney  v.  Hall,  Ld.  Raym.  175. 
Ifiresklne  v.  Murray,  1543-- -Garter  v. 
Dourish,  Garth.  83. 

(6)  Bro.  Quare  Impedit.  pi.  12.-* 
March.  305—1  Uol.  Ab.  536  — Pigot  v. 
Gascoyn,  Gro*  Eliz.  602  — 8-  C.  5  Co, 
29-*-Atkiafon  v.  Cornish,  Ld.  Raym. 
338 --S.  C.  Garth.  446.—S.  C  5  Mod. 
395.— S.  G.  Comb.  475.-^8.  G.  13  Mod. 
194.— The  King  v.  The  Chancellor,  kc. 
of  Cambridge,  Ld.  Raym.  1334. 

(c)  Chandler  «.  Grieves,  3  Hen.  Bla. 
606,  n.  a. 

{d)  Supra,  note  b. 
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(5)  Whick  are  syeony noos.    €•*  Xdt- 1 10.  b. 
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of  ibf  «j{fi  oC  #if  hlc«P9  Ihough  9ot  iwcRif -ofie  ss  idleged  io  the  de\ 
r»uoD(e). 

Such  oftbe  Cu9t9m9  ^G9veikin4  and  Sor^ugh  £ngfiaft^%u  «re  of  tk 
e^tence  of  the- tenure,  at  the  f&purse  of  desaant,  nead  not  ba  sihumI  ape 
cial^iii  |iieadiiig»iior'shai»ld  be  prescribad  for»  bCicaiMe  tba  aomnioil 
law  ukaa  noiiaa  of  ibaaai  and  it  ia  a^Aciant  te  ataie  in  the  plsadinicy 
that  tba  Und  i%  of  tba  cuftoHi  of  fravalkiadi  and  anbje^  tbaraio ;  but  m 
regard  to  otiier  cuatomat  4beugh  incidf  nt  to  .tUaae  tenurea»  they  muat 
be  staied(/>  ^'  \nd  the  (;eunf  wiU  not  cf  pffim  take  uoike  of  any  i'at^  [  *^3  ^  1 
Hcular  Local  Cu9toms(jg)^  nor  of  the  caaionis  of  I,«Qndon>  except  where 
theyhnve  bean  cettiGad  faf  ^be.recerdar;  to  either  of  the  couitt  of  rc- 
C0rd(i^)»  without  which  there  muai-.Ue  either  a  plea  or  an  affidavit  pf  |he 
cuatom(0-  Thua  where  a  defendant  pleadedi  tb4t  b|a  debt  wfka  attacii«> 
ed  in  London-  by  one  ef  the  plaintifT's  creditorat  it  waa  deddedt  that  tht 
eouft  could  B0|  uike  notioe  of  the  custom  of  foreign  atiachmentt  he* 
eauae  it  waa  not  ple^idedt  and  consequently)  that  the  plea  waf  bad(y)  i 
but  on  a  writ  of  error  from  the  inferior  court»  the  custom  will  be  no* 
ticedCl-).  Nor  will  the  couria  ^x^^'ovtake  n^ice  of,  Foreign  Li$w9t^ 
er  of  the  Uwa  of  our  PkmiaUQnf^  mk)  conaaquantly  they  9iust  io  gefie* 
lal  Ije  atated  in  pleading/).  ^     •     * 

The  courta  take  notice  of  the  ^ey«  qftke  Vf^y  kc  on  which  parti* 
colar  days  bU^  and  the  aimanaoK  is  part  df  the  lav  of  the  lanil»-  having 
been  established  by  different  statute8(Bi)»  and  if  there  be  a  mis-statement 
it  will  be  fatal(ft) ;  therefore,  where  a  writ  of  inquiry  Wiis  stated  in 
pleadUg  to  hate  been  executed  on  the.  I5ih  of  lupe^  which  waa^a  Sun- 


(tf)  Id.  ibi<).— Figrot'B  Ca«r,  5  Co.  29, 
k—- Atkinson  v-  ComUh,  Ld-  Ray  pi. 
338- — but  note  thU  was  before  the  sta- 
tute 38  Geo.  3*  c*  87. 

(/)  Co.  Lit.  175.  b.  n-  4.^Ctements 
V.  Scundamore,  Ld.  Ruym.  1025.«»l 
Bla.  Com.  76.*-Launder  v.  Brooks  et 
al,  Cro  Car.  561.— Wiseman  v«  CottoD, 
1  Lev.  79>«>3  Bla-  Com.  83>  3*  4. 

(jg)  Spink  V.  Tenant,  1  Kol.  Sep.  106- 
fee  Kingsmill  fc  another  »  BuU  and 
another,  9  East,  185* 

(A)  Argyle  v.  Hunt,  Stra.  167.->IIar. 
top  V.  Hoare  et  al.  Stra.  1187.«-BUe> 
quiere  et  al.  v.  Hawkins,  Dongl.  378. 
380 — Drirer  v.  Driver,  Andr.  304.— 1 
Bk.  Com.  76' 

(•)  Driver  u  Drieer,  Andr.  304.-^^ 
Hartop  V.  Hoare  et  al.,  Stra*  U8r«^-S. 
C.  3  Atk.  44. 


(J)  Spink  V-  Tenant,  1  Rol  Rep.  106. 
Co-  Ent.  139.  b — 1  Saund-  65-  n.  1.— 
Scd  quxre,  the  custom  having  been 
certified,  BUcqaieie  et  al.  v.  Hawkina, 
Dougl.  378. 

{k)  Blacquiere  et  al.  v.  Hawkins,  Dott. 
380.^Redbam  e.  Waters,  Salk.  369. 

(0  Collet  at  al.  V.  Lcl.  Keith,  S  Bast, 
373,  4— Mostyn  «.  Fabngas,  Covp. 
l74..161^Wey  V.  Tally,  6  Mod.  194, 5. 
S.  C*  Salk.  651.— Robinson  v.  Bhmd, 
Burr-  1077— 'Boucher  «.  Lswson,  Rep. 
T.  Hardw.  85.— Hunter  et  al.  v.  Potts, 
4  T.  11.193.    ' 

(«)  3lc3Ed.6.e.  1.— 5  ai6Bd.6 
c.  l.y-1  ElU.  c  3. 

(m)  Brough  V-  Parkingi,  3  Ld.  IUy«« 
994.— S.  C.  6  Mod.  81>— The  Q'leen  v. 
Dyer,  S.  C.  Salk.  181^-Harvey  v.  Broad 
and  Daviea  e*  Salter,  636. 
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(6)  Aatib  m.  e.  4. 


or  PLSi.mH»  m  osmiBi.L. 


I.         dayi  the  proceediDg  wn  held  *defectiTe(o) ;  end  where  the  defendant 
Tn  '^<^'"    justified  an  arrest  under  proceasi  from  an  inferior  court*  which  he  stated 
BB  fTATSD.    to  be  held  cTery  Fridajr,  and  the  process  appeared  by  the  pleading  to 
t  *223  J  have  been  dated  tlie  7th  of  Avgusti  whieh,was  Saturday)  upon  demurrer 
it  was  held  bad(/k).    So  the  court  will  uke  notice,  what  number  of  dafa 
there  are  in  each  month(7),  and  in  leap  fear,  and  of  the  moveable 
fea8t8(r)|  end  of  the  TermMy  as  to  their  commencement  and  concluiiottf 
whether  moveable  or  not|(«}9«n4  if  process  be  stated  to  have  been  is- 
aued  on  a  day  in  vacation  and  that  the  court  was  then  sittings  the  plead- 
ing will  be  bad  on  demurrer(/). 

The  Divimon  of  England  intor  counties,  will  also  be  nodced  by  the 
court  ex  officio^  but  not  that  of  parlieular  liberties,  which  must  be  sUted 
in  pleading(«)9  and  though  the  courts  will  notice  provinces  and  dioceaes, 
they  will  not  any  particular  place  within  each  province  dr  diocese,  ex- 
cepting that  where  the  court  sits(v).  So  the  courtb  will  take  judicial 
notice  oT  what  towns  are  incorporated,  and  of  the  extent  of  ports,  and  of 
the  river  Thames,  8ec.(f9}.  *        • 

The  courts  will  ex  ojfieio  take  notice  of  the  meaning  ofEngtM  Word9 
[  *323  1  and  terms  of  art,  *accordti|g  to  their  ordinary  aceeptatioo,  however 
vulgar  and  peculiar  to  a  particular  county  or  place,  and  consequently 
the^meaning  of  such  terms  need  not  in  general  beviverred(x),  unless 
the  intendment  of  law  be  otherwise(y)  :  thua  in  an  action  on  the  war- 
ranty of  a  carroom,  it  Waa  held  not  necessary  to  aver  what  a  carroom 
was,  because  it  was  a  phrase  then  well  known  in  London(z).  So  in*  an 
action  for  words  spoken  in  England,  which  are  alanderoua  according  to 
the  phrase  of  the  country  in  which  they  were  uttered,  though  the  court 
may  not  in  fact  know  what  they  signify,  it  ia  not  necessary  to  aver  their 
signification,  for  the  judges  themselves  will  take  notice  of  English 
words  in  any  county(a).  The  courts  "will  also  take  notice  of  the  namea 
and  quantity  of  legal  weights  and  mei|sures(6),and  of  time  according  to 


(•}  Hoyle  V.  Ld.  ComwalKt,  Fortes. 
S73 — S.  C.  Stra.  387. 

{p)  Smith  V.  Boucher  8(  others.  Rep. 
T-  Uardw.  62.'-Pogh  v.  Robinson,  1 
T.  R.  116. 

(9)  1  RoL  Ab.  534^  C.  pi.  4- 

(r)  Brough  v-  Perkins,  6  Med.  81.— 
S.  C  Ld.  Raym.  994—- Harvey  v.  Broad, 
Salk.  636.  The  calendar  by  which  the 
courta  go  is  that  annexed  to  the  Com- 
mon Prayer  Book,  Brough  v.  Perkins, 
6Mod.  81. 

(f)  Pugh  fiu  Robinson,  1  Term  Rep. 
116— Bratfield  v.  Lee,Ld.  Raym.  399. 
Austin  V.  Bewky.  Cro.  Ja.  548.— Dob- 
son  V.  Bell,  2  Uv.  ir6.-:Bal.  N.  P.  137. 
Thomson  «.  Southwell,  13  Mod.  647. 
Sed  vid.  Raros^  v.  Michel,  Latch.  11. 
Michel  V-  Ramsey,  Latch*  ll&--ChVi- 


pion  tv  Skipweth,  1  Sid.  307—- 1  Rot. 
Ab.  534.— Fith  v.  Broket,  Dyer,  181. 

(I)  Hart  e.  WestoOi  5  Burr.  2586i — 
Belk  V.  Broadbent  et  uz.,  3  T.  R.  184. 
1  Saund.  300*  b.  n.  7* 

(«)  3  Inst.  557.— March.  134. 

(v)  Adams  v.  Terretenants  of  Sa- 
vage, Ld.  Raym.  854.F— The  King  «. 
Sympson.  1379^—8.  C.  Stra.  609.1— Mel- 
lor  V.  Barber,  3  T.  R.  387. 

(w)  Fasackerley  v.  Wiltshire,  Stra. 
469.^Rou8e  v.  Bardin  et  al.,  1  Hen* 
Bla.  356, 7. 

(x)  1  Rol.  Ab.  86.  595. 

(y)  Hockin  v.  Cooke,  4  T.  R.  314* 

{%)  1  Rol.  Ab.  535.— 6  Via.  Ab.  493. 

(a)  1  Rol.  Ab.  86.«>-lVin.  Ab.53I- 
1  Sadnd.  343.  n.  1. 

(»)  I  Rol.  Ab.  535. 


* 

ordinaiy  expreMions(c)«    But  if  the  intendmeniPof  law  be  different  to         I. 
the  statetnent  in  the  pleading,  the  meaning  of  the  term  must  be  ^^''^^^'^Jn^^tg^ 
and  therefore  it  was  decided)  that  proof  that  the  defendant  agreed  tOBisTATio, 
sell  so  many  bushels  according  to  a  particular  measure,  will  not  sup- 
port an  allegation  in  a  declaration,  lo  sell  so  many  bushels  generally, 
because  bushels  withdut  any  other  explanationi  signify  the  legal  statute 
measure  of  a  Winchester  bushe1(<f). 

Every  court  is  bound  to  take  judicial  notice  *of  its  own  course  of  Pro^  r  •324  ] 
ceedtng8(e)jf  and  of  those  of  the  other  superior  C0Qrts(/) ;  and  there- 
fore in  these  cases,  it  is  not  necessary  in  pleading,  to  allege  any  usage 
or  prescription,  in  support  of  such  proceeding(^).  So  where  upon  a 
motion  in  arrest  of  judgment,  becaoae  the  declaration  had  not  shewn 
out  of  what  court  a  writ  of  latitat  was  issued,  the  )court  said,  that  there 
being  no  writ  properly  called  a  latitat,  but  what  issues  out  of  the  King's 
Bench,  the  declaration  was  sufficient(A). 

The  auperior  courts  will  also  notice  the  rrivUegeB  they  confer  on 
their  0ffieer9(i)^  and  therefore,  though  in  a  plea  of  privilege,  it  is  usual 
to  state  the  custom  of  the  court,  privileging  attorneys,  &c.  such  state- 
ment appears  unnecessary.  In  Ogle  v^  Norcliffe,  Holt,  Ch.  J.  said» 
that  the  privilege  chimed  by  the  defendant,  was  due  to  the  clerks  of  the 
Common  Pleas  of  common  right,  of  which  the  court  of  King's  Bench 
would  take  notice(>  ).  In  one  case  where  the  customary  privilege  was 
mispieaded,  it  being  urged  for  the  defendant,  that  the  courts  would 
take  notice  of  the  privilege  «nd  reject  as  surplusage  the  custom  which 
was  pleaded,  the  court  said,  that  whatever  they  would  have  done,  had  it 
stood  indifferent,  they  could  not  take  notice  of  a  privilege,  'expressly  [  •235  ] 
contrary  to  what  the  defendant  had  stated(Ar).  But  this  decision  seems 
questionable(/). 

So  the  courts  at  Westminster  will  notice  Courts  qf  General  JuriediC' 
tion^  and  the  course  of  proceedings  .therein,  as  that  there  is  a  court  of 
Exchequer  in  Wales,  and  the  course  of  proceedings  there,  and  they 
will  also  notice  the  jurisdiction  of  the  courts  of  the  Counties  Pala* 


(c)  1  Rol  Ab.  525.— Holmsn  o.  Bur* 
row,  Ld.  Raym.  794. 

(d)  Hockin  v.  Cooke»  4  T.  R-  314w 

(e)  Pugh  V.  Robiaion*  1  T.  R.  118.^ 
Dobson  V.  Bell*  2  Lev.  176.-^Throck* 
merton  v.  Tracey»  Pk>wd.  163.— Spink 
V.  Tenant^  1  RoL  Rep.  106.— Astky  v. 
Yonnge,  Burr.  811. 

(/}  Une's  Case,  3  Co.  Rep.  1&— 
Woriieh  V  Maisey,  Cro.  Jac  67»  8— 
Spink  V.  Tenant,  1  Rol.  Rep.  106— Sir 
Wm.  Jones,  417.«— Ld  Moanson  at  luc 
V.  BourOj  Cro.  Carr.  527. 


(f)  Lane's  Case,  2  Co*  Rep.  Id— Tear 
Book,  3  Rich.  3,  page  9,  pl.  21; 

(A)  Odes  V,  Clerk,  Ld.  ftaym.  397. 

(t)  Ogle  9.  Norcliffe,  Ld.  Raym.  869. 
Dillon  9.  Harper,  898. 

(i)  Ogle  9.  Norcliile,  Ld*  Raym. 
869.^Stokea  v.  Bfason,  9  Bast,  434^«> 
Chatlaad  o.  Thomely,  12  Eaat»  544. 

(Ar)  Dillon  v.  Harpur,  Ld.  Rajrai.  899. 

(0  Stokea  v.  Mason,  9  East,  424.«» 
Garrett «.  Sflnallpage  and  others,  339. 
CiMtlaAd  v.  Thomeley,  12  East,  544. 


(7)  The  practice  of  the  Court  ts  pleadable  where  the  very  merits  of  the  GSfS 
depaod  upon  it    JDmUew  v*  Wmchem  €#  TMhrnOt^  16  JEfeM's  Mej^.  89* 
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op  MttAixM  fir  6t9tt,At. 


t        tine^m).  Hut  it  has  bftd  decided,  that  the  courts  are  not  bMhd  to  iAt 
Tb»  FicTs    |jo||j0  i^jiQ  |^g|,^  Qf  ^|.^  iji^  judges  of  anocher  court  at  Westntiifster. 

WCXS8ABTT0  ♦  #  * 

BI8TATBB.  thotigh  pcfhaps  thcy  ought  to  take  notice  of  the  jndgea  of  thetr  own 
coiin(fi) ;  and  therefore  where  the  autboritf  of  a  judge  majr  be  mate- 
rial to  the  action  or  defence,  it  should  be  ext>ressly  stated  in  pleading(o}, 
and  in  pleadinic  a  fine  the  names  of  the  judges  and  their  authoritf 
should  be  8tate(l(/k}. 

The  superior  courts  wffi  not  ^x  officio  take  notice  of  the  costomsy 
laivsf  or  proceedings  of  Inferior  Courts  of  HihUed  jurUdiction{g\  unless 
when  reviewing  their  judgments  upon  a  writ  of  error,  when  for  the  por- 
poses  of  justice  they  mtnt  seeessarily  notice  them(r).  In  a  return  to  a 
writ  of  habeao  corfius^  inferior  courts  must  in  th^ir  return  set  forth  the 
law  or  custom  of  the  place  by  which  they  justify  their  eommitmenty 
[  *336  ]  otherwise  the  eourt  is  *not  bound  to  take  notice  of  it,  btit  on  a  wrh  of 
error,  It  is  otherwise(rr). 
7A\y,  Where  Where  the  law  presumes  a  fact,  it  need  not  be  stated  in  pleadhig, 
tke  Isvpre-  ^^  ^^  j^  |g  i^^  Intendment  of  law,  that  a  person  is  innocent  of  fraud,  or 
any  tfther  imputation  affecting  his  reputation,  the  party  insitttng  upon 
the  colitrary,  ftitiat  state  it  in  pl^ding(«).  Thus  in  an  actlM  for  wordsy 
aa  for  aaj^kig  a  tnan  ia  a  thief,  the  plaintiff  has  no  occasion  to  aver  that 
he  la  not  a  thief;  and  in  an  action  on  the  case  for  malttiouaiy  suing  out 
a  coftnmiMlon  of  bankrupt,  it  is  not  necessary  to  state  in  the  declaratioOy 
that  the  plaintiff  was  not  Indebted  to  the  defendant,  or  that  be  never 
eomAihted  an  act  of  bankruptcy(/);  and  it  is  a  rule  applicable  iri  some 
eases  to  pleading,  that  where  the  law  presumes  the  aftrmative  of  anir 
fact,  the  negative  of  auch  fact  must  be  proved  by  the  party  averring  It 
in  pleading.  So  where  any  act  is  required  to  be  done  by  a  person,  the 
omission  of  which  would  make  him  guilty  of  a  criminal  neglect  of  du- 
ty, the  law  presumes  th^  affirmative,  and  thrown  the  burthen  of  proving 
the  negative*  on  the  party  w4io  Insists  on  it(«).  And  as  observed  by 
Lord  Cokei  necessary  clrcumstancea  implied  by  law  need  not  be  ex- 
pressed, aa  in  the  plea  of  a  Iboffiment  of  a  manor,  livery  aiu)  attornment 
are  implied ;  and  in  pleading  the  assigrament  of  land  for  dower^  it  ia 


H  need  not 
be  stated. 


(m)  Tregany  t^.  Fletcher,  1  Lord 
Raym.  154.-*Peaeock  v.  Bell  et  si.,  1 
8auiid.  73.—^-  C  1  Bid*  331 — The 
Case  of  Elderton  et  al.,  6  Mod.  74.-«- 
Broughtou  V  Randall,  Cro*  BUas.  502» 
3...*^riftth  V.  Jenkins,  Cro*  Car.  179* 

(a)  Hook  o.  Shipp,  AAdffb  74.-^ 
Weigfvtman  i».  Mullens,  9tni.  133d. 

(•)  Id.  ibid. 

(^)3Saand.  175  n.  3- 

(q)  Spink  9.  Tenant,  1  RoL  Rap<  lOJf. 
The  King  v.  The  Chancellor,   &c.  of 


Cambridge,  Ld.  Raym.  1334«— ^Brougli- 
Ion  V.  Rundall,  Cro.  Eiia.  503.— >Red- 
hamt.  Waters,  SaOc.  369. 

(r)GrtiBih  tr.  Jenkins,  Cro.  Car.  i:^^ 
Spink  e.  Tenant,  1  Uol.  Rep.  105. 

Irr)  Redham' «.  Waters,  Smik   369. 

(t)  Co.  Lit.  78.  b. --Heath's  Maaiias^ 
307  to  913. 

(0  Chapman  v.  FielBertgill,  8Wila- 
147. 

(n)  Willtams  v.  the  Bast  ladt*  CfMK- 
pany,  3  East,  193. 


(8)  Vide  PkUBp^  B^  U\.    ti 
V.  Thma»  B^gen^  %  Campk.  654. 


CNP  PLBADIXO  in  GBNBRAL,  169 

oot  necessary  to  say*  that  it  was  by  metes  and  bouDds,  for  it  shall  be         I. 
intended  a  lawful  aasignment;  sq  in  pleading  'a  surrender,  the  »«-«»- JJ^i'^^JJ^i* 
try  of  the  lessor  need  not  be  stated,  for  it  shall  be  intended ;  so  where  bk  statkd. 
It  is  pleaded,  that  the  sheriff  made  his  warrant,  it  is  unnecessary  to  say,  L  *^^^  1 
that  it  was  under  his  seal,  for  it  could  not  be*  his  warrant,  if  it  were 
not ;  so  if  a  person  plead  that  he  is  heir  to  A,  he  need  not  say  either, 
that  A  is  dead,  or  that  he  had  no  8on(v) ;  and  in  pleading  an  acceptance 
by  a  corporation  of  an  as8ip;nee  of  the  lessee  as  tenant,  it  is  not  necessary 
to  show,  chat  the  acceptance  was  by  deed,  for  an  acceptance  being  pleaded, 
every  thing  that  would  render  it  a  good  acceptance  is  iinplied(iif).^  But 
great  care  must  be  taken  in  the  application  of  this  rule,  to  ^scertaia 
that  the /aw  iatends  the  fact  proposed  to  be  omitted  ;  thus  in  pleading 
a  device  of  land,  it  must  be  stated  to  have  been  in  writing,  though  in 
point  of  law,  it  could  not  otherwise  be  a  will(x) ;  and  it  is  said,  that 
when  the  defendant  pleads*,  that  another  person  promised  to  be  answer- 
able to  the  plaintiff  for  the  debt,  in  lieu  of  the  defendant,  it  must  be 
shewn  to  have  been  in  writing,  pursuant  to  the  statute  against  frauds, 
as  that  it  may  appear  to  be  anch  a  contract  as  the  plaintiff  could  en- 
force(yV<^  So  in  justifying  un|der  a  writ,  warrant,  Sec.  it  is  not  sufficient 
to  allege  generally  that  the  defendant  committed  the  act  complained  of 
by  virtue  of  a  certain  wrft,  or  other  warrant  directed  to  him,  but  he 
must  set  it  forth  specially(z).     In  these  cases,  the4aw  do^inot  intend  [  •sss  1 
*tiie  validity  of  the  will,  the  promise,  or  the  process. 

It  is  also  a  general  rule  of  pleading;,  that  matter  which  should  come  3dly,- A  party 
more  properly  from  the  other  side,  need  not  be  stated(a),i^  unless  in  ^^^^  ^^^ 
some  instances  of  pleas  not  favoured  by  the  courts,  as  a  plea  of  alien  which^s     ' 
enemy(6).     Thus  in  an  action  of  debt  on  a  bond  conditioned  that  Bmoreproper« 
should  remit  all  monies  received  for  C  to  C,  or  pajr  the  same  to  him  or[^^|^^^^ 

other  side- 
(v)  2  Saund.  305-  It.  13.  (a)  Com.   Dig.    Pleader*   C  81 — 2 

(w)  Dean,  &c.  of  Windsor  v.  Cover,  Saund.  62.  b.— Cassares  v-  Bell,  8  T.  R. 

2  Saund.  305.  167— Chapman  v.  Pickera^^ill,  2  Wils. 

(x)  1  Saund.  276.  a.  n.  2— Post.  2  147.— The   King  v.  Holltnd,  5  T.  R. 

Vol.  Title  Pleader,  280, 281-  615.— Gale  and  others  v.  Reed,  8  East* 

(5f)  Id.  ibid.  80. 

ix)  1  Saund.  298.  n.  1.  (^)  Cassares  v.  Bell,  8  T.  R.  167- 


(9)  In  covenant  for  rent  due  on  a  lease,  against  the  assignee  of  the  leasee,  tbe 
plaintiflT  need  not  aver,  that  the  lessee  had  not  paid  the  rent :  it  is  suiBcient  if 
he  states  that  the  rent  aecn/ed  subsequent  to  the  assignment  to  the  defendant, 
and  that  the  same  was  due  and  owing  to  the  plalStiff,  and  wholly  in  arrcar  and 
unpaid;  for  it  is  implied  in  the  averment,  that  the  defendant  owed  it.  Mxevu- 
t9t9  of  DuM9  V.  Van  Orden,  6  /oAnt.  Mep,  105.  Vide  etiam,  Stoii  r.  Sioti  and 
PiUmg^  16  Bate 9  Rep.  343. 

(10)  Vide  post.  237. 

(11)  Vide  post.  330.  Salman  v.  BroMam.  Cr:  Jae.  304.  BarfM  v.  WHb  6# 
another,  8  Term  Rep^  459-  463-  Wntm  et  al  v.  Farrinpon^  1  Bot,  U  PuL  640. 
8.  C.  8  Term  Rep.  463.  Poet-matier.general  v.  Cochrath  2  Jchna.  Rrp.  415,  41(J. 
ai^he$  V.  Smi$h  6f  Miller^  5  J^n$.  Sep.  168-  mne0ck§  r-  Mth^lU,  FrUeU  Exch, 
Rep.  109. 

Y 
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I-         bis  order}  as  should  be  directed,  it  is  suflficient  to  state  a  nonpaynieiit 
liscm^AmT  TO  ^^  ^'  ^^^  ^^  ^^  ^^^  necessary  in  a  replication  to  a  plea  of  genesal  per- 
Bs  8TATZD.     fomiance,  to  allege  any  order  given  by  C,  for  if  any  had  been  giveny  it 
should  be  shown  by  the  defendant(c).   So  in  assumpsit  on  a  contract  to 
transfer  slock  to  the  plaintiff,  or  his  order  on  request,  the  plaintiff 
stated  a  request,  and  averred,  that  the  defendant  had  not  transferred ; 
and  on  an  objection  being  taken  that  the  plaintiff  should  have  averred 
that  the  defendant  had  not  paid  to  the  plaintiff's  order,  it  was  overruled, 
because  the  averment  of  payment  to  such  order,  ought  to  come  from 
the  other  sideC^) ;  and  if  the  plaintiff  allege  «  condition  subsequent  to 
his  eftute,  he  need  not  aver  performance,  but  the  breach  must  be 
shown  by  the  defendant ;  and  matter  in  defeasance  of  tbe  acti^  need 
not  be  stated ;  and  wherever  there  is  a  circumstance,  the  omission  of 
which  is  to  defeat  the  plaintiff's  right  of  action  prima  faci€  well  found- 
[  *339  ]  ed,  whether  'called  by  the  name  of  a  proviso,  or  a  condition  subse- 
quent, it  must  in  its  nature  be  a  matter  of  defence^  and  ought  to  be 
shown  in  pleading  by  the  opposite  party(r).    In  pleading  upon  statutes, 
where  there  is  an  exception  in  the  enacting  clause,  the  plaintiff  must 
show  that  the  defendant  is  not  within  the  exception,  but  if  there  tie  an 
exception  in  a  subsequent  dausoy  that  is  matter  of  defence,  and  the 
other  party  must  show  it  to  exempt  himself  Trom  the  penalty(/).^^  In 
debt  on  an  ifward,  the  plaintiff  need  not  set  forth  more  of  it  than  what 
makes  for  him,  and  if  there  be  any  thing  by  way  of  condition  precedent 
to  the  payment  of  the  money,  itjs  said,  that  the  defendant  must  set  it 
out  in  pleading(^);is  but  in  debt  upon  a  bond  tQ  perform  an  award,  it 
is  necessary  to  set  forth  the  whole  award  in  the  replication(A). 
4th1y,  State-     Though  the  general  rule  is  that  facts  only  are  to  be  stated,  yet  there 
md'fictionr  ^^^  ^ome  instances  in  which  the  statement  in  the  pleading  is  correct, 
&c.  '  though  it  does  not  accord  with  the  real  facts,  the  law  allowing  a  fic- 

tion ;  as  in  the  action  of  ejectment,  in  which  the^statement  of  the 
demise  to  the  nominal  plaintiff  is  fictitious(i).  So  in  trover  or  detinue, 
the  usual  allegation  that  the  defendant  found  the  gooda,  rarely  accords 

(c)  The  Irish  Society  v.  Needham,      645,  6— Com.  Dig.  Pleader,  C.  81. 

1  T.  R.  485.  (/)  Spicres  v.  Parker,  1  T.  It  144, 

(d)  Mitchell  v.  Broil gliton,Ld.  Raym.  5. — Bac  Ab.  Statute,  L.— The  King  v. 
673 — Marks  v.  Marriott,  Ld.  Raym.  Praiten,  6  T.  R-  559 — Rex  v.  Jarvia,  1 
114.— Freeman  v.  Bernard,  Ld.  liaym.  East,  646,  7. 

347 — Anon.,  Ld  Raym-  989-  (5-)  2  Saund.  62.  b. 

(e)  Per  Ashhurst,  J.— Hotham  et  al.  (/i)  Id.  ibid. 

V'  The  East  India  Company,  1  T.  H.  (j)  Aslin  v.  Parkin,  2  Burr.  CGT,  8- 


(12)  Ace.  Jone$  v.  Axen,  1  Ld-  Raym.  t30.  Mex  v.  J\in/,  Sir,  555.  Bex  v. 
Bryan,  Id,  1101.  Sheldon  v.  Clark^  1  Johnt.  Rep-  513.  Bennet  U  Bermei  r  Murd^ 
3  Johu,  Rep.  438.  Teel  v.  Fenda,  4  Jefau-  Rep.  304.  Bart  v.  Cine,  8  Jehn».  Repr 
41.  Smith  ¥.  United  Statee,  Rep.  C  C  U.  S  Firtt  Circt^  261.  1  Samid-  262.  *. 
XhneUif  ▼•  Vandenbergh,  3  Jehn;  Rep.  41, 42 

(13)  Ace.  M'Kinetry  v.  SoUmene^  2  Juhne^  Rep.  S7-  ^erry  v.  JVIcM^an,  Bwr. 
Rep.  278.    And  see  JVWm  et  ux.  v.  JUirk  ^  Bunt,  Piawd-  410. 
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With  the  htt6(J) ;  and  where  the  number,  quantitf,  species,  or  value         I- 
of  a  thing,  need  not  be  proved  precisely  as  laid,  it  is  usual  *to  state  ^HscxsaAETTD 
greater  number,  than  really  was  the  ease,  in  order  to  admit  of  greater  be  statsd.* 
latitude  in  evidence;  but  except  in  these,  and  a  few  other  instances,  C  *^^^  1 
where  it  may  be  consistent  with  the  justice  of  the  case,  the  pleading 
matter  known  to  the  party  to  be  untrue,  is  in  general  censured(Ar). 

At  common  law  it  was  a  general  rule,  equally  afTecting  declarations,  5thly,  Of 
pleas,  replications,  kc.  that  the  pleading  must  not  be  c/ou^/^^  that  is,  ^"^^^^^^^' 
that  no  single  count  or  plea,  should  state  two  or  more  facts,  either  of 
which  would  of  itself,  independently  of  the  other,^«  constitute  a  eufB- 
cient  ground  of  action  or  defence  ;^'  'a  rule  founded  on  the  principle, 
that  it^  would  be  unnecessary  and  vexatious  to  put  the  opposite  party  to 
litigate  and  prove  two  points,  when  one  would  be  sufficient  to  establish 
the  matter  in  inhut(t).  T)ius  at  common  law  in  a  declaration  upon  a 
bond,  the  piaiotiiT  coold  not  assign  two  breaches  of  the  condition,'<^ 
because  the  bond  was  forfeited  by  one  breach,  which  was  sufficient  to 
support  his  action,  though  in  covenant  several  breaches  of  different 
covenants  might  be  stated(m).  So  in  a  plea  of  outlawry,  the  defendant 
cannot  state  several  outlawries,  because  one  would  be  sufl^ient  to  de- 
feat the  action(n);  and  on  the  same  ground  there  cannot  be  a  demurrer 
and  a  plea  to  the  same  part  of  a  declaration  or  plea,  *&c.(o)  By  different  [  *23 1  3 
statutes ahe  common  law  has  beenaltered  in  regard  to  declarations  on 
bonds  and  for  pen9ltie6(/k),  and  to  several  distinct  pleas  and  avowries, 
and  pleas  in  bar  thereto(7);  but  the  gommon  law  rule  still  affects  each 
plea  taken  separately.'^  The  rules  as  to  duplicity  will  be  more  fully 
stated  hereafter,  when  we  consider  the  particular  qualities  of  each  part 
of  pleading.  « 

The  statement  of  immaterial  or  irrelevant  matter  or  allegations,  is  6thly.  Objec* 
not  only  censured  as  creating  unnecessary  expense(r),  but  also  f^'^'l'^^i^'sgarv'*' 
quently  affords  an  advantage  to  the  opposite  party,  either  as  a  ground  statements. 

(j)  Ante,    U8.^MilIs  v.   Graham,  58,  n.  1.— Heath's  Maxima,  135. 

1  New  Ilep.  140-  (n)   Trevelian  v.   Seccomb,   Carth. 

(k)  Bac  Ab.  Pleader,  G-  4 — Solo*  9. 

mons  V,  Lyon,  1  East,  372.  (o)  Bac.  Ab.  Pleas,  EL  3. 

(0  Co.  Lit.  304.  a.— Com.  Dig.  Plead-  (p)  8  &  9  W.  3.  c  11.  s.  8.— 1  Saund. 

er,  C.  33.  E.  2 — Bac.  Ab.  Pleas,  K.  2,  58-  n.  1. 

3 — Heath's  Maxims,  134.  (9)  4  Ann.  c  16. 

(m)  Com.  Dig.  Pleailer,  C.  33 Hum-  (r)  Dundas  v.  Ld.  Weymouth,  Cowp. 

phreys  v-  Beihily,  2  Vent.  198 — Saun-  665— Price  v.  Fletcher  et  si-,  Cowp. 

ders  V,  Crawley,  1  Rol.  112.— 1  Saund.  727— Bristow  v.  Wright,  Dougl-  668, 9. 


(14)  Tide  Cmrieif  Whitney  v.  Benry,  2  JohfiM.  Rep.  433.  437* 

(15)  But  in  Cheetham  v.  IHllotton,  5  Johne.  JHep.  240.  irhare  two  distinct  causes 
of  action  were  stated  in  what  was,  in  f6rm,  one  count,  the  Court  of  Errors  chose 
to  consider  them  as  separate  counts,  and  reversed  the  judgment  becsuae  entire 
damages  had  been  assessed. 

(16)  Vide  post.  330.  k,  n.  197.  ibid. 

(17)  Vidt  JTiA^  V.  Barriion,  15  Eutt't  Rep,  615. 
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1^'         of  variancet  or  as  rendering  it  incumbent  on  the  party  pleading  to  ad* 
srec^Js^AHTTo^"^®  more  evidence  than  would  otherwise  have  been  necessary;  and 
Bi  8TATXII.    therefore,  it  is  of  the  greatest  importance  in  pleading  to  afoid  any  fin« 
necessary  statement  of  factsi  as  well  as  prolixity  in   the  statement  of 
those  which  may  be  neces8ary(»).     Thus  where  a  pjrty  takes  upon 
himself  to  state  in  any  pleading  a  substantive  averment,  or  m  allege  a 
precise  estate,  which  he  is  not  bound  to  do,  if  they  are  material  and 
bear  on  the  question,  he  gives  the  other  side  an  advaptape  of  travers- 
ing them  ;i*  as  if  an  avowry  damage  feasant,  in  which  it  is  sufficient  to 
state  that  the  close  was  the  party's  freehold^  if  he  unnecessarily  state 
a  seisin  in  fee,  though  a  less  estate  would  suffice,  and  the  other  side 
[  *333  1  traverse  the  allegation,  it  must  *be  proved  as  stated(/).    So  if  in  an 
action  on  the  case  against  the  sheriff,  for  levying  under  an  execution 
against  the  tenant,  without  paying  the  landlord  a  year's  rent,  If  the 
plaintiff,  though  unnecessarily,  profess  to  set  out  the  terms  of  the 
tenancy  as  to  the  time  of  payment  of  rent,  See.  and  mis-desrribe  themi 
the  variance  will  be  fatal,*'  and  contracts  in  panicular  most  be  accu- 
rately sut)ed(«).    The  instances  of  variances  will  be  more  fully  suted 
in  the  next  chapter, 
ythly.  Super-     If,  however,  the  matter  unnecessarily  stated,  be  wholly  foreign  and 
^U'^y*"*^"**^" impertinent  to  the  cause,  so  that  no  allegation  whatever  on  the  subject 
was  necessary,  it  will  be  rejected  as  surplusage,  and  it  need  not  be 
proved,  nor  will  it  vitiate,^  it  being  a  maxim,  that  utile  fitr  inutile  non 
vitiatur{y) ;  except  where  by  the  unneeessary  allegation,  the  plaintiff 

(•)  2  Saund.  206,  T.  n.  22— Briatow  (v)  Kellner  v.  LeMeaurier,  4  East, 

V,  V^right,  Dougl.  668—1  Sauiid*  2S3.  400— Gilb.  C*  P.  131,  2— <}om.  IMg. 

n.  2i — 2  Saund*  366-  n.  1*  Pleader,  C.  £8 — Bac.  Ab.  Pleas,  I.  4. 

(0  Id.  ibid.  Co.  Lit.  303    b — 2  Saund-  305.  n.  14  — 

(»)  Miles  V,  Sheward,  8  East,  9. —  Wigley  v.  Jones,  5  East,  444.— Heath's 

Bristow  V  Wright,  Dougl.  665.  to  669.  Max.  4. 

See  post,  aa  to  variances. 


(18)  Vide  Turner  y.  Eylet,  3  Boa^  U  Pvl  456.  PhiUipa'  Kv.  158.  Post.  304. 
Smith  V.  Cateyt  3  Campb-  461.    Peppin  v.  SolomniMt  5  Term  Rep^  497,  49a 

(19)  So,  if  in  an  action  on  a  promissory  note,  not  negotiable,  but  expressed 
to  be  fir  valve  receivedt  (which  is  prima  facie  evidence  of  consideration,)  the 
plaintiff  unnecessarily  set  forth  the  particulars  in  which  the  value  consisted,  he 
is  bound  to  prove  them  precisely  as  laid.  Jerome  v.  Whitney^  7  J'lhne.  Hep.  321. 
8o,  in  an  indictment  (br  stopping  the  mail,  a  contract  with  the  post-master  .gene- 
ral to  transport  the  mail  was  alleged,  and  it  was  held  that  the  contract  muat  be 
proved,  altho'igh  the  indictment  might  have  been  g^od  without  such  an  allega- 
gation.  United  Statei  v-  Porter,  3  Day,  283*  So,  in  an  indictment  for  burglary. 
In  the  house  of  J.  D-  vith  intent  to  $teal  the  goode  of  J-  W.,  and  it  appeared  in  evi- 
dence that  no  such  person  had  any  gooda  in  the  house,  but  that  the  name  of  J. 
W.  was  put  by  mistake  for  J.  D.,  tbe  judges  held  that  it  was  material  to  stat« 
truly  the  property  of  the  goods,  and  on  accouat  of  this  variance  tbe  prisoner  was 
acquitted.    Jenkt'e  Caee,  ita»e%  P*  C.  514.     PiulUpt?  £«.  160. 

(20)  Vide  Thomae  v.  Rooen,  7  Johne-  Rep-  462.  Woodfird  v.  Webeier^  3  2Xiy» 
472.  Tucker  v.  Randall,  2  Mdoo.  Rep.  283*  Ckmpman  r*  Smith,  13  Johtu^  R^. 
80* 
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shows  that  he  hat  no  cause  of  iicuoo(w).    Thus  in  tres|Mss  for  drivini;         I. 

cattle,  where  the  defendant  justified,  that  he  was  lawfully  possessed  of^^Jj^^'^ 

the  close,  and  took  the  cattle  dama^  feasant  therein,  and  the  plaintiff  bb  statbs. 

replied  specially  title  in  another,  and  that  he  entered  by  his  command, 

and  unnecessarily  gave  colour  to  the  defendant,  it  was  decided  that  this 

did  not  render  the  replication  insufficient,  because  the  introduction  of 

unnecessary  words  of  form,  will  not  vitiate  the  rest  of  a  replication  which 

is  good(x).   As  observed  by  Lord  Mansfield,  **  the  'distinction  is  be*   [  *3S3  3 

<*  tween  that  which  may  be  rejected  as  surplusage,  which  might  be 

<*  struck  out  on  motion,  and  what  cannot ;  when  the  declaration  contains' 

<*  impertinent  matter,  foreign  to  the  cause,  and  which  the  master  on  a 

^  reference  to  him,  would  strike  out,  that  will  be  rejected  by  the 

^  court,  and  need  not  be  proved  ;^t  iiut  if  the  very  ground  of  the  ac« 

<*  tion  be  mis-stated,  that  will  be  fatal,  for  then  the  case  declared  on, 

<*  is  difftsrent  from  that  which  is  proved^  and  the  plaintiff  must  recover 

<<  ueundum  ailegta  et  probata  ;  the  distinction  is  between  immaterial 

<*  and  impertinent  averments,  the  former  must  be  proved  because  re- 

^  lative  to  the  point  in  question"(y).^ 

So  though  the  superfluous  allegation  be  refiugnant  to  what  was  be* 
fore  alleged,  it  is  void  and  will  be  rejected,  and  whatever  is  redundant, 
and  which  need  not  have  been  put  into  the  sentence,  and  contiadicting 
what  waa  before  alleged,  will  not  io  general  vitiate  the  plcading(z) ;  for 
per  Holt,  Ch.  J.  where  matter  is  nonsense,  by  being  contradictory,  and 
repugnant  to  something  precedent,  there  the  precedent  matter  which 
is  sense,  shall  not  be  defeated  by  the  repugnancy  which  follows,  but 
that  which  is  contradictory  shall  be  rejected ;  as  in  ejectment,  where 
the  declaration  is  of  a  demise  the  second  of  January,  and  that  the  defen* 
dant/kow^a  9ciUcet  on  ihtjirst  of  January,  ejected  him,  here  the  scilicet 
may  be  rejected  as  being  expressly  contrary  to  the  fiostea  and  *(he  pre-  [  *334  j 
cedent  matter(o).  But  a  material  allegation,  sensible  and  consistent  in 
the  place  where  it  occurs,  and  not  repugnant  to  any  antecedent  matter, 
cannot  be  rejected,  merely  on  account  of  there  occurring  afterwards  in 
the  same  pleading  another  allegation  inconsistent  with  the  former,  and 
which  latter  allegation  cannot  itself  be  rcjected(6) ;  end  if  by  the  rejec- 

(«)  Com.  Dig.  Pleader*  C.  29^Bac  (s)  Gilb.  C.  P.  131, 2.— Co.  Lit.  303. 

Ab.  Pleaa,  I.  4.  b.— Buckley  v.  Kenyon,  10  Rast,  143. 

(x)  Per  Lawrence,  J-,  Taylor  v*  East-  (a)  I'he  King  v.  Sieveiia  &  Agnew,  5 

wood,  1  East,  219.  East,  255.~Wyat  «.   Aland,    1  Salk.  . 

(y)   Per  Ld.  Mansfield,  Bristow  v.  324,  5. 

Wright,  Doagl.  667-.Winn  v.  White,  (6)  The  King  v.  Stevens  &  Agnew,  5 

2  Bla-  Rep.  842 — ^Kellner  v.  Le  Mesu-  East,  254. 
rier,  4  East,  400. 


(21)  Vide  Allaire  ▼•  Ouland^  ^Johm*  Cos*  52* 

(22)  Vide  mmtiwu9H  ▼.  AOison,  2  Eaae^  Rep-  451,  452.  mUvn  ▼.  CodmanU 
Ex*r^  3  Craneh^  193-  LMnftvn  etal  r.  Smmwick^  2  DM  300.  Peter  v,  Cocke, 
I  Wash*  257'    fUlUpe  Ev.  ISS,  159*  post.  304  • 


^ 
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I-  tion  of  the  repugnant  matter,  the  pleading  would  be  left  without  an  al- 
PKc^MAmTTo '^^'^^^"^  of  time,  or  other  material  matter^  though  in  some  instances  the 
BB  STAUP.  pleading  might  be  aided  by  verdict,  yet  it  would  be  defective  on  special 
demurrer(c).  And  when  hjr  the  introduction  of  superfluous  matter,  it 
appears  tiutt  the  defendsnt  had  no  cause  of  action,  it  is  fatal ;  as  if  in  an 
aqtion  on  the  case  for  a  disiurbaoce,  in  which  possession  is  a  sufficient 
title  for  the  plaintiff,  if  he  shew  a  title,  and  it  appear  insufficient,  the 
deciaratian  is  b»i(d).  So  if  in  a  plea  of  privilege  as  an  attorney  of  the 
Common  Pleas,  the  cuatomary  privilege  be  intproperly  stated,  though 
it  might  have  been  omitted,  being  matter  of  law  judicially  taken  notice 
of^  it  was  held  that  the  court  will  not  reject  the  sutenent  of  the  cus^ 
torn  as  aurplusage,  but  will  give  judgment  against  the  plea(0* 


[  •SSS  ] 


*II.  THE  MODE  OF  STATING  THE  FACTS. 


II. 

M6DK  OF 
«TATINa 
tACTS. 


Having  considered  what  facu  are  to  be  stated  in  pleading,  we  have 
now  to  consider  the  mode  of  such  statement.  The  facts  which  constitute 
the  cause  of  action,  or  ground  of  defence,  should  be  stated  logically  in 
their  natural  order;  as  on  the  part  of  the  plaintiff,  his  right,  the  injury, 
and  the  consequent  damage,  and  these  with  certainty,  precision,  and 
brevity(/).  With  regard  to  the  language  to  be  adopted,  as  observed 
by  Lord  Ch.  J.  De  Grey,  there  are  cases,  where  a  direct  and  positive 
averment  is  necessary  to  be  made  in  specific  terms,  as  where  the  law 
has  affixed  and  appropriated  technical  terms  to  describe  a  crime,  as  in 
murder,  burglary,  and  others,  so  in  trespass,  the  words  vi  et  armis  and 
contra  fiacem  are  necessary;  but  except  in  particular  cases,  where  pre- 
cise technical  expressions  are  required  to  be  used,  there  is  no  rule  of 
law  that  other  words  should  be  employed,  than  such  as  are  in  ordinary 
use(^).  Thus  Though  in  a  declaration  for  slander,  it  is  usual  to  state 
that  the  words  were  *'  maliciously'*  spoken,  the  word  "  falsely"  has 
been  held  to  be  sufficiently  expressive  of  a  malicious  intent(/i).  How- 
ever, where  there  has  been  a  long  established  form  of  pleading,  appli- 
cable to  the  facts  of  the  particular  case,  it  should  in  general,  for  the 
[  *236  'l  sake  of  certainty  and  uniformity,  be  adopted,  and  *the  courts  censure 


(c)  Gilb.  C.  P.  132,  3 — Buckl^  v. 
Kenyon.  10  East,  142. 

(d)  Doroe  v.  Cashford,  1  Salk-  363* 
Crouther  v-  Oldfield,  1  Salk.  365.— 
Com.  Dig.  Pleader,  C.  29. 

(e)  Dillon  v.  Harper,  Lord  Ra3nn. 
898 — Ante,  294.  but  see  Carrett  v. 
Smallpage  &  others,  9  East,  339—- 
Stokes  V.  Mason,  9  East,  424* 


(/)  Bristow  V.Wright,  Doagl.  666,  r 
Sir  Wm.  Jones,  4  Vol.  p.  34.  4to.  edit. 

(S)  Rez  V.  Home,  Cowp.  683.— The 
King  V.  Stevens  &  Agnew,  5  East,  259, 
360.— The  King  v.  Air^,  2  East,  33.— 
Allan  V.  The  Hundied  of  Kirton,  2  Bla 
Bep.  843. 

(A)  1  Smind.  242.  a.  n.  2. 
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a&y  unnecessary  deviation  from  it(i) ;  and  as  observed  by  Lord  Coke^  it        n. 
is  safer  to  follow  good  precedents,  for  niMi  simul  invcntum  cMt^  et  per^  ^^^^ 
fectum^k),  FACTS. 

The  principal  rule,  as  to  the  mode  of  stating  the  &cts  is,  that  they 
must  be  set  forth  with  eertainty(l)^  by  which  term  is  signified,  a  clear 
and  distinct  statement  of  the  facts,  which  constitute  the  cause  of  action, 
or  ground  of  defence,  so  that  they  may  be  understood,  by  the  party  who 
is  to  answer  them,  by  the  jury  who  are  to  ascertain  the  truth  of  the  al- 
legations, and  by  the  court  who  are  to  give  judgmeDt(m), 

In  Dovaston  and  Payne(n),  Mr.  Justice  Buller  observed,  that  certain-  ' 
ty  or  precision  in  pleading,  has  been  stated  by  Lord  Coke  to  be  of  three 
sorts,  viz.  lat,  certainty  to  a  common  intent ;  2dly,  to  a  certain  intent  in 
general;  Sdly,  to  a  certain  intent  in  every  particular;  and  that  though 
these  distinctions  bad  been  treated  as  a  jargon  of  words  without  mean- 
ing, they  had  long  been  made,  and  ought  not  altogether  to  be  departed 
from. 

By  certainty  to  a  common  intent j  is  to  be  understood,  that  when  words 
are  used,  which  will  bear  a  natural  sensct  and  also  an  artificial  one,  or 
one  to  be  made  out  by  argument  or  inference,  the  natural  sense  shall 
prevail,  it  is  simply  a  rule  of  construction,  *and  not  of  addition,  common  [  *337  } 
intent  cannot  add  to  a  sentence  words  which  are  omitted.  This  de- 
scription of  certainty  is  sufficient  in  a  plea  in  bar(i(-il')M.  It  is  of  the  low- 
est de^ee,  and  yet  we  shall  find,  that  in  some  instances,  a  statement 
which  would  suffice  in  a  declaration,  will  not  in  a  plea ;  thus  in  a  de- 
claration on  a  contract,  to  pay  the  debt  of  a  third  person,  it  is  not  ne- 
cessary to  shew  that  it  was  in  writing,^  but  it  is  otherwise  in  a  plea(/^) ; 


(i)  Co.  Lit.  303.  a.  b.— 1  Hale  C.  L. 
301,  2.— King  v.  Fraser,  6  East,  351, 
2,  3-— And  Bee  ante,  85,  6 — 8  Co.  48. 
b. 

(k)  Co.  Lit.  230.  a. 

(0  Rex  V.  Home,  Cowp.  682.— Siade 
V,  Drake,  Hob-  295 — It  was  observed 
by  Lord  C.  J-  De  Grey,  in  Rex  v.. 
Home,  Cowp.  682.  that  we  have  no 
precise  idea  of  the  sig^nification  of  the 
term  "  certainty,*'  which  is  as  indefi- 
nite in  itself  as  any  word  that  can  be 
used' 

(m)  Rexv.  Home,.  Cowp.  682 — Com. 
Di^-.  Pleader,  C  17 — Co.  Lit.  303 — 
Ward  V-  Harris,  2  Bos.  &  Pul.  267.  and 


see  the  reason,  Andrews  &  others  v. 
Whitehead  ^  another,  13  East,  107. 

(n;  2  H.  Bla.  530.— Woolnoth  «.  Mea- 
dows, 5  East,  467.— The  King  tk  Ste- 
vens &  A^new,  5  East,  257.  259.— The 
King  V.  The  Mayor,  &c.  of  Lyme  Regis, 
Dougl.  15a 

(kk)  Dovaston  v.  Payne,  2  Hen.  Bla* 
530 — Rex  9.  Home,  Cowp.  682.— The 
King  V'  The  Mayor,  See-  of  Lyme  Regis, 
Dongl.  158.— 1  Saund.  49.  n.  1 — Long's 
Case,  5  Co.  121.— Co.  Lit.  303*  a.— 
Com.  Dig.  Pleader,  C.  17 — Clwts  t;. 
Lambe,  6  Mod.  117 — Heath's  Max.  S. 

(//)  1  Saund.  276.  a.  n.  2. 


(23)  Vide  Carpenter  v.  Jliexander,  9  Jokna-  Rep-  291.  Ward  V.  Clarkj  2  Johne- 
Rep.  12.     Jacoba  v.  JW/«on,  3  Taunton,  423. 

(24)  Ace.  Spencer  v.  Seuthwick,  9  Johnt,  Rep.  314. 

(25)  Vide  ante  227.  EUing  U  othert  v.  Vanderlyn,  4  Johne.  Rep*  237.  Ibid.  239. 
n.  a-  The  contract  is  required  to  be  stated  more  precisely  in  a  plea  of  usury,  than 
in  a  declaration  in  a  qui  tarn  suit,  because  the  facts  are  withia  the  defendant's 
knowledge.    Lavrence  r,  Xinet,  10  Johnt*  Rep*  142- 
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n.         and  in  a  plea,  the  statement  of  a  deed  by  way  of  recital  <^  testatum  eX" 
BTATiNa^       »^V/'  instead  of  a  direct  allegatiooi  is  insufficient,  though  it  is  others 
rACTs.  wise  in  a  declaration(m). 

Certainty  to  a  certcdn  intent  in  general  is  a  greater  degree  of  certainty 
than  the  last,  and  means  what  upon  a  fair  and  reasonable  construction 
may  be  called  certain,  without  recurring  to  possible  facts^  which  do  not 
appear,  and  is  what  is  required  in  declarations,^  replications,  and  in- 
dictments in  the  charge  or  accusation,  and  in  returns  to  writs  of  man* 
damus(n) ;  the.  charge  we  have  seen,  must  contain  such  a  description 
of  the  crime,  8ec.  that  without  intending  any  thing  but  what  appearsi 
the  defendant  may  know  wliat  he  is  to  answer,  and  what  is  intended  to  be 
proved,  in  order  that  the  jury  may  be  warranted  in  their  verdict,  and 
the  court  in  the  judgment  they  are  to  give(o). 
[  *238  3  The  third  degree  of  certainty,  is  that  which  'precludes  all  argumenti 
inference,  or  presumption  against  the  party  pleadini^(oo),  and  as  it  has 
been  well  expressed,  is  that  technical  accuracy,  which  is  not  liable  to 
the  most  subtle  and  scrupulous  objection,  so  that  it  is  not  merely  a  rule 
of  construction  t  but  of  addition  ;  for  when  this  certainty  is  necessary,  the 
party  must  not  only  state  the  facts  of  his  c»se,  in  the  most  precise  wayi 
but  add  to  them  such  facts,  as  shew,  that  they  are  not  to  be  controvert- 
ed, and  as  it  were,  anticipate  the  case  of  his  adversary(/i).  It  has  been 
said,  that  this  description  of  certainty  has  been  rejected  in  all  cases,  as 
partaking  of  too  much  subtlety(^);  however,  Buller,  J.  expressed  a  dif- 
ferent opinion,  and  it  appears,  that  it  obtains  in  the  case  of  esioppels(r), 
and  in  pleas,  which  are  not  favoured  in  law,  such  as  the  plea  of  alien 
enemy,  in  which  it  must  be  stated,  not  only  that  the  plaintiff  is  an  alien, 
but  that  he  came  to  England  without  letters  of  safe  conduct^  from  our 
King(*). 

The  application  of  the  rules  as  to  the  necessary  certainty  in  the  va- 
rious parts  of  pleadings,  will  be  better  considered,  when  the  qualities  of 
the  declaration,  and  other  parts  of  pleading  are  stated.    It  must  be 


(m)  1  Saund.  274-  n.  1. 

(n)  The  King  v-  The  Mayor,  &c.  of 
Lyme  Regis,  1  DoiigL  159. — 1  Saund. 
49.  n.  l.»Heath*s  Max.  3. 

(©)  Rex  V.  Horne»  Cowp.  682. 

(oo)  Co.  Lit.  352.  b — The  King  «. 
The  Mayor,  &c.  of  Lyme  Regis,  Dougl. 
159. 


(/>)  Lawea  on  Pleading,  54,  55. 

(g)  ReK  V-  Home,  Cowp.  682. 

(r)  Dovaston  v-  Payne,  2  Men.  Bla. 
530 — The  King  v.  The  Mayor,  &c.  of 
Lyme  Regis,  Dougl.  159- — Com.  Dig. 
Estoppel,  £•  4 — Co.  Lit-  352-  b- 

(«)  Casseres  v.  Bell,  8  T.  H-  167- 


(26)  Vide  Spencer  v.  South-mck,  9  J^hna,  Rep,  317. 

(27)  Sed  vide  Hildreth  v.  Becker  &  Harwy,  2  Jofmt-  Cos.  339,  where  it  Is  said 
that  in  a  declaration,  certainty  to  a  common  intent  is  sufficient ;  Hex  ▼.  iforne^ 
CoTop.  682.  is  cited,  which  authority  however  establishes  directly  the  reverse. 
And  see  Cojfin  v.  Coffin,  2  Maei.  Jiep.  363,  per  Parsons,  Ch.  J.,  that  certainty  to  a 
common  intent  is  sufficient* 

(28)  Vide  Clarke  v.  JUrey,  10  Johna,  Hep.  70-    That  this  allegation  is  not  alone 
sufficient  vide  M  ibid-  ntmetr-  Skipwtth,  6  Binnof,  247-  post-  v  ol-  2.  473.  n. 


a>   rt.EADIH(^   IK    QKKKnAI.. 

nfeiMtl  that  ll  is  ficquemly  dif&cull  In  piucUo:  lo  appljr  lta«  nilet  lu         n 

W«  ^«hict.  occur.  ^2\l 

LiiriLt  ii  rcfKiisUe,  wliOa  ihc  Inw  presume*,  (bxt  tbo  kouw- 

^'yi"  tt'O  opposiio  priTiKV);  bcctuic  (he 

i-,  to  «uip  ft£ii  of  which  Oie  «lier  p»riy  f  'Sig  J 

I.-  .1.1  ;  und  ihei-cfo'f,  where  in  *n  nmon  on 

e^ic  (or  »□!  r<[Miiij<K  u  private  road  leodiciR  ihratifih  ilHi  dcfcn- 

*  graund.  ihc  dccUraiiou  ttkied  thai  the  ilt^retiduiit,  by  tv>*on  nf 

■  peuesaiorii  miKhi  la  ha«crvpaitcd.  tec.  on  general  (letnumT  ti  vrai 

Ktcd  (b'<t  it  did  not  ahe»  by  whit  riKhl  ot  nMif{nt)i)n  the  dt.lcnihint 

sbotintl  10  trpitlr,  iiiid  Ihal  lie  wuA  nol  bouixlof  Eorr.tnxn  nght  RietHy 

[«D  occiii.icr.  bui  tlic  court  held  ihal  ihe  dcdir^tion  wes  Ml(fl<:lemt 

cv.  J.  6.iiil,  the  dUliiiciion  is  heiirecn  r.   ;  /  .^iriR" 

urge  upi-n  (he  HRhi  of  ibe  defcmljni.  -i  '  lU 

ni-cir  piciciibei  III  rir:hl  or  h)>  own  viluit  .  <    \'.iQ 

LintifTb  preilun  ltd  <u  be  linioraot  of  llic  t]clci.<i.M«  3  ulic.  •'\-<i  cannot 

refofo  pitad  h,  hui  in  ibe  Utier,    the  ilcronduut  linovriiif^  hlk  own 

ftaxe,  in  riKhl   of   witkh  he   tluimt  a  privilege,  m>iH  ki  forth  »uch 

tc([;},'»     So  lew  certainty  is  (e(|iiircJ,  ^nrt  ^tr-ri.-.i  Hur.k  .r,-  sMffi- 

^11  ,  where  ii  i*  to  he  prcsumcil,  ihjt  iLc    [i.  r  jc- 

lainicd  with  I'lC  minute  circumvtanceai  thub.  lii*.c 

Ihurtit,  gencnl  •'irtik  are  atifTicieiti  in  ihcil' << :  ■■..  ttv 

piw  be  M  nol  prcftumed  to  he  able  lo  leironh  ivit)i  cormiitty  ihcKood* 

^^^^('■(u^;  but  in  a  declaratlnn  on  iha  ftiMuie  of  hue  sod  cry,  the 

biniiff  muu  sijiic  tho  puriiculurs  of  lih  etind»  Uken(»). 

■  *lt  ts  ulta  u  tule  in  p1c.iiliii|r,  lliai  ht  KCiieruli  wIictc  b  tnbjeci  com*   T  '^^0  'j 
Rhcnds  muMpliiiiy  of  mutlor,  tliere.  In  order  to  avoid  ptnllxlty,  tbo 
■  IIdhis  geiierwl    plc:>ilii<K(i'tt)ii"  hiit  <t|  ihccc  are  many  iiistjiice»  in 
pbich  thi>  rule  doei  not  upplyi  cipcciully  in  juitihcatloiH  of  Uandcri 


1   Aii.|t*w*  fc   nlh^r*  «  W1ilt|ih(«-I 


The   fnliubltanu  of 

^-ml,  379. 
'  '  '     tittublUnU   of 
■ .   375. 
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anil  in  pleat  of  perfomiaivcct.  we  will  bereiificr  coniidcr  Ibo  rulet  In  Its 

_    ^^^^'npplicaiion  to  iliif  (MDiciiliir  pMt«  uf  pleulltiK. 

When  ibe  f^tcca  utc  not  rtnllf  HiJilcd  with  uiIBdott  CDruinir,  tltcltf 
Iroduttion  of  the  wotd  ■*  etrrtain"  U  o(  no  vVriik  c  i  -.  ilmi  a  HrrUrultoa 
ia  <iehi  for  asum  o(  money  forfeited  "  hy  wiri'i  toW," 

or  for  tTKitiT  due  "on  ■  cerdun  honil,'*  wiili  mifli- 

cioni^x);  Boa  ^P'dkl  rirctaraiiiiB  in  uauinp!iii  '  r-j- 

(ion  tliitt  Ibc  pJaiotiff'  would  tfo  "  a  ceri'itn  ^< 
il(yl;  Ml  where  itio  dccUrstioii  siaicd,  thai  ii 
plaintiff  hud  wild  to  tho  drfendoni  a  "  ceniun  h 

and  lor  "«  crnuin  qinmuir  of  certun  olli"  II'  '  i  .  »  a 

ceriarn  ilmt ."  whidi  had  cluptcd.  though  it  '>  •  .1  bf 

vcidictt  it  would  have  been  bad  or  den>urrcr(;  '    -n  In 

trc>piu>  •*  bjf  virtue  of  a  ccnain  writ,  he."  bin  m>t  sc  ■  , 
in»ufficiciii(o).*'    S(i  the  wo»cl3  '■  duly,"  "  lawfully,"  ■•  m, 

]~  '341  7  without  ibowing  the   *in:itier  of  foct,  arc   icldom  oi   ~ 

itiv(i);>-  tliDUKb  in  some  cases  ihc  statement  that  the  oiii..  .^iu  .m- 
b*f»lly"  or  •'  unjuatly."  kc.  did  the  wrong  complained  ot,  witlKitit 
sViuwiiig  the  particular  ai;is,  may  be  KufTulcni  to  deslgu^tc  that  to  be 
a  crime  or  injury,  which  mi|jht  oUierwitc  stand  indifferent  i  «*  lu  an 
acil'iti  on  (liG  case  for  unlAwfully  procuring  a  wife  lo  l«ave  her  hn»-.  J 
lr»llll(f). 
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III.    IIULES  OF  CONSTSCCTION. 


It  ii  a  maxim  in  pleattinft  that  every  thing  ahalt  be  taken  most  strong- 
ly agutm  the  paity  plca(ling((/J,  or  rattier,  (hni  if  the  mcaniug  of  fhe 


(»>  Ser  the  tatet  tnfra.  &  \ndrews 

MS. 

Mlicrt  V.  w).',td.»d  &  ■ic>'>thcr,  13 

(0)  1  S»unJ- 

->.   If.'2-Blk1(,y  B  Dann  et  al-,  ? 

(4)  t;.sc    ■ 

r  ^   i  I'.l  ^aS^Mou't.  467— «fi  V. 

erJl»,  S  C- 

.(]<  ]tlwii.lU»Fr.  54(1— IlieKingv 

1  Burr.  Hg 

M  »l»>'iir b Biii^iwa ■''T {,)>■■< RriC'S) 

and  B'lr^tukts 

puc1>  180- 

ISO- 

fr)  T.,e  Co.np»n>  .rf-  F..limfck.r.  t.. 

f«)  Wii.smoi 

Ala,  1  II1M-&  I'uMCKi  103. 

584- 

W  Wliilr  f  Wilwn,  3  t)a«.  It  CuL 

U)   1  S«nd 

■e  V.  Grcenbank,  Wlllui 

2J9  0,  R— IJt  Sfmondi 
ISO  V  SlK'diltii,  i  \\:tr^  h  l\il.   MS — KatI 

(f)  Wanl  %-  Ifarrlt,   3  Boi-  It  Pul>      of  Ktrry  f  Baaur  Bi  al ,  4  KaiJi^^iJ- 
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I  bn  (!(]uifaca1i  tl'cy  ■liall  be  oonstrucd  oio«t  ^irontct)'  agaiiut  ihe       m. 
U%j  ptuaiiini;  llicm(r) ;  far  ii  i»  to  be  iniendcd.  tint  overy  pf^rMio  stuv»  H*^^*  ■■< 

s  (aToiifably  w  himself  »  powililcf/)  Bui  In  upplfini;  lhis^',„, 
aim.  the  other  rules  milat  tic  kcpi  in  ricw,  ond  purticuluilf  tha*c 
Ictipg  to  Ihc  TBCts,  -if  wliich  ilic  couils  will  rjr  ngtth  uU  noiica, 
Ithout  their  bcinn  »iJiicd  iu  p|cjilin^(j!') i  >t>d  thr  m*xim  ii^clf  mUkt 
kreceitrcd  witb  tutne  iguatili cation,  Ibr  tbe  lonxtiajie  of  the  plcedioe 
■tk  bate  •  reasonable  intcnddieni  ntid  i;onsiriicUDu(A)  \^  mxl  wber«  dti 

nwloii  b  capable  *of  dilTerent  incanmgs,  ItiHt  lb:!!!  be  ukon  which    [  *S43  ~\  1 
Q  uipport  Ihe  decbmlofii  &c.  and  not  (he  other,  wVicb  iroiiia  defeu 

Bat  the  fiuitcF  must  be  cafiabte  oF  dilHiKBt  Tncaorngs,  b^Uie  court 

iDot>  in  order  to  Mpport  the    piocccilttiK,  In  wliieh  the  pankuUr 

I,  arbitrarily  k;ivc  it  a  mcjning  n^n^i   *«hkA   the  use,  h>- 

.  and  iind<retan<ling  of  nunkind,  would  pluinly  rcTOlU"-     But  ir  it 

I  (Uarly  ea/iable  of  different    fucbalngs,  ii   docs  unt  Dpjieur  \it  club 

uiy  rule  of  conmrutiton,  upiilicd  even  lo  criminal  pruceedio^^t tO 

Rinitruc  it  in  thai  sense,  in  wliicli  Ilic  ptiriy  framing  the  char|;c  muiC 

ratuod  to  hitte  tiied  it.  if  he  tnicndcd  thai  his  cliBi't(c  thould 

iih  it»elf(7).     Every  iniUciment.  £cc.  uu);l)l  to  [:(inuiii  a 

ntjikie    dcicription  of  tn^h   (acts  and  circumn.incea  ua  ctMiititUle 

;  crime,  i^c,  will. our  inconslaiency  or   repugnancy;  fatil  except  io 

|r|icular  easel  where  prcciso   tcchniral  expicfttion*  ate  required  10 

^  uted,  there  h  no  rule  thit  oiher  words  sJiall  be  employed  thsn  KUch 

n  ordinary  uae,  or  that  in  indictmems  or  other  pleadings  <t  dif- 


(<)  PerBiiIIer.J^Dovmonn.Piynf, 
■"  i-Bli.  530- 
R/)  Co.  Lit.  30.1.  h- 
|(f>)  Aiilc,  317  to  aS9~Ai  to  nib  at 
iddeiKlo  (infpila  tiaguha,  act  Itvx  v- 

u.  SCamph.  i;^9. 
RA)  Com-  Dig.  Ploider,  C.  25^Coiea 
iVadt.I  Lcv.190,— Amheratv.Skyn. 
^13E■a^S63■ 


(0  Wfit  *■■  Ahina,  1  SsOc  33S— 
Tlip  King  «  Steveni  et  al-,  5  Emi.  3j7. 
Amhmt  V  Skj-iincr,  \2  Cut,  'iTV.  At 
to  ibr  cflcGt  of  "  p>'>dictu("  b  "iilUB." 
and  conttniei icii  oFth>m,  »tt  Woid- 
lord  fc  wtfc  V  Athlcy.  U  S.M,  SM- 

(j)  Pec  Ld.  Ullcnboreufh,  Cti.  J 
The  KiiiRv.  Sie.en» et 41,  SEWt. asr, 
aiui  id,  WouboUi  V-  Neadowa^Ud. 


k  Uaaitgi  T.  Bud  U  C«rlii.  13  Jilmt.  Rtp  482. 

I  till*  is  the  rule  lit  niK*n]  lo  nctian*  for  worili,  either  ipakcn  or 

4,  tile  court  i|  to  nndonlind  ihcm  acioriling  w  tlioir  urdinurjr  acc'ii* 

f  mankind      Batk-t  *.  mrkiT^isn.  i  Jnhna    tttfi.  Jg«.     tUulK'nK  v. 

Ml**  Jlfp.  ♦»•     fiabrra  ».  Cundm.  9  Ra»f'<  «»:p.  Vj.     fi«,Mi      c  ; 

,,  1  />B?/o«,  114-    fliwT-  JffJrAeO,  3  fl.i't  »    *««  ».  Aanteis. 

pw},  37.     ^«Am  r.  R'unf,  .1  Catitet  Mrp-  Tfr-    Dul  «Ull  ll 

S«  muat  be  unciiulvoMl.    ffiirriiun  r.  .VmiHwi,  4&^  Ar^aW-  ". 
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HI.  ferent  sense  is  to  be  put  apon  them  than  what  they  bear  in  ordhiaiy 
RuiBs  op^  acceptation;  and  if,  where  the  sense  may  be  ambiguous,  it  is  suffi* 
TioN.  cientiy  marked  by  the  context  or  other  means  in  what  sense  thry  are 

Intended  to  be  used,  no  objection  can  be  made  on  the  ground  of  re- 
fiugnancy^  which  only  exists  where  a  sense  is  annexed  to  words  which 
|[  *343  1  is  either  absolutely  inconsistent  ^(herewith,  or  being  apparently  so,  is 
not  accompanied  by  any  thing  to  explain  or  define  them.  If  the  sense 
be  clear,  nice  exceptions  ought  not  to  be  regarcled(^}.  It  is  also  a  rule 
relating  to  the  mode  of  stating  facts,  and  the  form  of  the  pleading  od 
either  side,  that  the  court  are  ex  officio  bound  after  verdict  to  give 
such  judgment  as  appears  upon  the  whole  record  to  be  proper,  with- 
out regard  to  the  issues  found  or  confessed,  or  to  any  imperfection  in 
the  prayer  of  judgment  on  either  side(/);^^  and  on  the  same  ground 
we  shall  hereafter  see  that  when  there  is  a  demuri*er  to  a  plea,  repli- 
cation, &c.  if  the  prior  pleading  be  defective  in  substance^  judgment 
will  be  given  against  the  party  pleading  it. 


IV.  DIVISION  OF  PLEADINGS. 


IV.  The  jiarta  of  pleading  have  been  considered  as  arrangeable  under 

DiviBiovor  ^^Q  heads  ;>?r«r,  the  regular,  being  those  which  occur  in  the  ordinary 
course  of  a  suit;  and  aecondlij,  the  irregular,  or  collateral,  being  those 
which  are  occasioned  by  mistakes  in  the  pleadings  on  either  side(m). 

The  regular  parts  are,  Isl,  The  declaration  or  count.  2dly,  The  filea^ 
which  is  either  to  the  jurisdiction  of  the  court,  or  suspending  the  ac- 
[  *244  J  tion,  as  in  the  case  of  parol  demurrer,  or  in  ^abatement,  or  in  bar  of 
the  aciion(n),  or  in  replevin,  an  avowry  or  cognizance.  3dly,  The  re* 
plication^  and  in  case  of  an  evasive  plea,  a  new  assignment^  or  in  reple- 
vin the  {ilea  in  bar  to  the  avowry  or  cognizance.  4thly,  The  rejoinder^ 
or  in  replevin,  the  replication  to  the  plea  in  bar.  Sthly,  The  aur^re* 
joindevy  being  in  repievini  the  rejoinder.     6ihly,  The  rebutter.    7thly, 

(it)  Pep  Ld.  Ellenborough,  Ch.  J —  ^70,  1. 

The  King  v-  Stevens  et  al.,  5  East,  259,  (jn)  Vin.  Ab.  Pleas  and  Pleading,  C* 

260.— The  King  v.  Airey,  2  East,  33-  (n)  Id.  ib.— Bac*  Ab.  Pleas  &  Plead- 

(/)  Le  Bret  v,  P&pillon,  4  East,  502.  ing,  A* 
Charnley  v-  Winstanley  et  ux.,  5  East, 


(35)  Vide  Hnvens  v.  Bush^  2  JofmS'  Rep*  387»  King  v.  ffarrison,  15  Eatt*s  Hef. 
614,  615.  post.  331,  332. 
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The  tur^rebutter^o)^  and  flthly,  Pleas  fiuis  darrein  continuance^  where  the        rv. 
matter  of  defence  arises  /lending'  the  suit  Divisiow  op 

The  irregular^  or  collateral  parts  of  pleading,  are  stated  to  be(/2},  r  9244  1 
Demurrers  to  any  part  of  the  pleadings  above  mentioned.  2dly,  Demur* 
rers  to  Evidence  given  at  trials.  Sdly^  Bills  of  Excefitions.  4thly) 
Pleas  in  scire  facias.  And  5thly,  Pleas  in  error(y).  The  particular 
nature  of  each  of  these  parts  of  pleading,  together  with  the  claim  of 
conusance^  demand  of  oyer^  and  imparlancesy  Sec.  will  be  considered  in 
the  following  chapters. 

(o)  Yin.  Ab.  Pleas  and  Pleading,  C-         (p)  Vin.  Ab.  Pleas  and  Pleading,  C. 
Bac-  Ab*  Pleas  and  Pleading,  A«  (q)  Id*  ibid* 


i 
1 


t 


♦CHAPTER  IV. 


OP  THE  PBjECIPE  AND  DECLARATION. 


Vheh  the  pUinlifT  cotninence*  hia  action  by  tfieeial  orig^at  writOrTunX' 
^bUli  wlien  the  octlun  is  for  a  money  demand  atnouming'o  ?u{.,  %»  in'^"^ 
Kial  advi-uhle,  in  order  to  prevent  the  delay  ucrWioncd  by  *  writ  of 
rrror  in  the  Exchequer  chamherX")!  <t  U  usual  for  the  pleader,  [urti- 
'^uturly  ill  tipediJ  aciiona  of  a^sutupMl,  to  frame  what  i>  termed  the 
/■ricific  tor  tuch  nril.  whicit  praecipe  it  delivered  to  the  fiUur,  Mho 
-.ticrcuimn  iMues  ■  ea/tian  in  ihe  first  instance)  keeping  the  prx-'ipe  a* 
iiiatrucliotis  Ibr  tie  i)rit;liial,  which  iii  not  in  faci  issued,  unlcx*  it  be- 
contc  necess.iry,  in  consequence  of  a  writ  of  error,  opon  a  jud^ro^ntby 
<]climh(6)  The  form  of  iho  prxcipe  in  aaitimfiair,  except  ia  its  com- 
uicnccmcni  nntl  conclusion,  is  precisely  similar  to  the  declaratiotlt  »ct- 
liiig  furth  ihii  lime,  place,  and  other  circum stance*,  which  constituie 
tiic  catiio  of  ueiion,  with  Ihe  same  particularity(r)  ;  but  in  an  action  of 
rrafiait,  [which  hftwcvcr  ts  rarely  conitnentcd  Ny  orit^tnaj,)  lliough  the 
Lccsptifiacs  *are  set  out  at  length  with  the  same  number  of  counts  as  in  [  *34S  | 
I  ,u.  (  -,>i(.n,  yei  lime,  number,  <iuamitie3,  and  value>  arc  not  panicu- 
■  ;hr  pr;ccipe(rf). 

•ommeneemtia  of  the  /tr(rci/w  in  att'tmpsii{r),  which  is  not  lobe 
<r  any  court  or  term,  the  venue  ehould  bo  laid  in  Ihe  county  In 
bKh  ilic  dciiuii  is  inienilcd  to  he  tried,  not  bcin^  one  of  the  cuuiilies 
p.itioe,  into  which  an  ori[;inat  writ  doea  not  run(y^)  i  if  the  ttetentlaot 
I  Im  Ebuiiil  in  that  countyi  a  ustatum  ca/iitta  must  be  issuri]  into 
jfeiooumy  where  he  may  be ;  fur  thougli.  laying  the  venue  in  ihe  tie- 
loD  in  a  county  different  to  thai  in  the  original,  it  not  nu  irreguU- 


[d)  Bedroftn  v.  F.ilotph,  1  Sid.  424-—      cceortlinff  to  lAe  faeU)  anil  £.  P.  Ute  ^ 


— GUb-  K   B-  3I9-— R   Ml 
-TiJd's  fruc,  3d  edil   W,  M- 
b}  TiitU'*  Prae.  3d  edji  96,  7- 
L}M.  Eiit  90- aee  past.  3  Vol- 7- 

n  U\.  Eat.  539. 
tf)'riic  formuj'Bprxcipe  iasaiump- 

fli  ak  foUowi (town)     If 

bV- oiiilie  you  *i-('ur«,  bo-ibenputby 


platt,  mcraliant,  thu  they  bij 

before  III  nn —  [a  ,frnin-a/ rvfurn 

(/iiy),  whrirrsiKvtr  we  (hall  tlicn  he  Un 
England,  lu  atifw.  For  that  wbcreu, 
be.  (Atrr  Mf  ftrtk  Me  OWH  a/  orrido 
prtriulff  at  in  u  tltttaratitn.  iinif  tm- 
etadt  u>  /allmn  ' )  lo  the  ilutnige  of  <l>e 

uld  A.  Bofr-    aa  It  i»  taid. 

^^  mepnsi  3  V<i|.  y. 


OF   THE   PRjBCire. 

ru^riiynf  nbicli  ibe  flcrendanthimscKcin  itkc  «dnmai;c,  jroihi* 
by  <hc  practice  of  tlie  toiin  tit  K.  B.  be  thereby  iliicb4)rgcd(ff).l 

name*  of  jill  Itic  panics  must  also  be  currecily  ttuediiuid  the     

addition*  rc<iuir«,  *■  tbu  in  orij^al  wriiB,  ibe  eitate  or  def[re«i  or 
<■  mystery  or  tlie  lie  fell  da  utt,  aiid  tlic  lutrnn,  bmolcts  or  pbco«  and 
«  couoUes  ill  which  iheir  were,  or  tie,  i>r  in  whlrh  (hey  be.  nr  were  cio- 
M  verwnl,"  shall  be  in3ericcl(A).     Under  tliit  ?.'.  i  '  .      '  '  .    ~     . 

dcbciibe  ihc  defendant,  either  by  his  nddilioTi  ' 

ffr  '347    J  and  thcrefDrc.  where  the  defendant  is  ikscibc.j  - 

llenMHur  yeoman,  he  cannoi  plead  that  he  vim  ^  ...t..  u-i.i,  ^■. 

vrm3(M):  and  the  iitainiifT  bus  his  clectiQii  tu  iJCBcribe  (be  ixicnit«fit> 
ciihcr  of  ihe  place  al  his  jhode,  at  the  lime  of  (he  ixuini;  of  the  writi 
or  ol  any  plice  which  be  Iiad  formerly  frcqaente(1(i)'  When  the  dc- 
fcnduui  1>  dmeritied  by  »n  aliax  dktus  the  ddilitioa  khoutd  be  kfier  itie 
Gui  Diine(y);'  »nd  where  ibeie  are  scveml  >lefeiidMtts,  tliC  addlTioa 
of  eitcb  isuau'lly  dcsciibcd  separately  ;  hut  in  an  itciion  «i;uin4t  husb*n4 
aikd  wife,  no  addition  of  ihe  lulier  is  nccc»aty(it).  In  proeecdiniti  to 
Outlawry  and  in  tndictmenis  these  points  arc  slill  material,  and  imiecd 
Bboiild  in  all  cases  be  aiten'led  to  by  the  pleader  In  fraitiiDK  the  jKi 
bul  a»  oyer  of  the  writ  cannot  now  he  crnved,  and  is  ii  is 
to  insert  llic  defendant's  addition  of  place  or  de^ee  in  any 
t!on(Oi  no  advanlage  can  bi-  mken  in  pleading  ofn  misuke  oft! 
lion  in  the  prxclpe  ororiginBJ,  unless  ihc  misaddltion  be  gnnci 
InMrted  m  the  declaraiion,  in  which  case,  it  mii^hl  bo  open  lo  ttto  de- 
fenilunti  to  plead  in  Bbaiemcni('n).  The  prxci|ie  ibui:  rc<{uire  the 
Bberiff  to  )avc  iho  defendant  In  (ourt.  on  a  f^cncrnl  :ind  not  »  tpecUt 
rcinm  EJ.y. and  in  the  King's  Bench,  not  at  We st minster,  l>ui  gcnenllyt 
wheresoever  ibe  King  shall  then  be  in  Eiigl»nd(ii).     Inactions  of  debt 

i  r  "248  ]  '^nd  coiren^nt,  the  pr£cipc  and  «/iia«  ihcreon,  as  frnniL-d  by  (he 
er,  contain  only  a  general  complaint,  without  exprestung  the 
of  the  cause  of  aCtion(o).> 


is)  Yates  v.   PUilon,  3  Lev.  235. 

posl.349— K-B.:2C.2.a- 
(A)   I  III!!).  S-  c-  S.    See  the  (urro. 

past  3  Vol.  7- 

(/lA)   Smith  V.  Mmon,    t^,   R»ym. 

LI4I. — Horspuolo  t.  lUrnson,  t  Stra- 

S56 9.C.  3S\ra  816. 

<0  .:nrlisos  B-  Munoi.  2  Stra-  934  — 

Bsniei,  ISi— OrsycDie  p.  Cur«on,   1 

LdIw.  «). 
Ij)  Leach,  C.  L-  4S9— 1  Ssuml.  14. 

B-1. 


{k-)  Bac-  Ab-  Mlinomer,  n,  4. 

(0  tiny  el  at-  t<.  Siilntir,  3  BiiC  tnli 
PuJ.  OfJS.  ■ 

(m)  Murray*.  Uubbart.  10 
Pul.  MU—l  Swnid.  313.  a.  a 
S^and   209  a-  n.  1. 

(n)  I'idd's  Prae-  IttO— SbDllkMH^ | 
e.  filkioiiCin.  Stra.  I15S. 

(u)   See  the  foroii  In  Ihln,  ThWb  I 
Forms.  31.  4S.— Imp.  Prw.  K.  B.  7kh| 
edit.  391— 6ih  edit.  SJ-— .uiJ  iu  Cit*- 
i>imi,  Tidd's  Forna,  > ' 


(1)  Vide  7ViW#ftry«-3*2,?«. 
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OF  THE  DECLARATION. 


The  declaration  is  a  specification,  in  a  methodical  and  legal  form  of 
the  circumstances^  which  constitute  the  plnintifTs  cau»e  of  action(/^). 
It  may  be  considered  with  reference,  Ist^  to  those  general  requisites  or 
qualities^  which  govern  the  whole  declaration ;  and  2dlyi  to  ita  form  and 
particular  parts  and  requisites. 


I.  THE  GENERAL  REQUISITES. 

The  general  requisites  or  qualities  of  a  declaration  are,  Isti  that  it|.  Gehebas 
correspond  with  the  process(9r),  and  In  bailable  acdons  with  the  ac  etiam^^^^^^'^^ 
and  affidavit  (o  hold  to  bail ;  Sdlf^  that  it  contain  a  statement  of  all  the 
£icts  necessary  in  point  of  law  to  sustain  the  action,  and  no  more(r) ; 
and  3dlyi  that  these  circumstances  be  set  forth  with  certainty  and 
truth(«). 

Regularly  the  declaration  should  correspond  with  the  process ;  but  as  Ist*  Should 
according  ^o  the  ♦present  practice  of  the  courts,  oyer  of  the  writ  cannot  ^^''r^'P°"^ 
be  craved,  and  a  vaiiance  between  the  writ  and  declaration,  cannot  in  any  cess. 
case  be  pleaded  in  'abatement(r) ;  and  as  there  are  several  instances  in  [  *S49  J 
which  the  court  will  not  set  aside  the  proceedings,  on  account  of  a  va- 
riance between  the  writ  and  declaration(u),  many  of  the  older  decisions 
are  no  longer  applicable  in  practice.     In  the  King's  Bench,  when  the 
proceedings  are  by  special  original,  we  have  seen  that  the  venue  musi 
be  laid  in  the  county  into  which  the  original  was  issued,  or  in  bailable 
cases  the  bail  will  be  discharged(v) ;  but  in  the  Common  Pleas  the  bail 
would  not  he  discharged  by  such  variance(w),  and  where  an  outlawry  has 
been  reversed,  the  plaintiff  may  in  C.  P.  declare  in  any  couniy(jr).  We 
will  consider  how  far,  according  to  the  present  practice  of  the  courts,  the 
declaration  must  correspond  with  the  process,  or  the  ac  etiam  and  affi^ 
davit  to  hold  to  bail,  with  respect  to,  1st,  the  names  of  the  parlies  to  the 
action  i  2dly,  the  number  of  such  parties ;  3dly,  the  character  or  right  in 
which  they  sue,  or  are  sued ;  4thly,  the  cause  and  form  of  action ;  and 
under  each  of  these  heads,  the  consequences  of  a  deviation  from  the 
process. 

Istf  With  respect  to  the  names  qf  the  fiarttesy  when  bailable  or  com- 

>)  Co.  Lit  ir*  a.  303.  a — Bac.  Ab.  Sidneff,  3  Bos.  &  Pul.  395.— Spalding 

B8,  B — Cora.  Dig.  Pleader,  C*  7-—  et  al.  v.  Mure  et  al.,  6  T.  R.  364. 

ath's  Maxims,  1, 2.  (u)  Spalding  et  al*  v.  Mure  et  al>«6 

')  Com.  Dig.  Pleader,  C.  13.  T.  B.  364. 

r*)  Co;  Lit.   303.    a.— Parlridge    v,  (v)  Ante,  246.    Tidd.  4th  edit-  366. 

uige  et  al.,  Plowd.  84.— Buckley  v.  (w)  Imp   Prac*  C.  P.  159,  16a— I(. 

jmaa,  Plowd.  122.  H.  22  Geo.  3.  C.  P. 

r)  Id*  ibid.  (x)  Whitwick  v.  Hoven^en^  3  hev^ 

)  1  Saund*  oU.  a.— Gray  et  al.  v-  245 — Imp.  C  P-  ($12. 
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I-         mon  process  in  the  King's  Bench  or  Common  Pleas  has  been  issued 

Geker^  *^' against  the  defendant  by  a  wrong  name,  if  he  appear  in  such  name  he 

will  be  estopped  from  pleading  in  abatementi  and  the  declaration  may 

[  *250  ]  be  conformable  to  the  writ(t/);^  *and  if  he  appear  by  his  right  name, 
the  plaintiff  may  declare  against  him  by  such  name,  stating  that  he 
was  arrested  or  served  with  process  by  the  other,  in  which  case  the 
defendant  cannot  plead  the  misnomer  in  the  writ  in  abatement(fz').     It 
has  been  decided  in  the  King's  Bench,  that  on  process  not  bailable,  if 
the  defendant  do  not  appear,  the  plaintiff  cannot  rectify  the  mistake  by 
appearing  for  him  in  his  right  name,  according  to  the  statutc(a:);  or 
by  appearing  for  him  in  the  name  by  which  he  was  sued  and  declaring 
against  him  by  his  right  name(j/) ;  though  if  the  plaintiff  were  to  ap- 
pear for  the  defendant,  in  the  name  by  which  he  is  sued,  this  would 
warrant  him  in  proceeding  to  judgment  and  execution(z) ;  but  it  has 
been  decided  in  the  Common  Pleas,  that  even  in  bailable  process,  an 
arrest  of  a  person  by  the  name  of  Weston,  and  declaration  de  bene 
esse  against  him,  as  Wason  sued  by  the  name  of  Weston,  was  rcgu- 
lar(a) ;  and  it  has  been  since  determined  in  the  King's  Bench,  that  if 
a  defendant  be  served  with  process  by  a  wrong  christian  name,  and  af- 
terwards the  plaintiff  enter  an  appearance  for  himy  and  serve  him  with 
notice  of  declaration  by  his  right  name,  and  proceed  to  judgment  and 
execution,  the  court  will  not  set  aside  the  proceeding:  for  irregularity, 
merely  on  the  ground  that  the  defendant  never  appeared,  because  he 
ought  to  have  pleaded  such  misnomer  in  abatement(^) ;  and  it  has  been 

[]  *25l  ]  derided,  that  *where  process  has  been  issued  against  a  defendant  by  a 
wrong  name,  such  misnomer  may  be  cured  by  amending  the  writ,  if 
there  be  any  thing  to  ^mend  by,  and  then  declaring  against  the  defend- 
ant by  his  right  name ;  as  where  the  defendant  is  properly  named  in 


(^)  Smithson  v-  Smith,  Willes,  461. 
B.irnes,  94. — Stroud  v-  Lady  Gerrard, 
1  Salk.  8—  Doo  v.  Butcher,  3  T.  R.  61 1. 
H^'Ie  V.  Finch,  2  Wils  393.— Bac  Ab. 
til.  Pleas,  I.  11— Tidd's  Frac.  582-  n. 
i.  acr. — Benson  v-  Derby,  Ld,  Raym* 
249-  cont. 

(w)  Doo  V-  Butcher,  3  T.  R.  611.— 
Murray  v.  Hubbarl,  I  Bos-  &  Pul.  645. 
Hole  V-  Finch,  2  Wils.  293 — Claik  r. 
Baker,  13  East,  273. 

(x)  Doo  V'  Bu*c!ier,  3  T.  R.  611.— 
Dring  v-  Dickenson,  11  East,  225,  6. 

(y)  Delancy  v-  Cannon,  10  East,  328. 


Dring  v,  Dickenson,  11  East,  225,  6. 

(z)  Crawford  v-  Satchwell,  2  Stra. 
1218  —Cole  V,  Hindson  et  al.,  6  T.  R. 
234  to  236. 

(a)  Symmers  v»  Wason,  1  Bos.  imd 
Pul.  105. 

(b)  Oakley  v.  Giles,  3  East,  167.  But 
it  is  observed  in  the  notes,  that  it  did 
not  appear  in  what  name  the  plainiifT 
entered  the  appearance.  It  turned  on 
the  \*  aver  of  the  irregitlarity. — ^Delancy 
V.  Cannon,  10  East,  328— Dring  v. 
Dickenson,  11  East,  225,  6. 


(4)  If  a  person  enter  into  a  bond  by  a  wrong  christian  name,  and  be  sued  on 
such  bond,  he  should  be  sued  by  the  name  in  the  bond,  and  a  declaration  against 
him  by  his  ri^ht  name,  stating  that  he  by  the  wrong  name  executed  the  bond, 
is  bad,  and  ihc  defendant  may  avail  himself  of  this  objection  under  the  plea  of 
non  est  f<4Ctum.     Geuid  if  others  y.  Barnes,  3  Taunt.  504^. 
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the  affidavit  to  hold  to  bail>  but  is  mistaken  in  the  process(6).  If  there  I. 
be  reason  to  doubt  the  defendant's  name,  it  may  be  advisable  either  to^'"'^'*^^  ^^' 
wait  til)  the  defendant  has  appeared,  and  to  declare  in  chief,  or  to 
declare  de  bene  easej  with  an  alias,  and  it  has  been  held,  that  a  decla- 
ration against  a  defendant,  by  the  name  of  ^^  Jonathan  otherwise  John 
Soans,"  is  8ufficient(r).^  If  the  plaintiff,  not  being  aware  of  the  real 
name  of  the  defendant,  declare  against  him  by  his  wrong  name,  and 
be  plead  the  misnomer  in  abatement,  it  is  not  necessary  to  enter 
a  cassetur^  for  the  court  will  give  the  plaintiff  leave  to  amend,  even  in 
proceedings  against  a  pr'isonei(cf),  unless  previous  to  the  application, 
the  debt  has  been  tendered.  Where  there  has  been  a  misnomer  in  the 
writ,  care  must  be  taken  on  the  part  of  the  defendant,  not  to  wave  the 
objcction(<?) ;  and  it  is  said,  that  he  may  move  before  appearance,^  to 
set  aside  the  proceedings  for  irregularity(/),  or  where  he  has  been 
arrested  on  bailable  process,  he  may  support  an  action  of  trespass  for 
the  false  imprisonment (5^) .^ 

Where  the  name  of  the  filaintiff  has  been  mistaken  in  the  process, 
it  is  advisable,  as  in  the  case  of  a  defendant,  to  state,  that  '<  A.  B.  (the 
real  name)  at  whose  suit,  by  the  name  of  E.  B.,  *C.  D.  was  served  with  r  #25 2  1 
process,'*  or  ^'  arrested  in  this  suit,  complains  of  the  said  C.  D.  being, 
&c.(/^)  ;•*  for  if  the  plaintiff's  misnomer  be  continued  in  the  declaration, 
the  defendant  may  plead  it  in  abatement,  though  he  cannot  in  bar  even 
in  the  case  of  the  name  of  a  corporation(z).^ 

2dly,  With   respect  to  the  declaration  corresponding  with  the  pro- 
cess in  the  number  of  the  parties,  it  has  been  held  that  if  a  writ  be  sued 

(fi)  Stevenson  v.  Danver.s  2  Bos.  &  Pal.  647. 

Pul.  109.  ig)  Shadgett  v.  Clipson,  8  East,  328. 

(c)  Scott  V,  Scans,  3  East,  111.  Ti4d's  Prac  582-  n.  i. 

(<Q  Owens  V*  Dubois,  7  T.  K.  698.  (A)  Murray  v.  liubbart,  1  Bos.  and 

(je)  See  the  mode  of  appearance,  and  Pul  647- 

of  giving  the  bail  bond,  Tidd's   Prac.  (1)  Mayor,  &c-  of  Stafford  v.  Bolton^ 

Sd  Edit.  582.  n.  1.  1  Bos.  &  Pul-  40—3  Anstp.  935. 

(/)  Murray  •».  Hubbart,  1  Bos.  and 


(5)  If  the  surname  of  the  obligor  in  the  body  of  a  bond,  varies  by  a  slight 
mis- spelling,  producing  scarce  any  change  in  the  pronunciation  from  that  in  the 
subscription,  he  may  be  sued  by  the  name  subscribed  alone,  without  an  alias 
dictus.     Meredith  v.  Hinsdale ,  2  Cnine*a  Rep-  362. 

r6)  Vide  Menziet  v.  Rodrigues  li  others^  Price* a  Exch.  Rep.  92. 

7)  Vide  Scandover  &  others  v.  Warnet  2  Campb-  270.     But  the  court  will  not 

tharge  the  defendant  on  motion,  unless  he  will  undertake  to  bring  no  action. 

V*  V.  Lorch,  2  Taunt'.  399.  Where  there  is  only  an  inaccuracy  in  the  spelling. 

lat  the  name  is  still  idem  sonans,  the  court  will  not  discbarge  the  defendant* 

tbol  V.  Beneditto,  2  Taunt.  401. 

3)  Vide  Med-way  Cotton  Manufactory  t.  Mama  U  another,  10  Mass.  Rep.  360. 

•.  363.     Where  a  deed  is  made  to  a  corporation,  by  a  name  varying  from  the 

2  name,  the  plaintiffs  may  sue  in  their  true  name,  and  aver  in  the  declaration 

.t  the  defendant  made  the  deed  to  them,  by  the  name  mentioned  ia  the  decd» 

\CeTO  York  Jfrican  Society  v.  Varick  W  others,  13  Jofms,  Rep.  38- 


188 


09  THE  DECLARATION. 


^*  out  in  the  name  of  one  filaintiff,  the  declaration  in  chief  must  not  vkiyi 
auiHTEs."^"^"^  if  it  be  delivered  in  the  name  of  two  plaintiffs,  the  proceedinfif  will  ' 
be  set  aside  for  irregularity^;).  But  in  the  King's  Bench,  where  the 
defendant  has  appeared  to  process  at  the  suit  of  two,  one  of  them  maf 
declare  alone  by  the  bye,  for  he  will  be  considered  as  a  8lranj?er(i-) ;  and 
though  the  plaintiff  in  the  original  action,  must  declare  in  chief,  before 
he  ran  declare  by  the  bye(/),  any  other  person  may  declare  by  the  bfe^ 
before  the  dc^livery  of  a  declaration  in  chief(m)  ;  and  in  an  action  at  the 
suit  of  the  husband  alone,  a  declaration  may  be  delivered  by  the  bye  at 
the  suit  of  himself  and  feme,  and  vice  veracj  though  it  is  otherwise  iir 
the  Common  Pleas(72). 

Process  by  bill  or  latitat  not  bailable  in  the  Kind's  Bench,  or  common 
process  in  the  Common  Pleas,  may  be  against  four  defendants^  and  the 
plaintiff  may  declare  thereon  separately^  against  each(o) ;  but  on  baila* 
t  *2^^  J  ble  process  against  several,  •the  declaration  must  be  against  all  jointly» 
or  the  declaration  will  be  set  aside  for  irregulariiy(/i)."> 
.  3dly,  Upon  common  process,  not  bailable,  and  which  does  not  spe- 
cify the  character  or  right  in  which  the  plaintiff  sues,  he  may  declare 
qui  tarn,  or  as  executor,  or  administrator,  or  assignee,  or  in  any  other 
special  character,  for  this  does  not  tend  to  enlarge,  but  to  narrow  the 
demand  which  the  defendant  was  called  upon  to  answer(y) ;  and  it  has 
been  decided,  that  though  the  plaintiff  may  style  himself  executor,  (not 
stating  himself  to  sue  aa  executor)  or  give  himself  any  other  super- 
fluous description  in  the  process,  and  declare  otherwise,  this  will  not 
be  irregular,  because  the  demand  is  still  the  same(r).ti  But  where  the 
process  is  to  answer  the  plaintiff  in  a  special  character  or  right,  he 
cannot  declare  generally,  and  if  he  do  the  variance  will  be  iatali  and 


( j)  Rogers  -d-  Jenkins,  1  Bos-  8c  Pul. 


383. 


{k)  Sulgard  v.  Harris,  Burr-  2180. 

(/)  Delves  t>.  Strang:e,  6T.  R.  158.— 
Telherington  w.  Golding,  7  T-  R  80- 

(«)  Col.  Philip's  Case,  1  Cromp.  100. 

(n)  Barnes,  337—1  Sel.  Prac-  chap. 
6.  8.  1>  B>  3. 

(o)  Lewin  t>.  Sniith,  4  East,  589.— 
Spencer  v.  Scott,  1  Bos.  &  Pul.  19. — 
Stables  et  al.  v-  Ashley  et  al.,  1  Bos.  & 

Pul.  49 Holland  "o.  Johnson,  4  T.  R. 

695 — Tidd*s  Prac.  80- 

(/;)  Id  ibid — Moss  et  al.  u  Birch  et 


al.,  5 T.  R.  722— Tidd's  Prac.  164.— 
How  to  act  when  one  of  the  defendants 
cannot  be  arrested  or  served  with  pro- 
cess, see  Sel.  Prac.  I  vol.  chap.  6.  sect. 
1.  E — Imp.  Prac.  K  B.  6lh  edit-  545.— 
7  edit.  599 — Edwards  t>.  Carter  et  al„ 
1  Stra.  473. 

(y)  The  Weaver's  Connpany  v.  For* 
rest,  Stra.  1232 — Lloyd  v.  Williams,  2 
Bla.  Rep.  722 — S.  C-  3  Wils.  141— 
Canning  v-  Davis,  Burr.  2417.^ — 1  Boa. 
&  Pul.  383.  n.  b. 

(r)  Lloyd  v,  Williams,  2  Bla-  Rcjv 
722— 1  Bos.  &  Pul.  383.  n-  b. 


(9)  And  in  the  Supreme  Court  of  the  State  of  New  York,  the  plaintiff  may 
join  any  number  of  defendants  in  a  process  not  bailable,  and  declare  against 
them  severally,  or  against  some  omitting  the  others.  JSfontgomery  v.  Haslrrouck 
£tf  others,  3  JohnS'  ReP'  530. 

(10)  Ace   Chapman  v.  Eland  &  another,  2  JSTew  Rep*  82-    Vide  post.  263.  29Q. 

(11)  Vide  Woodford  Y^  JVebster,  3Z>g^,  472. 
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the  court  vill  set  aside  the  proceeding8(«) ;  as  if  the  process  be  gui         I- 
tam(^t)j  or  aa  executor(t<),  or  as  assit^nee  of  a  bankrupt(v),  the  dccla- ^^J^^^^  "^' 
ration  can  only  be  in  the  same  character,  and  in  the  latter  cases  where 
the  action  is  bailable^  the  court  will  discharge  the  defendant  out  of  cus- 
tody, on  filing  common   *bail(w);  and  where  the  process  is  bailable,  [  *2^^  3 
to  answer  the  plaintiff  in  his  own  right,  and  he  declare  as  executor, 
the  court  will  order  a  common  appearance  to  be  entered,  leaving  the 
pl->intiff,  however,  at  liberty  to  proceed  upon  his  declaration(jr).     It 
seems,  that  if  the  process  be  general  in  the  body  of  it,  a  variation  in 
the  declaration  from  the  ac  etiam  part,  or  from  the  affidavit  to  hold  to 
bail,  is  only  a  ground  for  discharging  the  defendant  on  common  bail, 
and  not  for  setting  aside  the  proceedings  for  irregulanty(^). 

4thly,  Upon  common  process,  by  bill  in  the  Kind's  Bench,  or  upon 
a  cafiiaa  or  original  ijuare  clausum  /regit  in  the  Common  Pleas,  the 
plaintiff  may  declare  in  any  eatue  of  action  whatever,  though  the  writ 
in  each  case  is  in  trespHSs(z).  But  in  bailable  actions,  the  declaration 
must  correspond  with  the  catise  and  theybrm  of  action  in  the  affidavit, 
and  the  ac  etiam  part  of  the  latitat,  or  other  process,^^  for  otherwise 
the  defendant  will  be  discharged  out  of  custody,  on  filing  common 
bail(a) ;  but  this  will  be  the  only  consequence,  for  the  court  will  not  in 
such  case  set  aside  the  proceedings  for  irregularity(d).i3  And  a  va- 
riance in  the  amount  of  the  debt,  between  the  ac  etiam  part  of  the 
latitat  and  the  declaration,  is  not  even  a  ground  for  discharging  the 
defendant  on  common  bai](r) ;  and  where  the  sum  *5worn  to  is  under  [  *^5S  3 
40/.,  a  variance  between  the  form  of  action  in  the  ac  etiam  and  the  de* 
claration,  is  not  material(rc).  When  the  proceeding  has  been  by  sfie- 
cial  original^  the  plaintiff  should  declare  in  chief,  for  the  same  cause  of 
action  expressed  in  the  writ,  and  in  bdlable  cases,  if  there  be  a  variance 
between  it  and  the  declaration,  the  defendant  will  be  discharged  on 


(«)  Ante,  note  q. 

(j)  Canning  V.  Davis,  Burr.  2417.— 
3  Sira.  1232.  n-  1. 

(u)  Douglas  et  al.  v.  Irlam,  8  T-  R. 
416.— Rogers  v,  Jenkins,  1'  Bos-  &  Pul. 
383 — Hally  t?.  Tipping,  3  Wils.  61. 

(f )  1  Tidd's  Prac  3d  edit.  403.  n.  g. 

(w)  Douglas  et  al.  v.  Irlam,  8  T.  R. 
416. 

(*)  Hally  V,  Tipping,  3  Wils.  61. 

(••)  Spalding  et  al.  v-  Mure  et  al.,  6 

.  B.  363 — Lloyd  v  Williams,  3  Wils. 
.—Hally  w.  Tippings,  S  Wils.  61— 
•—'is  et  aL  v-  Irlam,  8  T-  R.  416. 


(2)  Foster  «.  Bonner,  Cowp.  455.*— 
R.  E.  15  Geo.  2-  reg.  1. 

(a)  Tetheringion  v.  Golding,  7  T. 
R.  80 — Wilks  V.  Adcock,  8  T.  R.  27 — 
Foster  v.  Bonner,  Cowp.  455— Lock- 
wood  V.  Hill,  1  Hen.  Bla.  310. 

(A^  Spalding  et  al.  «.  Mure  et  al-,  6 
T.  R.  363 — Hole  v.  Finch,  2  Wils.  393. 
Ante,  209. 

(c)  Turing  v-  Johes,  5  T.  R.  402.— 
Sed  vid.  Davison  v.  Frost,  2  Bust,  305. 

{cc)  Lockwood  v  Hill,  1  Hen*  Bla. 
310 — 2  Saund.  52.  a. 


► 


12)  Vide  Rogeri  v.  Jiogerg,  4  Johns-  Hep.  485. 
3)  But  in  Rogers  v.  Rogers,  4i  Johns-  Rep-  485,  where  the  ac  etiam  was  in 
vsumpsit,  and  the  declaration  in  account^  the  proceedings  were  set  aside  for 
irregularity. 
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T.         entering  a  common  appearance(cf) ;  but  the  proceedings  will  not  be  set 
Ge^kral  M-g^j|^^   merely  on  account  of  a  variance  in  the  cause  ofaction,  and  there* 

fore,  the  only  consequence  of  the  mistake  is,  that  the  plaintiff  Loses 

the  security  of  the  bailCO* 

2dly,  The         The  declaration  must  allege  all  the  circumstances  necessary  for  the 

decUration   support  of  the  action,  and  contain  a  full,  reguhr,  and  methodical  state- 

inust  state  *•  .  . 

all  the  facts  ment  of  the  injury  which  the  plaintiff  has  sustainedjti  with  the  time 

essential  to  and  place,  and  other  circumstances,  with  such  precision,  certainty,  and 
oftheacUon.^^^^'*^^^''  ^^^^  ^^®  defendant  knowing  what  be  is  called  upon  to  an« 
swer,^^  may  be  able  to  plead  a  direct  and  unequivocal  plea,  and  that 
the  jury  may  be  enabled  to  give  a  complete  verdict  upon  the  issue,  and 
that  the  courts  consistently  with  the  rules  of  law,  may  give  a  certain 
and  distinct  judgment  upon  the  pi*emises(/).    The  general  rules  as  to 
what  facts  must  be  stated,  have  been  considered  in  the  preceding  chap« 
L  *256  J  terfg"),  as  well  as  the  inconveniences  which  may  arise  from  the  *state- 
ment  of  superfluous  or  unnecessary  matter(//).     The  requisites  of  the 
declaration  in  each  particular  case   so  much  depend   upon  circum- 
stances, that  any  general  observations  in  this  place  upon  the  structure 
of  a  declaration  would  be  but  of  little  utility. 
3dly,  Of  the       We  have  already  considered  the   different  degrees  of  certainty  re- 
certainty  ^e-^^^JJ,^^  jp  pleading,  and  we  have  seen,  that  the  certainty  necessary  in  a 
declara-        declaration,  is  to  a  certain  intent  in  general(y),  which  should  pervade 
tion(t).  the  whole  declaration,  and  is  particularly  required  in  setting  forth  the 

parties,  time,  place,  and  other  circumstances  necessary  to  maintain  the 
aciion(A:). 

1st,  It  must  be  stated  with  certainty  who  are  the  parties  to  the  8uit(/); 
and  therefore,  a  declaration  by  or  against  **  C  D  and  company,*'  not 
being  a  corporation,* ^  is  insuf!icient(m) ;  but  where  there  are  several 
plainiiffs  or  defendants,  whose  names  have  beei  once  described,  it  is 
sufficient  afterwards  to  adopt  the  words,  "  plaintiffs"  or  "  defendants,*' 
without  again  enumerating  all  the  names(n) ;  but  this  is  not  usual  in 

(J)  Turing  v-  Jones,  5  T.  R.  402.—  et  all.,  Plowd-  84.— Co.  Lit.  303.  a.— 

R.  H.  8  Car.  1.  Marshall  th  Birkenshaw,  1  New  Rep. 

(e)  Spalding  et  al.'v.  Mure  ct  al.,  6  173. 

T.  R.  363 — Hole  v.  Finch,  2  Wils.  393.  {k)  Com.  Dig.  Pleader,  G.  18.  to  C 

Tidd,  4th  edit-  393.  27,- Tidd's  Prac  3d  edit.  405. 

(/)  Rex  V.  Home,  Cowp.  682— The  (0  Com.  Dig  Pleader,  C.  18— Dean 

King  V.  Nield  et  al.,  6  East,  422,  3.—  &  Chapter  of  Rochester  t;.  Pierce,  1 

The  King  v.  Holland,  5  T.  R.  623.—  Campb.  466-  as  to  a  declaration  by  % 

Vin.  Ab.  Declarations.  corporation. 

{§r)  Ante,  216  to  229.  (m)  The  King  r.  Harrison  et  al.,  1 

(A)   \nte,  231  to  234.  T.  R.  508. 

(i)  Ante,  236  to  241.  (n)  Meeke  v-  Oxlade  ct  aL,  1  New 

0)  Ante,  237.— Partridge  v.  Strange  .Rep.  289. 


(14)  Vide  Pelton  v.  TFurd,  3  CnineU  JRep-  77'    Carpenter  y.  Mexander,  9  Johns, 
Hep.  291.     JRo^et  v.  Merriti  &  Clapp,  2  Caine^s  Rep-  120. 

(15)  Vide  Coffin  v.  Coffin,  2  Mass-  Rep-  363- 

(16)  Acc.  Bentley  U  others  v-  Smith  &  others^  3  Caine^$  Rep,  170. 
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practice}  unless  the  parties  be  very  numerous.  We  have  seen,  when  I. 
the  declaration  may  vary  from  the  process,  in  the  name  of  the  defend-  Geoteal 
ant,  or  may  describe  him  with  the  alias  dictus^o).  If  the  plaintiff's 
name,  even  in  the  *case  of  a  corporation,  be  mistaken,  the  objection  [,  *357  J 
can  only  be  taken  by  plea  in  abatement(/{).  In  declarations  upon  con- 
tracts., it  should  be  expressly  stated  by  and  with  whom  the  contract 
was  njade(</);  and  where  there  are  two  or  more  persons  of  the  same 
name,  they  should  be  distinguished  from  each  other  by  the  insertion  of 
some  appropriate  allegation,  as  *^  the  now  plaintiff,"  or  «<  the  defendant 
in  this  suit,"  or  "  the  s  dd  E.  F.  deceased,"  8cc.(r) ;  in  genera],  how- 
ever, the  omission  in  this  respect  will  be  aided  by  intendment,  parti- 
cularly upon  a  general  demurrer  or  after  verdict(«).  But  where  the 
plaintiff's  name  has  by  mistake  been  inserted,  instead  of  the  defend- 
ant's, or  vice  versa^  the  declaration  will  be  bad  upon  special  demur- 
rer(;);  though  it  is  aisled  by  verdict^  or  upon  general  demurrer,  by 
the  statutes  of  jeofails(u) ;  but  it  has  been  decided  that  these  statutes 
do  not  extend  to  the  names  of  third  persons(i;).  When  the  debt  arost 
on  reconl  or  specialty,  it  was  formerly  usual  to  state,  as  well  in  the 
writ  as  declarationt  the  defendant's  description  in  the  record  or  spe- 
cialty, vender  an  alias  dictus,  but  this  is  no  longer  the  practice(w). 

2dly,  The  declaration  in  personal  actions  must  in  general  state  a  time 
when  every  material  or  ^traversable  fact  happened,^^  and  when  avenue  f  *358  1 
is  necessary,  time  must  also  be  mentioned(x).  The  precise  time,  how- 
ever, is  not  material,^^  even  in  criminal  cases  (^),  unless  it  constitute  a 
material  part  of  the  contract,  Sec.  declared  upon,  or  where  the  date,  &c. 
of  a  written  contract  or  record  is  averred(z},  or  in  ejectment,  in  which 
the  demise  must  be  stated  to  have  been  made  aftev  the  title  of  the  lessor 
of  ihe  plaintiff  ^^  and  his  right  of  entry  accrued(a).     Thus  in  assumpsit 


(o)  Ante,  249  to  252. 

(p)  Major,  &c.  of  Stafford  v-  Bolton^ 
1  Bos.  &  Pul.  40 — 3  Anstr.  935. 

(7)  Sheer  t;.  Brown,  Ld.  Rcym.  899. 
Com*  Dig'  Action  Case  Assumpsit,  U« 
3 — Pleader,  C.  18. 

(r)  Connor  v  Connor,  2  Wils.  386.— 
Pollard  v.  Lock,  Cro.  Eliz.  26r.— Com. 
Pig.  Pleader,  C.  18. 

(ff)  Id.  ib — MarshaU  v,  Birkenshaw 
1  New  Rep.  172. 

(t)  Morgan  v.  Sargent,  1  Bos.  &  Pul. 
-Harvey  v-  Stokes,  Willes,  8 
m)  16  &  17  Car.  2.  c.  8.-4  Ann.  c  16. 
om.  Dig.  Action  Case  Assumpsit, 


H.  3 — Harvey  v.  Stokes,  Willes,  5. 

(v)  Hanrey  v.  Stokes,  Willes,  8, 9. 

(iv)  1  Saund.  14.  n.  1. 

(jc)  Per  BuUep,  J.  The  King  w.  Hol- 
land, 5  T.  R.  620.  624,  5;— Com.  Dig, 
Pleader,  C-  19.— Coltbirst  v.  Bejushin^ 
Plowd.  24. 

(t/)  Id.  ib — 1  Saund.  24.  h.  1. — Co. 
Lit.  283.  a.— 2  Saund.  5.  n.  3-  295.  n.  2, 
—Hawk.  Pi.  C  2.  Ch.  25.  S.  81- 

(x)  Pope  V.  Foster,  4  T.  R.  590.— 
Stafford  v-  Forcer,  10  Mod.  313 — 2 
Campb.  307,  8.  note. 

(a)  Doc  d.  Whately  v.  Telling,  2 
East,  257. 


■^" 


S 


r)  Vide  Denison  i^  others  v.  Richardson,  14  East*8  Rtp,  300,  301.     Phillips* 

164. 

8)  Vide  PUllipi'  Ev-  164.     The  United  States  y.   VigoU  2  Dallas,  346.     Chect- 
....  f .  Lewis,  3  Johns-  Rep.  43.     Tiffany  v.  DHggs,  13  Johns.  Rep.  253. 
(19)  Vidp  VanAkn  v-  Rogers,  1  Johns.  Ci\s.  283. 
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I  upon  a  parol  contract,  the  day  upon  which  it  Is  made  being  alleged  only 
SffisiTEs.**'^^^  form,  the  plaintiff  is  at  liberty  to  prove  a  contract  express  or  im- 
plied, at  any  other  time(^) ;  though  in  stating  the  date  of  a  promiHaorf 
note  or  deed,  or  in  describing  an  usurious  or  other  contract,  relating  to 
time,  it  must  be  truly  stated(c).^  A  deed,  however,  may  be  stated  in 
pleading,  to  have  been  made  on  a  day  different  from  that  on  which  it 
bears  date«  though  in  such  case,  the  words  <'  bearing  date,'*  &c.  should 
be  omitted(GQ.  So  in  trespass  the  time  is  not  materia](f),  and  where 
several  trespasses  are  stated  to  have  been  committed,  on  divers  days 
and  times,  between  a  particular  day  and  the  commencement  of  the  ac- 
tion, the  plaintiff  is  at  liberty  to  prove  a  single  act  of  trespass,  anterior 
([  259*  3  *to  the  first  day,  though  he  cannot  give  in  evidence  repeated  acts  o£ 
trespass,  unless  committed  during  the  dme  stated  in  the  declaration(/). 
When  in  one  continued  sentence,  or  in  several  sentences  connected  by 
the  conjunction  "  and,"  several  facts  are  stated,  the  time  though  only 
once  alleged  will  apply  to  each  fact ;  as  in  trespass  that  the  defendant 
on,  &c.  at,  &c.  made  an  assault  on  the  plaintiff,  and  took  and  carried 
away  a  bag(£')«  And  it  is  said,  that  in  averring  the  performance  of  a 
contract,  it  is  not .  necessary  to  state  any  particular  day,  unless  time  be 
material(A),  and  to  a  negative  matter,  no  time  need  be  a]leged(i).  In 
framing  the  decUration,  care  must  be  taken  that  no  part  of  the  cause  of 
action,  or  damages  resulting  from  the  injury,  appear  to  have  accrued 
after  the  time,  to  which  the  declaration  by  its  title  refers,  for  otherwise 
it  will  be  subject  to  a  demurrer(y)2^  and  where  it  is  positively  and  ex- 
pressly averred  in  the  declaration,  that  the  plaintiff  has  sustained  damage 
from  a  cause,  subsequent  to  the  commencement  of  the  action,  or  pre- 
vious to  the  plaintiff's  having  any  right  of  action,  and  the  jury  give  en- 
tire damages,  judgment  will  be  arrested ;  but  where  the  cause  of  action 
is  properly  laid,  and  the  other  matter  either  comes  under  a  scilicet j  or  is 
I  *260  1  void,  insensible  or  impossible,  and  ^therefore  it  cannot  be  intended  that 
the  jury  ever  had  it  under  their  consideration,  the  plaintiff  will  be  ea- 


(d)  Matthews  v.  Spicer,  2  Stra.  806. 
Stafford  v-  Forcer,  10  Mod.  313. 

(c)  Id.  ib — Tate  v.  Wellings,  3  T. 
R.  531. 

((/)  Hall  V.  Cazenove,  4  Eust,  477. 

(«}  Co.  Lit.  283.  a. 

(  /  )  Post.  2  Vol.  424.  429. 

Cf )  Taylor  v.  Weisted,  Cro.  Jac.  443. 
Moylc  ti.  Ewer,  Cro.  Jac.  262.— Webb 


V.  Turner,  Aodr*  251.— Com.  Dig. 
Pleader,  C.  19 — Garret  tf.  Johnson,  1 
lid.  Raym.  576 — Sir  W-  Jones,  66- 

(h)  Shandois  v.  Simpson,  CrO'  Eliz. 
880. 

(0  The  King  v.  Holland,  5  T.  R.  616. 
Collhirst  V.  Bejushin,  Plowd.  24.  a.— 
Com.  Dig.  Pleader,  C.  19. 

(J)  2  Saund.  291.  c.  n.  1. 


(20)  Vide  ffarrit  v.  Hudson,  4  Esp.  Rep,  152. 

(21)  Ace.  Lowry  v.  Lawrence^  1  Caine*a  Rep,  69.  Cheetham  v.  Leroia^  3  Johnt, 
Rep-  42.  Waring  v.  Tatea,  10  Jofmi,  Rep*  119-  And  the  mistake  is  not  cured  b)c 
verdict.  fVard  v*  Honeywood,  Doug,  61.  Cheetham  y.  Lewis,  3  Johns-  Rep.  44. 
Post-  265-    Contra,  JBemis  y.  Faxon,  4  Maes-  Rep,  263. 
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Utied  to  judgmentC^).22  After  verdict,  judgment  will  not  be  stayed  or  I. 
reversed,  for  a  mistake  of  the  clay,  month,  or  year,  in  any  dcclardiion,  ^^'^^^^^  "* 
&c.  where  the  right  time  m  the  same,  or  any  preceding  writ,  &c.  is 
once  alleged(/},^^  and  this  provision  is  now  extended  to  judgments  by 
confession,  nil  dicit^  &c.  in  courtb  of  record(m),  and  in  penal  actions(n). 
'  3d*  It  is  also  essential  to  the  declaration,  that  a.  filace  be  alleged,  ^^ 
where  every  fact  material  and  traversable  occuried(o).  I  shall  postpone 
the  consideration  of  this  requisite,  till  I  state  the  doctrine  of  venues. 

4th,  It  is  still  more  materia^  that  certainty  and  accuracy  be  observed 
in  the  more  substantial  parts  of  the  declaration,  which  state  the  cause 
of  action  itself.  Thus  in  assumpsit,  the  consideration  of  the  contract 
and  the  contract  itself  must  be  fully  stated,  and,  therefore,  in  the  in- 
stance  before  mentioned,  a  declaration  stating  that  in  consideration  that 
the  plaintiff  had  sold  to  the  defendant  a  certain  horse  at  and  for  <'  a  cer* 
tain  quantity  of  oil,"  not  specifying  the  quantity,  is  insufiicient(/i).  So 
a  declaration  in  debt  on  '*  a  certain  bond,"  without  stating  the  particu- 
lars, is  not  sufficiently  certain(9) ,  and  a  declaration  in  trespass  for  taking 
£&h,  Sec.  or  divers  goods  and  chattels,  without  ^specifying  the  number  [  *261  ^ 
or  quality,  is  too  general(r).25  So  a  declaration  in  ejectment  for  ^<  a 
tenement,"  not  shewing  of  what  description(«).  On  the  other  hand,  we 
have  seen  that  the  declaration  should  contain  no  unnecessary  statement} 
nor  prolixity  in  the  statement  of  those  facts  which  must  be  alle)^ed(/). 
The  application  of  these  several  rules  will  be  .better  considered,  when 
ive  examine  the  particular  parts  of  the  declaration.  It  may  here  suffice 
to  observe,  that  the  want  of  sufficient  certainty,  is  generally  aided  by 
verdict  at  common  law(i/),  or  even  by  the  defendant's  pleading  to  the 
declaration(i;),  or  by  demurring  to  the  whole,  where  only  a  part  of  the 
count  is  bad(w)i. 


(At)  2  Saund.    171*    c— Com.   Dig. 
Pleader,  C  19 — And  ante,  233, 234- 

(/)  16  and  17  Car.2.c.  8 — Com.  Dig. 
Pleader,  C  19- 

(m)  4  Ann.  c*  16. 

(n)   4  Geo.  2.  €•  26.— Myddelton  v. 
Wynn,  Willes,  600- 

(o)  The  King  v  Holland,  5  T.  R- 
620. 

(/>)  Ante,  240. 

(9)  Id.  ibid — Andrews  &  others  t>. 
Whitehead  &  another,  13  East,  102- 
)  Com.  Dig.  Pleader,  C.  21. 


(«)  Doe  d.  Bradshaw  v.  Plowman,  1 
East,  44l.~Goodtitle  d.  Wright  v.  Ot- 
way,  8  East,  357* 

(0  Ante,  231  to  233— Moore,  467. 

(«)  Ward  t).  Harris,  2  Bos.  &  Pul. 
265. — Marshall  v.  Birkenshaw,  1  New 
Rep.  172.— 2  Saund.  74.  b.— 1  Saund. 
228.  a. 

(v)  2  Saund.  74.  b. 

(w)  Pinkney  v.  The  Inhabitants  of 
East  Hundred,  2  Saund.  379,  380.— 
Com.  Dig.  Pleader,  C.  32. 


)  Vide  Buckley  v.  Kem/on,  10  Eatt^a  Bep-  139. 
V^C5)  Vide  Mlaire  v.  Ouland,  2  JohnS'  Cat.  56. 

(24)  Vide  DeniaonU  others  v-  Bicfuirdson,  14,  EastU  Rep.  300,  301.     Gardner 
Humphrey,  10  Joh?i8.  Rep'  53. 

25)  A  declaration  stating  that  the  plaintilf  was  owner  and  legal  possessor  of 
00  dollars  worth  of  personal  property,  was  held  bad,  after  verdict.    Phelps  v- 
,  1  JDuy's  Rep.  315. 

2B 


X94  ^f  th£  declaratiok. 


IL  ITS  PARTS  AND  PARTICULAR  REiQUISITES. 


The  parts  of  a  declaration  are,  1st,  The  title  of  the  court  and  term. 
2cf/y,  The  venue.     Sdly^  The  commencement.     4/A/y,  The  statement  oE 
the  cause  of  action.     5t/ily^  Several  counts.     6thlyy  The  conclusion. 
And  Tthiyj  The  profert  and  pledges, 
ist, The  title     In  the  King's  Bench,  when  the  proceedings  are  by  bill,  the  declara- 
of  the  court  ^^j^^  jg  entitled  with  the  name  of  the  prothonotary,  or  chief  clerk,  now 
u  Murkham  and  Le  Blanc,"  for  enrolling  pleas  in  civil  causes,  depend- 
[  *262  ]  ing  between  party  and  'party,  on  the  plea  side  of  the  court,  and  parti- 
cularly by  bill(j;).     When  the  proci&edings  are  by  original,  the  decla- 
ration is  usually  entitled,  ^<  In  the  King's  Bench ;"  and  in  the  Common 
Pleas  and  Exchequer,  the  name  of  the  court  is  superscribed,  as  in  a 
declaration  by  original,  in  the  King's  Bench. 
Of  what  The  title  of  the  /erm,  with  reference  to  the  ancient  proceedings  ore 

term.  tenusj  is  to  be  considered  as  a  statement  or  memorandum  of  the  timci 

when  the  plaintiff  comes  into  court,  and  alleges  his  cause  of  com- 
plaint(y) ;  and  as  this  could  only  be  in  term  time,  when  the  defendant 
was  in  court,  consequently  a  declaration  must  in  general  be  entitled  in 
term,  though  by  the  present  practice  of  the  courts,  a  bill  may  be  filed 
in  vacation,  against  a  member  of  pdrliament,  an  attomey,2«  or  a  prison- 
er, with  a  special  memorandum  of  the  preceding  term(z).  The  decla- 
ration by  bill,  should  regularly  be  entitled  of,  or  on  a  day  after  that 
when  bail  has  been  filed,  or  an  appearance  entered,  because  the  bill  of 
which  it  is  a  copy,  cannot  be  filed  until  the  bail  is  put  in,  which  alone 
in  the  King's  Bench  gives  the  "court  jurisdiction,  and  when  by  refer- 
ence to  the  practice  of  declaring  ore  tenua^  the  defendant  was  in  court,. 
to  hear  the  cause  of  complaini(a) ;  unless  in  the  case  of  a  declaration 
de  bene  esse.  Therefore,  if  there  be  two  defendants,  and  one  of  them 
f  *263  J  cannot  be  served  or  arrested  on  the  first  process,  'and  he  be  brought 
into  court  upon  another  writ,  returnable  in  a  subsequent  term,  the  de- 
claration should  be  entitled  of  the  last  term(6) ;  and  where  one  of  seve- 
ral defendants  has  been  outlawed,  the  declaration  must  be  entitled 

(x)  Tidd*s  Prac.  3d  edit.  30.  Southose  «.  Allen,  Rep-  T.  H-  141 — 

iy)  Pugh  «.  Robinson,  I  T.  R.  116.        Tidd's  Prac.  3d  edit.  291-  367  — Dobson 


(«)  Dodsworihv.  Bowen,  5  T.  R- 325.  t>.  Heme  et  al.,  1  Bos-  &  Pul.  367. 

Heron  et  al.  v.  Edwards,  8  T.  R.  643.  T.  R.  456.    Tidd,  4th  edit.  217. 
2  Saund.  1.  n.  1.  (6)  Symonds  t>.  Parmenter  et  al.,  I 

(a)  Tatlow  v.  Batement,  2  Lev.  13.  Wils.  78.— Storks  v.  Herbert,  1  Wils. 

S.  C  1  Venlr.  135 — Dobson  v.  Bell,  2  242. 
Lev.  176. — Com.  Dig.  Pleader,  C-  8.— 


(26)  Vide  Sa'An  v.  W^od,  10  Johns,  Rep,  218. 
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;ifter  such  outlawry  is  complete(c);  and  where  a  sole  defendant  cannot       11- 
be  served  or  arrested  on  process  returnable  in  one  termi  and  an  ^i^***  K^p-t^t'iSs  of 
returnable  in  the  next  be  issued^  the  declaration  may  be  entitled  of  the  term, 
last  tei  m(</).     In  these  cases,  however,  the  plaintiff  cannot  upon  a  de- 
claration in  chief  give  in  evidence  a  cause  of  action,  arising  after  the 
£rst  teri'n(e) ;  but  a  declaration  by  the  bye,  not  being  founded  on  the  ori- 
ginal process,  may  be  entitled  of  the  second  term,  and  the  plaintiff  there- 
in may  give  in  evidence  a  rause  of  action,  ocUing  after  the  fiirsi(y). 

It  has  been  the  practice,  when  the  cause  of  action  would  admit,  to  en- Special  tttle 
title  the  declaration  (whether  by  bill  or  original)  generally  of  the  tcrm^*^*"P"*P®^' 
in  which  the  writ  is  returnable ;  but  when  the  proceeding  is  by  bill  or 
latitat  in  K.  B.  it  is  advisable  to  entitle  the  declaration  specially,  of  the 
day  on  which  it  is  filed  or  deliverd,  so  as  to  admit  of  proof  of  a  new 
cause  of  action,  or  of  a  promise  or  ucknowledgment,  after  the  issuing  of 
the  process,  and  after  the  first  day  of  term,  which  would  entitle  the  plain- 
tiff to  recover,  even  in  bailable  process,  and  which  could  not  be  proved, 
were  it  not  for  such  special  memorandum(5');  "and  such  special  title   [  '264  J 
may  also  be  advisable  in  declaring  in  the  Common  Pleas(i^).     Where 
the  cause  or  right  of  action,  whether  by  bill  or  original,  accrues  after 
the  first  day  in  full  term,  such  special  memorandum  is  indispensably 
necessary,  for  a  general  title  relates  to  the  first  day  in  full  term(i),«'' 
unless  there  be  some  proceeding  of  record  to  refer  it  to  a  subsequent 
day,  as  in  a  declaration  of  scire  facias^  which  need  not  be  entitled  spe- 
€ially(^').     Thus  if  a  bill  of  exchange  become  due,  or  a  bail  bond  be 
assigned,  or  letters  of  administration  be  granted  to  the  plaintiff,  after 
the  first  day  of  the  term,  a  special  title  is  necessary(X:) ;  and  where  a 
latitat  was  sued  out  against  bail,  returnable  on  the  20th  of  Novemberi 
and  the  declaration  was  entitled  against  them  on  the  1 6th,  and  in  the 
pleadings  subsequent  to  the  declaration,  the  proceedings  appeared  on 
the  record,  the  declaration  was  held  bad  on  demiirrer,  on  the  ground 
that  it  should  have  been  entitled  after  the  return  day  of  the  latitat(/). 
A  special  memorandum  is  also  frequently  advisable,  in  order  to  avoid 
the  necessity  of  producing  the  writ(m);  and  when  there  has  been  a" 


(c)  Coutanche  v-  Le  Ruez,  1  East^ 
133- — Symonds  v.  Parmenter  et  al-,  1  ' 
Wils.  78. 

(</)  Smith  V  Muller,  3  T.  R.  627. 
\e)  Smith  v.  Miiller,  3  T.  H-  624. 
(/)  Smith  V.  MuUer,  3  T.  R.  627- 
f)  Swaiicoff  1^  West^arth,  4  East* 

Best  V.  Wilding,  7  T.  R.  4.— Post. 

'  Vol.  12-  n.  a. 

(A)  Davis  v-  Owen  et  al.,  1  Bos.  and 

?ul.  343 — Lee  v,  Clarke,  2  East,  335. 

St.  2  Vol.  17.  n.  k. 

'0  Pugh  V.  Robinson,  IT.  R.   116. 

lund.  40.  n.  1— Venables  v*  Daffe, 


Cartb.  113— Ward  v.  Gansell,  2  BU. 
R.  725. 

ij)  Ward  V'  Gansell,  2  Bla.  R.  735- 
S.  C.  3  WiU.  154— In  Dobson  v.  Bell, 
2  Lev.  176-  the  court  searched  for  the 
bill.—- See  also  Tatlow  v-  Batement,  Id< 
13 — Anon.,  1  Vent.  264— Pugh  v.  Ro- 
binson, 1  T.  R.  117,  118. 

(k)  Supra,  n*  i — Anderson  «•  Mar- 
tindale,  1  East,  499* 

(0  Shivers  v.  Brooks,  8  T.  R.  629. 
n.  b. 

(m)  2  Saund-  1.  c.  d—- Hardyman  v. 
Whitaker  et  al.,  2£asi,  574. 


(27)  Vide  Salnn  v.  mo4,  10  /o/int.  Sep^  219-  Antc^  259.  n»  21- 
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Consequen 
ces  of  mis- 
taker 


H.         continued  trespass  or  damage^  the  declaration  should  be  entitled  as  late 

^8  PASTS.     ^^  pos8iblc(n).     Where,  however,  the  cause  of  action  was  stated  t» 

term.  have  accrued  on  the  first  *da7  of  the  term,  it  was  held  on  special  de- 

(^  *265  3  murrer  that  the  declaration  might  be  entitled  of  the  term  generally, 

because  formerly,  when  the  pleadings  were  ore  ttnus^  the  plaintiff 

could  not  declare  till  the  actual  sitting  of  the  court,  and  the  cause  of 

action  might  have  accrued  before  such  8itting(o). 

When  pn  the  face  of  the  declaration  entitled  generally  of  iho  term, 
it  appears  that  the  cause  of  action  accrued  after  the  first  day  thereof 
the  defendant,  may  demur(/i),  or  may  move  in  arrest  of  judgment,  or 
bring  a  writ  of  error(y)  ;^  the  court,  however,  will,  even  after  error 
brought,  give  leave  to  amend  on  payment  of  co8ts(r) ;  and  indeed  it 
has  been  holden,  that  if  after  verdict,  it  be  made  appear  upon  motion 
in  arrest  of  judgment,  that  the  bill  was  filed  and  declaration  delivered 
a/ier  the  cause  of  action  accrued,  the  plaintiff  Is  entitled  to  judg- 
ment without  any  amendment,  for  though  the  declaration  being  gene- 
tal,  relates  firima  facie  to  the  first  day  of  the  term,  yet  the  bill  being 
filed  on  a  subsequent  day  all  the  subsequent  proceedings  relate  there- 
to,  by  the  course  of  the  court  of  which,  if  en  or  bt:  brought,  the  court 
will  ex  officio  take  notice(«) :  so  upon  a  motion  in  arrest  of  judgment, 
the  general  title  was  aided,  by  referring  to  the  time  of  filing  bail(r); 
and  in  another  case  it  was  held,  that  aftei\ verdict,  the  only  course  was 
I  *266  "]  to  •allege  diminution(w).  Therefore,  though  it  is  more  usual  to  file  a 
new  bill  and  amend  by  it(v),  or  to  submit  to  the  reversal  of  the  judg- 
ment of  the  court,  in  which  case  no  costs  are  payable,  yet  it  may  be 
questionable  if  in  any  case  this  objection  can  be  taken  ^vith  effect  in 
arrest  of  judgment,  or  even  by  error,  unless  it  appear  upon  an  inves- 
tigation of  the  proceedings,  that  in  fact  the  bill  Wds  filed,  or  by  origi- 
nal the  suit  commenced,  or  in  an  inferior  court  the  plaint  filed,  anterior 
to  the  cause  of  action,  in  which  case  it  will  be  ground  of  error(ez;).  By 


(n)  2  Saund.  171.  c 

(o)  Pugh  w.  Robinson,  1  T.  R  116. 

(P)  P"gh  ».  Robinson,  1  T.  R.  116. 

Iq)  Dickinson  v.  Plaisted,  7  T.  R. 
474. 

(r)  Dickinson  v-  Plaisted,  7  T-  R. 
474. — Gtiy  et  ux-  u  Kitchiner  et  al.,  2 
Stra.  1271 — Hay  et  ux-  v.  Kitchin  et 
ux.,  1  Wils.  17l.-Tidd'8  Prac.  3d  edit- 
295. 

(*)  Dobson  V'  Bell,  2  Lev.  176 — 
Sawen  v.  Hulbert,  3  Salk  9.-r-Pugh  v. 
Robinson,  1  T-  R.  118.— Anon.,  1  Vent. 
264 — Lidcot  v.  Backwel,  1  Sid.  373. 
Prodger's  Case,  1  Sid.  432.— BuL  N.  P. 


137.— Tidd's  Prac.  3d  edit  295 —Ante, 
223,  4,  5. 

(0  Tallow  w.  Batement,  2  Lev.  13. 
Dobson  •»  Bell,  2  Lev.  176 — Anon.,  1 
Vent.  135— Bil.  N.  P.  137,  8— Vcna- 
bles  V.  Daffe,  Carth-  114,  5.— Tidd's 
Prac.  3d  edit-  295- 

(u)  Cook  V  D.irbison,  Carth.  288,  9. 
Dobson  v.  Bell,  2  Lev.  176. 

(v)  Tidd,  295. 

{w)  Venables  v.  Dt^ffe,  Carth.  113. 
Bui.  N.  P  137— Webb  v-  Turner, 
Andp.  250.— Ward  and  Honeywood,  19 
Vol.  MS.  397— Dick  nson  v  Plaisted, 
7T.  R.  474.— Run.  Ej  210.  217- 


(28)  Ante,  259.  n.  21. 
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flO  express  proTisioD(x),  these  objections  are  aided  in  the  court  of        IT. 
Common  Fleets  at  Lancaster.  And  in  trespass,  with  a  continuance  after l^^  par^- 
^e  term  of  which  the  declaration  was  entitled^  the  court  refused  to  term. 
arrest  the  jqd^ment(y).    In  the  modern  action  of  ejectment  the  decla- 
lation  delivered  to  the  party  in  possession,  being  in  the  nature  of  pro- 
ccsS)  is  entitled  of  the  preceding  term,  though  the  dennise  be  hid  on  a 
subsequent  day,  for  if  he  appear,  he  accepts  a  declaration  entitled  of 
the  aubsequent  term,  and  if  he  do  not  appear,  he  being  no  party  to  the 
suit  against  the  casual  ejector,  cannot  take  any  advantage  of  the  seem- 
ing objection(z). 

Where  the  proceedings  are  entered  with  a  general  memorandum, 
and  the  cause  of  action  appears  in  evidence  to  have  arisen  after  the  first 
day  of  the  term,  the  plaintiff  will  be  nonsuited,  unless  he  produce  the 
writ,  and  thereby  show,  *that  it  was  really  sued  out  subsequent  to  the  [  *267  j 
cause  of  action(a) ;  and  where  in  a  similar  case,  the  fact  complained  of 
was  admitted  by  the  defendant's  plea  of  son  assaiUt  demesne^  the  court 
held  it  to  be  well  enough,  for  the  plaintiff  need  not  give  any  evidence 
on  this  plea,  unless  to  aggravate  damages,  and  the  court  will  not  non- 
suit him,  because  it  is  amendable  by  a  new  bill(6).  When  the  decla- 
ration is  improperly  entitled,  the  plaintiff  may  on  payment  of  costs 
obtain  an  amendment,  even  after  error  brought(c).  It  may  also  be 
amended  at  the  instance  of  the  defendant,  if  necessary  for  his  defence ; 
thus  where  the  declaration  is  entitled  of  the  term  generally,  and  the 
defendant  pleads  plene  admini8travit(ji)y  or  a  tender  made  before  the 
exhibiting  of  the  bill,  upon  which  he  would  give  in  evidence  an  admi- 
nistration of  assets,  or  tender  made  between  the  first  day  of  term  and 
the  day  of  suing  out  the  writ,  he  should  either  cull  upon  the  plaintiff 
to  entitle  his  declaration  properly(e),  or  plead  the  Jlction  of  the  court 
Specially,^^  without  calling  upon  the  plaintiff  to  alter  his  declaration,  or 
produce  the  writ  on  the  trial(/). 

Immediately  after  the  title  of  the  declaration  follows  the  statement  Secondly^ 

the  venue' 


(x)  39  and  40  Geo.  3-  c.  105. 

{y)  Webb  v.  Turner,  Andr-  250. 

(z)  Post-  2  Vol;  441.  n.  b  Run.  Eject. 
208,  9.— 217. 

(a)  2Saund*  l.n.  1 — Morris  v.  Pugh 
et  al.,  Burr.  1341.— S.  C.  1  Bla.  R.  312. 
Bui.  N.  p.  137.— Tidd's  Prac-  3d  edit. 
394. 

b)  Guy  et  ux.  v.  Kitchiner  et  al.,  2 
a-  1271.— Hay  et  ux.  v,  Kitchiner  et 

.,  1  Wils.  171. 

(c)  Symonds  v*  Parmenter  et  al.,  1 

ila.  78.— Dickinson  ti.  PUisted,  7  T. 
474 — Coutanche  v.  Le  Ruez,  1  East, 

3 — Shivers  v.  Brooks,  8  T.  R.  629. 


n.  b.— Tidd's  Prac-  3d  edit.    295.— 
Ante,  265. 

(d)  Southose  v-  Allen,  Rep. T- Hardw. 
141 — Man  v.  Adams,  1  Sid.  432— 
Tidd's  Prac  3d  edit.  294. 

(e)  Rolfe  V'  Norden,  4  Esp.  Rep.  72. 
2  Saund.  1.  n.  1.— Smiih  v  Key,  1  Stra. 
638 — Wynne  v.  Wynue,  1  Wils.  39.— 
Thompson  v.  Marshall,  1  Wils.  304 — 
Foster  v.  Bonner,  Cowp.  456. — Tidd's 
Prac  3d  edit.  294  369. 

(/)  Morris  v-  Pugh  et  al.,  3  B<irr. 
1241 — Tidd*8  Prac  3d  edit.  294— 
Rolfe  V'  Norden,  4  Esp.  Rep.  72* 


(29)  Vide  DudlQVf  T-  WQtQh»m  ^  ThibauU,  16  Eatt'a  Rep.  39. 
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n.         in  the  margin  of  the  venue  or  county  in  which  the  facts  arc  alleged  io. 
s"  ^^^^      ^^^®  Occurred,  and  in  which  the  cause  is  to  be  tried.    The  doctrine  of 
the  venue,     venues  is  explained  and  elucidated  by  LorrI  Mansfield  in  the  case  of 
[  ♦268  ]  Fabrigas  v.  Mnsiyn(5-),  and  in  the  note  in  Co.  Lit.*  125.  a.  n.  1.  *«  There 
«  is  a  substantial  and  9^  formal  distinction  as  to  the  locality  of  trials.  The 
•«  substantial  distinction  with  regard  to  matters  arising  *mithin  the  realm^ 
<»  is  where  the  proceeding  is  in  rem^  and  where  the  effect  of  the  judg- 
<<  ment  could  not  be  had,  if  it  were  laid  in  a  wrong  place,  as  in  the 
«  case  of  ejectments,  where  possession  is  to  be  delivered  by  the  sheriff 
«  of  the  county,  and  as  trials  in  En^^land  are  in  particular  counties, 
"  and  the  ofEcers  are  county  officers,  the  judgment  could  not  have  ef- 
•*  feet  if  the  action  were  not  laid  in  the   proper  county(/i).     So  with 
"  regard  to  matters  that  arise  out  of  the  realm  there  is  also  a  substantial 
<<  distinction  of  locality,  for  there  are  some  cases  that  arise  out  of  the 
«  realm,  which  ought  not  to  be  tried  any  where  but  in  the  country 
«  where  they  arise ;  as  if  two  persons  fight  in  France,  and  both  hap- 
^  pening  casually  to  be  here,  one   should  bring  an  action  of  assault 
"  against  the  other,  it  might  be  a  doubt  whether  such  an  action  could 
«  be  maintained  here ;  because,  though  it  is  not  a  criminal  prosecuiioni 
«  it  must  be  laid  to  be  against  the  peace  of  the  king,  but  the  breach 
[  *269  ]  «  of  the  peace  is  merely  local,  »thougb  the  trespass  ag:ainst  the  person 
"  is  transitory(i)-     So  if  an  action  were  brought,  relative  to  an  estate 
"  in  a  foreign  country,  where  the  question  was  a  matter  of  title  only, 
"  and  not  of  damages,  there  might  be  a  solid  distinction  of  locality(yJ. 
"  The  formal  distinction  arises  from  the  mode  of  trial ;  for  trials  in 
"  England  being  by  jury,  and  the  kingdom  being  divided  into  counties, 
«  and  each  county  considered  as  a  separate  district  or  principcility,  it  is 
"  absolutely  necessary  that  there  should  be  some  county,  where  the 
"  action  is  brought   in    particular,    that  there   may  be  a  process  to 
«  the  sheriff  of  that  county  to  bring  a  jury  from  thence  to  try  it(A-). 
"  This  matter  of  form  goes  to  all  cases  that  arise  abroad  ;  but  the  law 
"  makes  a  distinction  between  transitory  and  loeal  actions.    If  the  mat- 
**  tcr  which  is  the  cause  of  a  transitory  action,  arise  within  the  realm, 
"  it  may  be  laid  in  any  county,  the  place  not  being  ma»erial;  as  if  an 
"  imprisonment  be  in  Middlesex,  it  may  be  laid  in  Surrey,  and  though 
"  proved  to  be  done  in  Middlesex,  it  does  not  at  all  prevent  the  plain- 
«  tiff  from  recovering  damages.     The  place  of  transitory  actions  is 
"  never  material,  except  where  by  particular  acts  of  parliament  it  is 
"  made  so;  as  in  the  case  of  church- wardens  and  conhtables,  and  other 

'            (j")  Cowp.  176,  7 And  as  to  venues  traversable,   see   Rafael  v-  Verelst,  2 

in  general,  see  Com.  Dig-.  Action,  N.  Bla.  Rep.  1058.    V.u.  \b  contra  pacem* 

and  title  Pleader,  C.  20 — Bac  Ab.  Ac-  O)  Shelling:  v  Farmer.   1  Sira.  646. 

tion,    Local    and  Transilory,  A — Vin.  D«)idson  v-   VlatthewH  el  al.,  4  T     R. 

Ab.  Trial,  H-  a.  2,  &c.  and  title  Place.  503— 5erf  guare  if  thtre  be  no  court 

Calvin's  Case,  7  Co.  3.  of  judicuiure  to  resort  to  abroad — ^Id. 

(A)  The   Mayor,  &c.  of  London,  v.  ibid — The   Kin^j'  v.  Johnson,  6  East, 

Cole,  7  T.  R.  587,  8.— Post-  283-  599- 

(i)  Sed  quaere  the  centra  pacem  is  not  {k)  Co.  Lit*  125-  a  b* 
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<^  cases  which  require  the  action  to  Le  brought  in  the  proper  county.         H- 
^*  The  parties  upon  sufficient  ground  have  ^n  opportunity  of  ^iPP^y^"?  ggcondly 
^<  to  the   court  in  time  *to  change  the  venue,  but  if  they  go  to  trial  thp  venue. 
<'  without  it,  that  is  no  objection.     So  all  actions  of  a  transitory  nature   [  ^^^^^  J 
*'  thai  arise  abroad,  may  be  laid  as  happening  in  an  English  county ; 
"  but  there  are  occasions  which  make  it  absolutely  necessary  to  state 
^  in  the  declaration  that  the  cause  of  action  really  happened  abroad ; 
^  as  in  the  case  of  specialies,  where  the  date  must  be  set  forth,  if  the 
<<  declaration  state  a  specialty  to  have  been  made  at  Westminster  in 
^  Middlesex,  and  upon  producing  the  deed,  it  bear  date  at  Bengal, 
^  the  action  is  gone,  because  it  is  such  a  variance  between  the  deed 
/'  and  the  declaration  as  makes  it  appear  lo  be  a  different  instrument  ;3^ 
<<  but  the  law  has  in  that  case  invented  a  fiction,  and  has  ^id,  the  party 
^'  shall  first  set  out  the  description  truly,  and  then  give  a  venue  only 
^<  lor  form,  and  for  the  sake  of  trial  by  a  videlicet  in  the  county  of 
*<  Middlesex,  or  any  other  county."  '  From  these  observations  it  ap- 
pears, that  the  points  as  to  venues  may  be  considered  practically  with 
reference,  1st,  to  where,  or  in  what  county  the  venue  is  to  be  laid, 
2dly,  how,  and  in  what  parts  of  the  declaration  it  is  to  be  stated,  and 
3dly,  the  consequences  of  mistake,  and  when  they  are  aided. 

1st,  The  venue  is  either  /ora/  or  transitory ;  if  local,  it  must  be  laid, 
and  the  cause  be  tried  in  the  county  in  which  the  injury  was  really 
committed,  or  the  defendant  may  demur  when  the  objection  appeals 
on  th^record(/),  or  the  plaintiff  will  be  nonsuited  on  the  triai(m);  but 
if  transitory,  the  venue  may  be  laid,  and  the  cause  tried  in  any  coun- 
ty(7»),  *subject  to  its  being  changed  by  the  court  in  some  cases,  if  not  [  *'*''' I  ] 
laid  in  the  county  where  the  cause  of  action  really  arose.  We  will 
consider,  when  the  venue  is  local  or  transitory  at  common  law,  and 
when  it  is  local  by  statute. 

When  the  cause  of  action  could  only  have  arisen  in  a  particular  When  the 
place  or  county,  it  is  locals  and  the  venue  must  be  laid  therein*  As  in  ^^^^^  **  '®" 
real  actions,  waste,  gtuire  imfiedit  or  ejectment,  for  the  recovery  of  the 
Seisin  or  possession  of  land,  or  other  real  property(o).  So  actions 
though  merely  for  damages,  occasioned  by  injuries  to  real  property, 
are  local ;  as  trespass,  or  case  for  nuii>ances(^),  or  waste.  Sec.  to  houses, 
lands,  water-courses,  right  of  common,  ways,  or  other  real  property, 
unless  there  were  some  contract  between  the  parties  on  which  to 

(0  1  Wils.  165.  V.  Cole,  7  t.  R.  587,  8.— Mostyn  v.  Fa- 

(m)  Bruckshaw  v.  Hopkins,  Cowp.  brigas,   Cowp*  176. — Calvin's  Cubc,  7 

3 — Bla.  R.  1033*  Co.  2  B — Bac<  Ab.  Actions,  Local  and 

(n)  1  Saund.  74.  n — Gilb.  C-  P.  84.  Transitory,  A.— Mirst-y  &  IrwcU  Navi- 

(o)  Doulson  V.   Matthews,  4  T.  R.  j^^ation  Company,  v.  Douglas  et  al.,  2 

)4 — The  Mayor,   &c.  of  Berwick  v.  East,  498,  9. 

vart,  2  Bla.  Rep.  1070 — Com.  Dig.  (/>)  Warren  r.  Webb,   1   Taunton, 

:tion  N' — ^The  Mayor,  &c.  of  London  379* 


(30)  Vide  AUkr  t.  Oriner^  13  JoKm*  Rep,  450. 
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n.         ground  the  action(7)  ;3^  and  if  the  land,  &c.  foe  out  of  this  kingdom^ 
Se^ondr^      the  plaintiff  has  no  remedy  in  the  English  cotutSy  if  there  be  a  court 
theveoue.     of  jufiiice  to  resort  to  where  the  land  was  situ»te(r);  and  when  the 
parties  consent  with  leave  of  the  court  to  try  a  local  action  in  another 
county,  such  consent  should  appear  upon  the  record(«}.    Where,  how- 
ever, an  injury  has  been  committed  in  one  county  to  land,  See.  situate 
in  another,  or  whenever  the  action  is  founded  upon  two  or  more  mate- 
f  *373  ]  rial  *fact8  which  took  place  in  different  countiesy^^  the  venue  may  be 
laid  in  either(f). 

In  an  action  of  debt,  or  in  acire  fadaa  bn  a  recognizance  of  bail  by 
bilU  and  in  an  action  of  debt  on  a  judgment  of  a  court  of  record,  the 
venue  must  be  laid  in  the  county  where  the  record  is;^^  as  in  Middle- 
sex, upon  the  judgment  or  recognizance  of  either  Of  the  superior 
courts  at  We8tminster(u) ;  and  in  scire  facias  on  a  recognizance  of  bail 
by  original  in  K.  B.,  the  venue  may  be  laid  in  Middlesex,  though  all 
the  previous  proceedings  were  in  another  county(v).3^  Upon  a  recog- 
nizance of  bail  in  C.  P.  the  venue  may,  in  scire  facias^  be  in  the  county 
where  the  bail  piece  was  taken,  or  in  Middlesex(w).  But  a  scire  facias 
on  a  judgment,  being  only  a  continuation  of  the  former  suit,  and  not 
an  original  proceeding,  must  be  Idd  in  the  county  where  the  venue 
was  first  laid,^^  the  defendants  being  supposed  to  reside  in  that  coun- 
ty(a:).  It  has  been  supposed  that  when  the  action  is  at  the  suit  of  an 
administrator,  who  has  obtained  administration  in  a  peculiar  diocese, 
the  venue  should  be  laid  within  the  same,  though  a  mistake  in  the  last 


(q)  Id.  ibid. 

(r)  Doulson  v.  Matthews  et  al.,  4  T. 
E-  503 — Shfclling  V.  Farmer,  1  8tra. 
646 — Mosiyn  v.  Fabrigas,  Cowp.  180. 
The  Kin^  v.  Johnson^  6  East,  598,  9* 

(«)  Co.  Lit.  125.  b.  126.  a.  n.  1 — 
Viscount  Clare  v-  Lynch,  SirT.  Raym. 
372 — Edwards  v.  Crowe,  1  Rol.  Rep. 
28.— Com.  Dig.  Action,  N- 11. — Mayor 
&c.  of  Bristol  V.  Procter,  1  Wils.  298. 
Tidd's  Prac.  3d  edit.  549. 

(()  Pope  V.  Davis,  2  Taunt-  252-  over- 
ruled  S.  C*  2  Campb.  266— Calvin's 


Case,  7  Co.  1 — Archeboll  v.  Borrell, 
3  Leon.  141— -Scott  v.  Brest,  2  T.  R. 
238.— The  Mayor,  &c.  of  London  v. 
Cole  etal.,  7  T.  R.  583.— Com.  Dig.  Ac- 
tion, N.  3. 11. 

(w)  Tidd,  1035.— Vin.  Ab.  Trial,  H. 
a.  2.  pL  17.— Hall  v.  Winckfield,  Hob. 
196. 

(v)  Coxeter  tJ,  Burke  et  al.«  i»  East, 
461. 

(w)  5  East,  462.  n.  b.— Tidd,  1035. 

ix)  Tidd,  1035.  n-  v. 


(31)  Replevin  must  be  brought  in  the  county  in  which  the  distress  was  taken. 
Ante,  161.  In  Lewis  v.  Martin,  1  Dny,  263,  it  was  held  that  an  action  of  account, 
for  the  rents  and  profits  of  land,  might  be  brought  in  a  different  county  from 
that  in  which  the  lands  lie* 

(32)  Vide  Bogert  U  Lewis  v.  ffildreth,  1  Coiners  JRep.  2-  Marshall  v.  Hosmer, 
3  Mass.  Hep.  23- 

(3v>)  Ace.  Barnes  v.  Kenyon,  2  Johns-  Cas.  381. 

(34)  Debt  on  bail  bond  is  transitory,  though  the  action  must  in  general  be 
brought  in  the  same  court  as  the  original  suit.    Post  vol.2'  210>  n>  a*  c 

(35)  Ace.  M'Gill  f.  PerrigQ  ^  others^  9  Johns.  Bep.  259. 
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case  coald  only  be  tstken  advantage  of  by  special  demurFer(^^ ;  but  this  is       n. 
not  dcmurrable(2).   Debt  for  the  arrears  of  a  rent^harge  against  the  per-  ?*  ^abts. 
nor  of  the  profits  not  being  the  original  grantor  is  loCi>l,  the  defendant  the  venue. 
being  chargeable  in  respect  of  *his  possession,  and  not  on  the  con-  [  *273  J 
tract(x').     And  it  has  been  decided,  that  an  action  for  breach  of  a  custom 
or  bye  law  of  a  town  is  local,  but  that  debt  on  a  charter  is  not(n»). 

In  all  actions  for  injuries  ex  delicto  to  the  fierson  or  to  fieraonal  pro-  When  the 
perty,  the  venue  is  in  general  transitory,  and  may  be  had  in  any  county,  ^^nue  is 
though   committed  out  of  the  jurisdiction  of  our  courts(jr),  or  of  the 
king's  dominions(yy)  i^^  and  this  even  in  actions  against  a  member  of         * 
p:trliament,  &c.(zz).     Thus  actions  for  assaults,  batteries,  and  false  im- 
prisonment(a),  and  for  words  and  libels(6),  even  for  setting  up  a  de» 
&matory  mark  on  the  plaintiff's  house(c),  and  for  taking  away  or  inju- 
ring personal  property(df),  and  for  escapes^^  and  false  returns(e),  and 
upon  bail  bonds(/),  are  transitory .38     In  general  also  actions  founded 
upon  contracts  are  transitory,  though  made,  and  even  stipulated  to  be 
performed  out  of  the  kingdom,  for  debitum  et  contractus  sunt  nullius 
loci{g).    Thus  account,  assumpsit,  and  covenant  between  the  original 


(y)  Mellor  v.  Barber,  3  T.  U.  387.— 
Pyne  v.  Erie.  8  T.  R.  407- 

(z)  Selw.  N.  P.  786—1  Rol.  Ab.  908. 
G.  pi.  4-— Yeomans  v.  Bradshaw,  Cartb. 
373. 

(v)  Pine  V'  The  Countess  of  Leices- 
ter, Hob.  37 — Vin.  Ab.  tit.  Trial,  H.  a. 
2.  pi-  16. 

(w)  The  Mayor,  &c-  of  Berwick  v. 
Ewart,  2  Bla-  Rep.  1068. 

(x)  Mostyn  v.  Fabrigas,  Cowp.  161. 
Com.  Di^-  tit*  Action,  N.  12- 

(l^)  Id.  ibid— Rafael  v.  Verelst,  2 
Bla.  Rep.  IQS^.—Sed  qwtre,  Mostyn  v. 
Fabrigaa,  Cowp.  176. 

(tx)  Bloxam  et  al.  v,  Surtees  et  al.,  4 
Easi,  162, 3. 

(a)  Mostyn  v.  Fabriga8»  Cowp*  161. 
Co.  Lit*  282. 


(b)  Pinkney  v.  Collins,  1  T.  R.  571. 

(c)  Jefferies  v.  Buncombe,  11  East^ 
227 — 2  Campb.  3  S.  C. 

(d)  Com.  Big.  Action,  X.  12 — Heath- 
coat's  Case,  Salk.  670  —Vin-  Ab.  Trial, 
H.  a.  2.  pi.  12 — Smith  &  another  «• 
Milles,  1  T.  R.  479- 

(c)  GriflSth  V.  Walker,  1  Wils.  336. 
Heathcoat's  Case,  Salk.  670— The  King 
V.  The  Mayor,  &c.  of  Newcastle,  1 
East,  114. 

(/)  Gregson  v-  Heather,  Fort.  366. 
8.  C  Stra.  727 — S.  C  Lord  Raym. 
1455. 

(j^)  Com.  Big.  Action,  N.  12 — Pea- 
cock V.  Bell,  1  Saund.  74.  1  Saund  241. 
b. — Mostyn  v-  Fabrigas,  Cowp.  180.«— 
Butch  West  India  Company  v.  Van 
Moses,  1  Stra-  612. 


(36)  Ace.  Olen  v.  Bodget,  9  Johng.  Sep-  67.    So«  an  action  will  lie,  here.  Cor  a 
trespass  committed  on  board  of  a  foreign  vessel,  on  the  high  seas,  where  both 

larties  are  foreigners ;  but  it  rests  in  the  sound  discretion  of  the  court  to  exer- 

ise  jurisdiction  or  not  according  to  the  circumstances  of  the  case :  and  where  an 

action  was  brought  for  an  assault  and  battery  committed  on  board  of  a  British 

''essel,  on  the  high  seas,  by  a  seaman  against  the  master,  both  parties  being  Bri- 

ish  subjects,  and  intending  to  return  to  their  own  country  at  the  completion  of 

lie  voyage,  the  Co)«rt  refused  to  take  cognizance  of  the  cause,  but  left  the  in* 

ured  party  to  seek  redress  in  the  courts  of  his  own  country.     Gardner  v*  27m- 

fnat,  l4  Johns  Rep.  I  '>4. 

(37)  Vide  Bogert  U  Lewis  v.  ffildreth^  1  Cain^a  Sfp.  V  3,  4. 

(38)  So,  case  against  sheriff^  for  refusing  to  assign  a  bail  bondy  is  transitory. 
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H.         patties  to  the  deed,  and  debt,  and  detinue*  are  in  general  transitoryi^ 

Second?*      •ubjcct  to  the  courts  changing  the  venue  in  some  cases(A).     The  nc- 

the  venue,     cessity  that  in   *a  bailable  action  by  original  in  the  King's  Bench,  the 

L  '274  "I  venue  do  not  vary  from  the  original  writ,  must  also  be  kept  in  view(M). 

In  those  tranutory  actions  also  in  which  the  court  will  change  the 

venue   on  the  defendant's  application,  and  where  the  plaintiff  might 

vrish  to  bring  it  b^tck  again  to  the  county  where  it  was  first  laid,  upon 

the  usual  undertaking  to  give  material  evidence  in  that  county,  it  is 

necessary  to  lay  the  venue  in  the  first  instance  in  the  county  in  which 

such  material  evidence  can  be  given(f). 

Thevenuem     In  an  action  upon  a  lease  for  non-payment  of  rent  or  other  breach  of 

actions  on     covenant,  when  the  action  is  founded  on  the  firivity  of  contract^  it  is 

transitory^  and  the  venue  m»y  be  laid  in  any  county ;  but  when  the 

action  is  founded  on  t\\e  firivity  ofestatey  it  is  locals  and  the  venue  must 

be  laid  in  the  county  where  the  estate  lte5(y).     These  points  may  be 

considered  as  they  arise ;  1st,  Between  the  original  fiartiea  to  the  lease; 

2dly,  In  the  case  of  an  alienation  of  the  estate  of  the  lessor}  and  3dly, 

Where  the  estate  of  the  lessee  has  been  assigned. 

1st,  in  an  acUon  of  debt  or  covenant  by  the  lessor  against  the  lessee^ 
or  by  the  lessee  against  the  lessor^  the  action  being  founded  on  the  mere 
firivity  of  contract^  is  transitory^  and  though  the  land  lie  abroad,  the 
action  may  be  brought  in  £ngland(A:)  ;  and  debt  in  the  detinet  only,  by 
[^  *275  3  ^^^  lessor  against  the  executor  of  the  lessee,  is  ^transitory ;  hut  if  the 
action  against  the  executor  be  in  the  debet  and  detinet,  he  being  charged 
as  assignee,  the  venue  is  loral(/). 

2dly,  An  action  of  covenant  by  the  assignee  of  the  reversion  against 
the  lessee,  or  by  the  lessee  i^gainst  the  assignee  of  the  reversion,  upon 
an  express  covenant  contained  in  tlie  lease,  and  running  with  the  estate 


(A)  Gilb.  C.  P.  84—1  Saund.  74.  n. 
2.— When  the  court  will  change  the 
venue,  see  Tidd's  Prac.  Sd  ed.  543  to 
556.  ch.  zzvi.  unless  the  assignment 
took  place  in  another  county.— The 
Mayor,  &c.  of  London  v.  Cole  &  others^ 
7  Term  Rep.  583- 

ihh)  Ante,  246.  249. 

(i)  Price  et  aL  v.  Woodburne,  6 
East,  433, 4. 

[j)  As  to  the  four  different  descrip- 
tions of  privities,  and  in  general  how 
far  they  affect  the  venue,  see  the  argu- 
ment in  Webb  v-  Russell,  3  T.  R.  394. 


Walker's  Case,  3  Co.  23  —and  Thursby 
et  al.  V'  Plantf  1  Saund.  237  to  242,  and 
the  notes  5  &  6 

(k)  1  Saund.  241.  b.  n.  6— Calvin's 
Case,  7  Co.  2.  a. — Patterson  v-  ScoU,  2 
Stra.  776— Way  v,  Yally,  2  Salk.  651. 
S.  C.  6  Mod.  194. — Stevenson  u  Lam- 
bard,  2  East,  579.— Bac.  Ab.  tit.  Actions 
Local  &  Transitory,  A. — Beely  v-  Par- 
ry, 3  Lev.  154. 

(/)  Gilb.  C.  P.  91. -Gilb.  Debt,  403. 
Cormel  v.  Lisset,  2  Lev.  80 — Vin.  Ab. 
tit.  Trial,  H.  a.  2-  pi  22. 


Foster  v.  Baldwin,  2  Mass.  Hep-  569-     So,  for  neglecting  to  attach  goods  under 
writ  of  attachment.     Mur$haU  v.  Hosmer^  3  Matt-  Rep.  23- 

(39)  So,  assumpsit  or  debt  for  use  nd  occtipation  are  transitory.  Corporation 
of  JVVw  York  V.  Davfson,  2  Johns.  Cos-  335.  Low  v.  ffuUett,  2  Caine*a  Hep.  374. 
££^ler  V.  Mtrsden,  5  Taunt*  25.    JCing  v.  Frater,  6  fiatt's  Mep,  352,  ZS3. 
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in  the  landi  is  transitory  by  the  operation  of  32  Hen.  8.  c.  33.(^2),^  II. 

which  transfers  the  privity  of  contract  with  respect  to  such  covenants,  ^^  ^^a\^' 
to  and  against  the  assignee  of  the  lessor,  in  the  same  plif^ht  as  the  the  venue, 
lessor  had  them  against  the  lessee,  or  the  lessee  against  the  ]essor(n). 
But  in  debt  by  the  assignee(o)  or  devtsee(/^)  of  the  lessor  against  the 
lessee,  which  is  sustainable  at  common  law,  and  is  founded  on  the 
privity  of  estate,  the  action  is  local.*^ 

3dly,  If.  an  action  of  debt  or  covenant  be  brought  by  the  lessor(^), 
or  his  personal  representatives(r),  or  by  the  grantee  of  the  reversion(«} 
against  the  assignee  of  the  lessee,^  or  in  an  action  of  debt  against  the 
executor  of  the  lessee  in  the  debet  and  detinet(r),  the  venue  is  local, 
and  *mu8t  be  laid  in  the  county  where  the  land  liev^u) ;  and  if  the  land  [  *376  J 
be  out  of  England,  no  action  can  be  supported  in  this  country(T;).  The 
action  at  the  suit  of  the  lessor  against  the  assignee  of  the  lessee  was 
given  by  the  common  law,  and  was  local  in  respect  of  the  firrvity  of 
euatcy  the  privity  of  contract  being  destroyed  by  the  assignment ;  and 
the  assignee  of  the  reversion  must  also  sue  the  assignee  of  the  term 
in  the  county  where  the  land  lies,  because  the  statute  32  Hen.  8.  trans- 
fers the  privity  of  contract  to  the  assignee  in  the  aame  manner  as  the 
lessor  had  \i(w).  For  the  same  reason,  covenant  by  the  assignee  of  the 
leasee  against  the  lessor,  or  the  grantee  of  the  reversion,  is  local,  for 
it  lies  at  the  common  law,  in  respect  of  the  privity  of  estate,  which  is 
always  local(j:). 


(m)  Thursby  et  al.  v.  Plant,  1  Saund. 
237*  241.  b.  n.  6 — Barker  v.  Dormer. 
Carth.  183.— Thrale  v.  Cornwall,  1 
Wils.  165— Webb  v.  Russell,  3  T.  R. 
394. — Barker  v.  Dormer,  1  Show.  199. 
Vin.  Ab.  Trial,  H.  a*  pi.  20.— Privies 
in  blood,  as  the  heir  of  lessor,  might 
sue  in  covenant  at  common  law,  Webb 
V.  Russel,  3  T.  R.  395. 

(n)  Id.  ibid. — ^Thursby  et  al.  v.  Plant, 
1  Saund.  237.  241.  b.  n.  6 — Webb  v. 
Bussel,  3  T.  R.  401,  2* 

(o)  Thorsby  et  al.  v.  Plant,  1  Saund. 
238.  241.  c-  n.  6.— Bord  v.  Cudmore, 
Cro.  Car.  183— Thrale  v.  Cornwall,  1 
Wils.  165— Vin.  Ab.  Trial,  H.  a.  2-  pi. 
20. 

{p)   Sir  W.  Jones,  53— Vin.   Ab. 

rial,  H.  a.  2.— Latch.  271. 

(g)  Stevenson  v.  Lambard,  2  East, 

9,  580.— Barker  v.  Dormer,  Carth. 
182.— S.  C.  1  Show.  190.  199— Wey  v. 


Yally,  6  Mod.  194.— The  Mayor,  &c.  of 
London  t».  Cole  et  al.,  7  T.  R.  583 — 

(r)  Smith  v-  Wayt,  Latch.  197. 

(«)  1  Saund.  241.  c.  n.  6.— The  May- 
or, &c.  of  London  v.  Cole  et  al.,  7  T.  R. 
583— Stevenson  v.  Lambard,  2  East, 
580.— Barker  v.  Dormer,  1  Show.  190, 
199— S.  C  Carth.  182.— S.^C  3  Mod. 
336.— S.  C.  1  Salk.  80. 

(0  Supra  note,  1.— Thredneedle  v. 
Lineham,  3  Keb.  375* 

(u)  Stevenson  v.  Lambard,  2  East, 
580. 

(v)  Barker  v.  Dormer,  1  Show.  190: 
199— Bac.  Ab.  Actions  Local  &  Tran* 
sitory,  A.  and  see  Doulson  v.  Matthews^ 
4  T.  R.  503.— Ante,  .269.  n.  j. 

(w)  1  Saund.  241.  c*.— Barker  v.  Dor- 
mer, 1  Show.  199. 

(x)  Spencer's  Case,  5  Co.  17*  a— F. 
N.  B.  146 — 1  Saund.  241.  c  n.  6. 


(40)  Vide  the  corresponding^  statute,  »«««.  36.  c.  31.  »•  12.  Lowb  JV.  F.  1  R.  L. 
163.  and  by  a-  3.  the  provisions  of  the  act  are  extended  to  grants  in  fee  reserving 
•ent. 

(41)  Vide  Corporation  of  J^ew  York  v.  Dawton,  2  Johna*  Cas.  335. 
r42)  Vide  Cvrpwation  of  J\'€io  York  V-  Dawton,  2  Johns*  Cav  335- 
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n.  The  Statute  31  Jac.  1.  c.  4.  s.  3.(y)  enacts,  that  in  *^  all  informationsi 

s^r  f ^n^*'     "  declarations,  &c.  for  any  offence  against  any  fienal  atattue^  whether 
the  venue.     ^^  on  the  behalf  of  the  kin$>^  or  any  other  person,  the  offence  shall  be 
Vt  pu-   when  <^  L'id,  and  alleged  to  have  been  committed,  in  the  county  where  such 
local  by  8ta-«  offence  was  in  truth  committed  and  not  elsewhere,  or  the  defendant! 
^'  upon  the  genera]  issue,  shall  be  found  not  guilty  ;*'«3  and  in  a  penal  ac- 
tion for  the  omission  of  a  local  duty,  prescribed  by  a  statute,  the  venue 
is  ]ocal(z).    Lord  Holt's  opinion  appears  to  have  been,  that  this  statute 
[  *277  "]  extended  to  subsequent  statute8(a),  but  from  *  several  decisions(d),  and 
from  the  circumstance  of  the  legislature  having  introduced  an  express 
similar  clause  in  subsequent  penal  acts,  passed  even  in  the  same  ses- 
sion as  the  above  statute,  this  opinion  appears  to  be  crroneoUH(c).<^    It 
therefore  follows,  that  in  penal  actions,  founded  on  statutes  passed  since 
the  21st  James  I.  c.  4,  the  venue  is  transitory,  as  at  common  law,  unless 
otherwise  directed  by  the  particular  act,  as  in  the  case  of  usury,  8cc.^ 
Upon  the  common  law  principle,  where  there  are  two  material  facts  to 
constitute  the  offence  against  a  penal  statute,  and  one  happened  in  one 
county,  and   the  other  in  another  county,  the  venue  may  be  laid  in 
e]ther(c/) ;  as   where  an  usurious  contract  has  been  made  in  London^ 
and  the  ut^urious  interest  taken  in  Middlesex,  or  vice  •versa(js) ;  and  this 
statute  does  not  it  fleet  a  remedy  given  to  the  party  grieved. 

Some  actions  against  particular  persons,  which  would  otherwise  be 
transitory,  musty  by  different  statutes,  be  laid  in  the  couniy  where  the 
facts  were  committed,  or  the  plaintiff  will  be  nonsuited ;  as  actions 
upon  the  case  or  tres/iass  ^gs^insx  justices  of  the  peace ^  mayors,  or  bailiffs 
of  cities   or   towns   corporate,   headboroughs,   port*reves,  constables^ 


{xO  And  see  31  Eliz.  c.  5. 

(z)  Butterfield  v-  Windle  et  a1.,  4 
Bast,  393. 

(a)  Rex  V.  Gall,  Lord  Raytn.  373 — 
Parker's  R^.  186 — Selwyn's  Ni.  Pri. 
664.  n.  130 — Bui.  Ni.  Pri.  106— Tidd's 
Practice,  3  ed.  374. 

(*)  Parker's  Rep.  186 — French  v. 
Cockran,  Andr.  25 — S.  C-  2  Stra.  1081. 
Rex  V.  Gaul,  1  Salk.  372,  3 — S.  C. 
Garth-  465.— S.  C-  Lord  Raym.  370 — 
Anon.y  5  Mod-  425.— Com.  Di^.  tit.  Ac- 
tion, N- 10< — Bac.  Ab.  tit*  Action,  qui 
1am,  C— -1  Saund.  312.  c-  in  the  notes.; 
and  see  the  construction  on  the  3d  Jac. 


1.   c.   8— Frier  v.  Bridgman,  2  East, 

359.-2  Campb.  266,  7-  in  notes 3 

Anstr.  871.— And  Selwyn's  Ni.  Pri.  664. 
n.  130. 

(c)  See  21  Jac.  1.  c.  17—12  Ann, 
Stat.  2.  c  16. — French  tfCockran,  Andr. 
25.— 12  Mod.  223 — Anstr.  871. 

(d)  See  cases  next  note,  and  Pope 
V.  Davis,  2  Taunton,  252. 

(e)  Scott  V.  Brest,  2  T.  R.  238.— 
Calvin's  Case,  7  Co.  1.— Mayor,  &c.  of 
London  v.  Cole  et  al ,  7  T.  R.  583.-^ 
Scurry  v.  Freeman,  2  Bos.  &  Pul.  381. 
Ante,  271, 2- 


(43)  And  the  statute  of  the  state  of  New  York,  tesi.  11.  c.  9.  «•  2.  1  B.  £.  99. 
is  to  the  same  effect. 

(44)  The  statute  of  the  state  of  New  York,  cited  above,  speaks  of  actions  to 
be  commenced  on  any  penal  statute,  made  or  to  be  made,  and  consequently  is 
prospective. 

(45)  The  New  York  statute  above  referred  to,  expressly  excepts  actions  con- 
cerning usury,  maintenance,  extortion,  &c. 
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tithing-meny  church-wardens,  Sec.  or  other  persons  acting  in  their  aid  ir. 
and  assistance,  or  by  their  command,  for  any  thing  done  in  their  official  ^^  »-^»t9- 
*capacity(tf)  i^  and  actions  against  any  person  for  any  thing  done  by  him  ^^e  venue. 
as  an  officer  of  the  Exciseff)^  or  CuBt07n8{g)^  or  a^;ainst  any  other  per-  r  «278  1 
son  acting  in  his  aid,  in  execution  or  by  reason  of  his  office.  And  by 
the  statute  42  Geo.  3.  c.  85.  s.  6.  the  provisions  of  the  statute  21  Jac.  1. 
c.  12,  with  regard  to  the  venue,  &c.  are  extended  to  all  persons  having» 
holding,  or  exercising,  or  being  employed  in  any  fiublic  emfiloymentj  or 
any  of&ce,  station,  or  capacity,  either  civil  or  military,  either  in  or  out 
of  the  kingdom ;  and  who  under  and  by  virtue,  and  in  pursuance  of  any 
act,  or  acts  of  parliament,  &c.  have  by  virtue  of  any  such  employment^ 
Sec.  power  or  authority  to  commit  persons  to  safe  custody :  And  all  such 
persons  having  such  power  and  authority  as  aforesaid,  shall  have  and 
be  entitled  to  all  the  privileges,  benefits,  and  advantages,  given  by  the 
provisions  of  the  said  act,  as  fully  and  effectually  to  all  intents  and  pur« 
poses,  as  if  they  had  been  specially  named  therein.  Provided  always, 
that  when  any  action,  bill,  plaint  or  suit,  upon  the  case,  trespass,  bat- 
tery, or  fetlse  imprisonment,  shall  be  brought  against  any  such  person 
as  is  in  this  act  described  aa  aforesaid,  in  this  kingdom,  for  or  upon 
any  act,  matter  or  thing  done  out  of  the  kingdom,  it  shall  be  lawful  for 
the  plaintiff  bringing  ihc  same,  to  lay  such  act,  matter  or  thing  to  have 
been  done  in  Westminster,  or  in  any  county  where  the  person  against 
whom  any  such  action,  bill,  plaint,  or  suit  shall  be  brought,  shall  then 
reside.  But  the  venue  i^i  an  action  against  a  constable,  &c.  for  an  act 
not  done  in  the  execution  of  his  office,  may  be  laid  in  any  county(A). 

*So  actions  against  persons  acting  under  the  acts  relating  to  Hifflf  r  «279  1 
waya(i)j  or  Tumpikes^j)^  or  the  MUitia{k)j  and  various  other  acta  are 
local  by  express  provision.  And  so  by  the  Welch  judicature  act,  if  a 
transitory  cause  of  action  arising  in  Wales,  be  brought  in  any  court  out 
of  Wales,  and  the  venue  be  laid  out  of  the  principality,  and  the  plaiu- 
tifif  do  not  recover  10/.  a  judgment  of  nonsuit  may  be  entered  against 
him(/). 

The  venue  is  thus  stated  in  the  margin  ol  the  declaration,  <<  Mid-Modeofstat- 
dlesex,  to  wii(m)."    Such  venue  in  the  margin  will  aid  but  not  preju-^"^  ^^®^*'' 


nae. 


(0  21  Jac  1.  c.  12. 8.  5.  (Jt)  42  G.  3.  c  90.  s.  178. 

(/)  23  Geo.  3.  c  70-  s.  34.  (/)  13  Geo.  3-  c  51 — Davis  t>.  Jones, 

(^)  24  Geo.  3.  sess.  2-  c  47-  s.  35.  1  New  Rep.  267. 
and  see  38  Geo.  3.  c.  37.  s.  23.  (tn)  Lord  Hardwicke  was  of  opinion 

(A)  Anon.«  1  Stra.  446. — Money  et  that  the  word  Jf,  in  the  margin  of  the 

al.  V.  Leachy  3  Burr  1742< — Alcok  v.  declaration,  was  not  originally  meant 

Andrews,  2  Bsp.  Rep.  542.«-Postleth-  to  signify  the  county,  but  was  only  a 

waite  V.  Gibson  et  al.,  3  Esp.  Rep-  226.  denotation  of  each  section  or  parag^ph 

Daniel  V.  Wilson,  5  T.R.  ly  2.— Evans  in  the  Record..— J odderel  v,  Ck>well, 

I  V.  Atkins,  4  T.  R.  S5S.  Gas.  T.  Hardw.  344 — In  indictments^ 

I  (f)  13  Geo.  3.  c.  78-  s-  81.  the  words    •'  to  wit"  are   frequently 

\j)  13  Geo.  3.  c  84.  s.  ZS-  omitted. 


(46)  Et  vide  Lavf»  J^-  T*  se««>  24.  c*  47.  t>  !•  1  R,  X,  155. 
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II.         dice,  and  in  civ  U  cases,  if  the  name  of  a  fUaee  only^  and  no  county,  or 

Its  part.       ^  i^rone  couniy  be  stated  in  the  body  of  the  declaration*  it  will  suffice* 
Secondly,       ,  .  .  -       ,  •  /.  ,  .      , 

Uie  venue,     because  the  place  is  always  construed  to  refer  to  the  county  in  the 

inargiii,^^  though  another  county  has  been  mentioned ;  and  on  the  other 
hand,  where  the  proper  venue  is  laid  in  the  body  of  the  declaration,  the 
county  in  the  margin  will  not  vitiate  it(n).  But  in  criminal  cases  the 
rule  is  more  strict,  and  though  the  county  in  the  margin,  when  express* 
ly  referred  to*  is  sufficient,  yet  it  must  either  be  named  in  the  body,  or 
so  exfiressly  referred  to  in  all  case8(o). 

In  stating  in  the  body  of  the  declaration  the  venue  or  plaee  where 
[  *380  1  the  facts  have  occurred,  it  is  *usual  to  name  a  parish,  town,  or  hamleti 
or  other  known  place,  (not  being  a  hundred)  as  well  as  the  county(nn)* 
In  London  it  was  formerly  necessary  and  is  still  the  practice  to  state 
some  parish  and  ward,  though  in  other  places  a  city  or  town  without 
naming  any  particular  parish,  was  always  holden  sufficient(oe>).  In  cri- 
fninal  cases  it  is  still  necessary  to  name  some  parish  or  town,  &c.  as 
vrell  as  the  county,  and  the  statement  in  an  indictment  that  a  party  com- 
mitted perjury  at  Guildhall  in  London  is  insufficient(/!E3.  But  in  cm/ ac- 
tions in  the  superior  courts,  as  the  jury  i»  no  longer  rf^wanff/o,  the  state- 
ment of  a  county  alone  may  be  sufficient(y),  unless  where  a  local  de- 
scription is  necessary,  as  in  replevin,  &c.(r).  And  this  even  on  fienal 
8tatutes(«),  unless  part  of  the  penalty  be  given  to  the  poor  of  the  parish 
in  which  the  offence  was  committed,  when  the  name  of  the  parish  is 
material(r) ;  and  where  a  parish  is  named,  so  much  strictness  does  not 
prevail  as  formerly.  Thus  in  trespass  quare  clausum  JregU^  where  the 
locus  in  quo  was  stated  to  be  in  the  parish  of  A.  it  is  sufficient  to 
prove  it  to  be  a  reputed  parish]  though  strictly  it  be  only  a  ham* 
lei(w). 


(«)  Warren  v,  Webb,  1  Taunt  3^9. 
1  Saund.  308.  n.  1.— Sutton  v.  Fenn,  3 
Wils,  339.— S.  C  2  Bla.  Rep.  847— 
Jodderel  v.  Co  well,  Bep.  T.  Ilardw. 
343 — Barnes,  48S.^Com.  Dig.  Plead- 
er, C   20.— Meller  v.  Barber,  3  T.  R. 

387. 

(o)  1  Saund.  308.  n.  1 — 2  N6lan's 
Poor  Law,  144 — The  King  v.  The  In- 
habitants of  Moor  Critchel,  2  East,  ^» 

(mi)  Co.  Lit.  125.  a*  n.  2. 

(off)  Clison  f .  Proctor,  Cro.  Jac.  ^07> 
Leach,  C  L-  930. — 4  Hawk.  46-  8.  83- 

(p)  Leach,  C  L-  928.-^o.  Lit.  125. 
b«  n.  2. 

iq)  Co.  Lit.  125.  b.  n.  2.— Vin.  Ab. 
Trial,  H.  a.  6— Mersey  &  IrwcU  Navi- 
gation Company  v.  Douglas  et  al.,  2 


East,  501.— Forth  %)•  Harrison,  Cro. 
Eiiz.  732 — 1  Saund.  8.  a.— Ilderton  v. 
Uderton,  2  Hen-  Bla.  161.— Remington 
V.  Taylor,  Lutw.  237« 

(r)  Mersey  &  Irwell  Navigation  Com' 
pany  v.  Douglas  et  al.,  2  East,  501«— 
1  Saund.  347-  n.  1. 

(s)  Co.  Lit.  125.  b — 24  Geo.  2.  c.  18. 
Chirk  V.  Taylor,  3  Esp.  Rep.  219 — 2 
Saund.  376.  n.  9,— Willes,  599.  n.  a. 

(0  CUrk  V.  Taylor,  3  Esp.  Rep. 
219. 

(u)  Jefferies  v>  Duncombe,  2  Campb. 
5-  and  see  Doe  d-  Toilet  v.  Salter,  13 
East,  9 — Goodtitle  d.  Pinsent  v.  Lam- 
miman,  2  Campb.  274.— Kirtland  v, 
Pounsett,  1  Taunton,  570- 


(47)  Vide  Slate  v.  Po»f,  9  Johns,  Hep.  81.     Turberville  v.  X<mj^,  3  Jffen.  and 
Mun.  312. 
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In  Inferior  courts,  unless  in  the  courts  of  the  counties  palatine  and       n. 
a  few  other  courts,  it  is  necessary,  in  addition  to  the  statement  of  the  secondr^' 
county  as  a  venue,  to  aver  that  every  material  fact  took  place  within  the  venae' 
the  ^jurisdiction  of  the  court :  as  in  assumpsit,  as  well  that  the  pro-  L  *^^  ^  3 
xnise  or  contract  was  made,  and  that  the  goods  were  sold,  or  the  money 
had  and  received,  &c.  within  the  jurisdiction  of  the  court,^^  and  if  the 
allegation  be  omitted^  the  declaration  will  be  insufficient,  even  after 
Terdict(u) ;  but  as  to  such  matters  as  are  stated  only  in  aggravation  of 
damages,  and  might  be  omitted,  it  is  not  necessary  to  allege  that  the 
same  arose  within  the  jurisdiction(v). 

When  a  transitory  matter  has  occurred  abroad^  it  may  in  general  be 
stated  to  have  taken  place  in  any  English  county,  without  noticing  the 
place  where  it  really  happened;  but  if  the  real  place  abroad  be  stated) 
(which  it  is  said  is  necessary  when  a  deed  or  bill  of  exchange  or  other 
instrument  bears  date  there,)  it  should  be  shown  under  a  scilicet^  that 
it  happened  in  an  English  county,  as  for  instance,  <<  in  Minorca,  to  witp 
«*  at  Westminster,  in  the  county  of  Middlesex"(w).*^  And  this  is  ad- 
visable even  in  cases  of  bills  of  exchange  drawn  in  this  country,  and 
dated  at  a  particular  place(x).  In  stating  a  matter  of  record,  no<venue 
seems  necessary,  as  the  record  must  be  presumed  to  be  where  the 
court  is(^);  but  in  pleading  an  Irish  judgment,  it  may  be  other- 
wise(z). 

In  general  the  venue  should  be  laid  dUtinctly  to  every  material  tra- 
Tersable  {act(a),  and  formerly  the  omission  was  considered  fatal  on  the 
trial,  though  *issue  were  taken  upon  another  point(a).     But  even  in  a  (]  *2SS  *] 
local  action,  as  in  case  for  an  injury  to  a  water-course,  no  precise  local 


(k)  1  Saund-  74.  n.  1.— Trevor  v. 
Wall,  1  T.  R.  151 — ^Bentley  v-  Don- 
nelly, 8  T.  R.  127'— Bourn  v.  Carring- 
ton,  Cro>  Jac.  502-'— Horton  et  al.  v. 
Beekroan  et  al,  6  T-  R.  764. 

(v)  1  Saund-  74*  n.  1.— Bac  Ab. 
Pleas,  E.  1. 

(w)  Mostyn  t7.  Fabrigas,  Cowp.  170. 
177,  8 — Ante,  270.— Neale  et  al  v.  De 
Garay,  7  T.  R.  243.— 1  Saund.  74.  n. 
2.— The  King  -».  Holland,  5  T-  R.  616- 

(x)  Chitty  on  Bills  of  Exchange,  2d 
edit.  322.  n.  c. 


(y)  Glyn  v.  Smith,  1  Vent.  46. 

(2)  Collins  V.  Matthew,  5  East,  473. 

(fl)  Com.  Dig.  tit  Pleader,  C.  20.^ 
The  King  v.  Holland,  5  T.  R.  620  — 
Ante,  258 — 2  Hal.  P.  C.  179-  and  this 
still  seems  necessary  to  avoid  a  special 
demurrer,— Bo wdell  9.  Parsons,  10 
East,  364,  5,  6.— The  King  v.  Hazelly 
13  Cast,  142-  but  see  the  observations 
of  Mr.  Justice  Le  Blanc  on  Ilderion  v. 
Ilderton— Bo  wdell  v.  Parsons,  10  East, 
365,  6. 

(a)  Barnes  v  Smith,  2  Leon.  22. 


(48)  Vide  Murrmf  v.  Fifxpatrick,  3  CaineU  Mep-  41.  WeSmore  U  Cheetebrmigh 
▼.  Baker  U  Si»an,  9  Jokru,  Rep.  307.  Evans  v.  Munkl^  &  another,  4  Taunt,  48. 
Shepherd  v.  JBoyce,  2  Johnt.  Rep  447.  Brisrg»  y.  J^antucket  Rank,  5  Afass.  Rep, 
9S,  Turberville  v.  Long,  3  Ren,  ^  Mun-  309-  SMpherd  v.  Boyce,  2  JoJms.  Rep, 
447. 

(49)  But  in  a  late  case.  Lord  Ellen  borough  held,  that  it  was  unnecessary  to 
state  the  place  where  a  foreign  bill  of  exchange  was  drawn,  and  that  if  da'ed  at 
Partt,  it  might  be  alleged  in  the  declaration  to  have  been  made  in  London,  and 
there  would  ba  no  vi^riance.    Eo-wrigt  6f  omthtr  y,  Mprrit,  3  Campb*  304. 
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ll<  description  of  the  nuisance  complained  of  is  needssary,  and  provided 
slcwr*  the  county  be  properly  stated,  it  is  sufficient,  except  in  replevin(A) 
the  venue*  And  where  there  are  several  facts,  yet  if  the  sentences  in  which  they 
are  stated,  are  coupled  with  the  conjunction  *<  and**  the  first  venue 
will  apply  to  all  the  (acts(c).  So  the  performance  of  a  contract  will  be 
inferred  to  have  been  at  the  place  where  it  was  entered  into(fif),  though 
it  is  usual  to  repeat  the  venue  to  each  averment(^).  No  venue,  how- 
ever, needs  be  laid  to  matter  of  inducement,  when  not  traversable^  and 
which  consequently  cannot  be  tried(J')^  nor  is  a  venue  necessary  in 
general  to  a  negative  allegation(^). 

Where  a  parish  is  merely  stated  as  a  venue^  the  cause  of  action) 
though  proved  to  have  arisen  in  a  different  place,  will  sustain  the  de- 
clarauon(A) ;  as  in  debt  on  the  game  laws,  or  in  an  action  of  hue  and 
cry  against  the  htuidred(£) ;  but  when  part  of  a  penalty  is  given  to  the 
poor  of  the  parish,  the  name  of  the  parish  is  matter  of  substance,  and 
the  offence  must  necessarily  be  laid  and  proved  to  have  taken  place 
therein(il-).  So  in  an  action,  though  not  local,  if  the  situation  of  landf 
[  *28S  ]  or  other  real  property,  be  described,  though  ^unnecessarily,  to  be  situ- 
ate^ in  a  particular  parish  or  place,  the  plaintiff  will  fail  on  the  trial  if 
there  be  a  material  mi8take(7).^  But  if  a  fact  be  stated  to  have  occur- 
red "at  or  near"  a  particular  place,  the  mistake  may  not  t>e  so  mate- 
Ti9\(kk),  '  And  when  it  is  doubtful  whether  the  place  where  a  naviga- 
tioni  &c.  b  alleged  to  lie>  is  stated  in  the  declaration  as  a  venue,  or  as 


(b)  Mersey  and  Irwell  Navigation 
Company  v.  Douglas«  2  East,  503.—* 
Post.  2  vol-  411.  n.  e — Sed  quaere,  ace 
Co.  Lit.  125.  b. 

(c)  1  Saund.  229.  n.  2.— Taylor  v. 
Weisted,  Cro.  Jac.  443.— De  Symonds 
V'  Shedden,  2  Bos-  &  Pul.  156,  7 — 
Com.  Dig.  tit-  Pleader,  C-  20  — Preaton 
w.  Mercer,  Hard.  61. — Remington  v. 
Tayler,  Lutw.  237 — Ante,  259—2 Hal. 
P.  C.  179. 

(J)  Shandois  v-  Simpson,  Cro.  Eliz. 
880.— Com.  Dig.  tit.  Pleader,  C  20. 

(e)  Com.  Dig.  tit-  Pleader,  C.  20. 

(/)  Wrotesly  v-  Adams,  Plowd.  191. 
Com.  Dig.  tit.  Pleader,  C-  20. 

(ff)  Ante,  259.  n.  i — ^The  King  v. 
Holland,  5  T.  R  616. 

(A)  Mersey  &  Irwell  Navigation  Com- 
pany V.  DougUs  ei  al.,  2  E.*st,  503. 

(0  Id.  ibid— Claik  V.  Taylor,  3  Esp. 
Rep.  219.— 2  Saund.  376.  n.  9. 


(i(r)  Id.  ibid.— Peake*s  L.  £.  199* 
0)  WiUon  th  Clark,  1  Esp.  Rep.  273. 
Wilson  V.  Gilbert*  2  Bos.  &  Pul.  281. 
Goodwin  v.  Blackman,  3  Lev-  334.— 
Rc'gina  v-  The  liihabitantg  of  Barking, 
Salk.  452.— Bug.  Ab.  Trespass,  K.— 
Boddy  tr.  Smith,  Sira-  595. — ^King  v, 
Fraser,  6  East,  352 — Jeiferics  v  Dun* 
combe,  11  East,  226 — So  if  io  eject* 
ment  the  premises  be  entirely  described 
as  situate  in  the  umted  parishes,  &c. 
Good  title  d-  Pinsent  v.  Lammimun,  2 
Canipb.  274.  What  is  not  a  material 
misnomer  of  the  parish,  See*  see  Doe 
d.  Toilet  V.  Salter,  13  East,  9 — Kirt- 
land  V.  Pounseit,  1  Taunton,  570—- 2 
Camp.  5.  in  notes,  &  Post.  2  Vol.  38. 
note  (m). 

{kk)  Peake's  L.  Evid.  139 — Drewry 
V'  Twiss  &  another,  4  T.  R.  558.  561. — 
Burbige  v.  Jakes,  1  Bos.  &  Pul.  225. 


(50)  Arc.  Quest  v.  Caurnont,  3  Campb.  235.  And  see  further  upon  this  sub- 
ject, Phimp/  Ev.  165,  166.  VovfUs  y.  ^rter,  3  Taunt.  140.  fFMam  v.  JSur- 
^eis,  3  7'atmt.  127. 
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,  tt  will  be  rcFcfred  merely  w  the  Ycniic,  and  need        II. 
jitti  to  be  41  such  pLu:c[/;    The  mndc  of  <Ic*cHWiig  ihe  pUw  g^^" 
irctipuM,  rtptcvin,  Hti'l  otlicr  pjtiicultr  ntuutii,  U  stated  lii  tiie  vrnup. 
Ww  the  Hcvcral  preceilcnu  lit  kucb  actiMi>(m). 
TVTcomtnon  Uw,  if  ii  uppc*rcd  aft^n  Ihr  rmnt  (bnt  the  conir.i 
d(  aclltin  ato»e  in  a  county  tlifTvieni  rtom  that  in  Which  the  v 
till,  il  was  crror{n),     Bm  ly  IG  and  I?  Cur.  3.  c.  8.  "aflet  ;-.    ,,,„;   ,^  „„^., 
bicti  judgihcnt  *hill  not  be  9iuyi:d  ar  revenedi  for  that  ibcre  w  no«*tkd- 
hlght  venuCi  so  uh  the  cuu«c  were  tried  by  a  jury  of  the  proper  coun- 
lljr.  Of  place  wticrc  ihc  action  i«  hid;")'  and  this  autaie  extend*  not 
Uy  to  (hole  cateii'wlicre  there  Ji  a  wron^  vcTilie  in  ihe  proper  coiuityi 
■talto  to  tbiise  nhcre  the  cniiNe  has  been  impruperly  tried  in  a  «i^ng 
Bunty,  Mid  whether  the  objection  appear  on  the  record  or  nt>i(i)).  And 
e  MaL  4  AriD'  c.  IS.  s-  3.  'extends  tbia  provision  to  a  jud^tncni  by  (  *284  /)  ] 
wfcsnion  nil  dvit,  or  nan  runt-  bifirrnaiut^  /*).'»     And  the  nine  provi- 
tun  i&  extended  lo  penul  iictions  by  the  4  Geo.  3.  c.  36(7).     Di>t  ><  "<- 
■  cnuns.  not  of  record,  ere  not  Included  in  tliCM  aeis,  a  dcclora- 
in  the  cnnn'y  coun,  omiilint*  Itie  necemiry  allcKMiori  ai  to  the 
libjcci  nvMicroT  the  action  having  arinen  within  ihe  jurl&dictioui  "ilt 
pll  l>e  innufltcientt  even  ..fler  »erdici(r).     Hence  ii  fotlowrt,  thai  oven 
I  IttCal  and  penal  actions   in  the  tajirrinr  cotiris,  tNe   only  ntodet  of 
ftijcalnfc  to  the  venue  ;ire  by  dcmuiTer(>),  or  at  Ihe  trial  us  a  i^uund 
7  niuisuii(/)  except  in  the  action  of  ejccitneni,  in  wMcb  also  a  itlfB- 
bity  would  amc  with  respect  to  the  cxecuitan,  beoAUM)  the  RhenfT  of 
o'liiiy  cannot   deliver  the  potsesaion  of  Und  In  aiwiber(>i).     lo 
cf  actions,  if  the  venue  lie  laid  in  tlie  wroOK  couniy,  and  the  objcc- 
I  appear  upon  the  record^  it  it  clear  that  the  defcndoni  may  dc 
teuf^v};  and  If  it  do  not  apiiear  OD  record,  may,  under  the  general 


■'{rj  Mrrwy  and    IrwrtI  NaTlf-mion 
oiptii;  V.  noNKU».    3  Kufil.   497— 
)  Uiincombe,   II  Eott,  S3& 
IS'^-SC-  2Campb.  3-5- 
I  (nj  VoK-  a  Vol.  411.  4tS^  443-  3S~ 

L  34r-  n  I- 
■(«)  Comr  t)tg-  til.  Action,  N.  6, — 
l'9»iind.74-u.3- 

>{o)  1  S.Unil.  M7'  a-Z — The  Mayor, 

:  at  London  V  Cote  cl  al..  7  T.  K. 

•St<veiit«n  V'  Ltmlnrd.  3  Enii 

lund'  3  r  in  tta\c^ 

i(f).  llawM  V,  Hmlvwoiid,   U  Com. 

I.  d55.— Rirnrti,  4SJ.— KmiId^d  v. 

hylrr.  Uitw.  2Jr. 

1(f)  Myitdrlton  v.  Wynne,  WiUe*. 
-  _Tid.l'4  rme-  3d  edit  839. 
Kl— Bui  ice  Buttcrfield  r.  Windle  cL 


■].,  4Ea«,  387,  8.  where  llic  vrOUt 
was  wl  ssiile,  tllolil-U  no  objection 
taken  at  Niti  Priu*,  ante.  980.  i>.  a.  L 

(r)  Ante,  280.— Trcsoi'  r.  WJI,  I 
T-  B-  ISl— I  8»<.nd.  74  n.  1. 

(•}  Tbrale  «.  Cornwall,  I  WM-  163. 

(()  The  Ukyor,  be-  of  Uinitaii,  *. 
Cole  (I  ftl ,  7  T-  H  5S3  — Slevcnavn  v. 
I^mbtrd,  2  Knit,  5S0~-Brucluluw  «. 
It  >pkin*,Ci>wp.4IO— d*nUciv.U«anl. 
3  DU.  Rrp.  1033- 

(u)  The  Mafor,  Ike-  of  London  t>. 
Cole  cl  nl.,  7  T  Ii  387. S~Mu<lyn  «. 
IMbrlKiis.  Co*p.  I70-— Ante,  561. 

(o)  1  S]iuna.  341-  e.— Bafker  «.  Dor- 
mer, Curtli-  133.-1116  Ma)OT.  fco.  of 
Undnn  v  Cole  et  >1>  ?  1'  B.  S8S.— 
The  Mayor,  fee  of  Bora'lok  ».  Bwwt, 


«.33-<.&p.  ISftA 


or  THR  {>ECLAli.TItlir: 

mat,  »¥»il  bimspK  "*  •'-  -■-tm-.ti  a\  the  trial  as  the  i 

.^jilcriii,  on  %\it  ;  Ai>d  cvea  In  trariiitoiy  i 

|f!»Il  UnDccesMry   \ ■:    cif  locul  liiualiuo   may,  "if^ 

ncoiitt  be  bttU  on  ttie  irl<U(;)i  i)TOtt|;b  where  tbe  dcfcripiion 
by  way  at  reniie  it  will  be  Other  wise  (a).     Aixl  If  a  loral  dacrlfltlon 
t^tnue,  0Ar»  neer>4ary,  be  ^mltlfd,  it  u  not  maticr  nf  nunsuii,  but  ofl 
tludiiiner^  iir  urttiH  of  jutlgintnt(6;i  and  by  pleuling  uvcr  lu  them 
rnerii»>ny  format  defect  in   llic  (ciiuc  is  alilc<l(r]i  and  in  mnnttorj/  I 
AClluna  the  onilsHian  of  a  venue  is  aided  m  comtnuD  Uw  by  a  judgment    , 
6g  Jrjiiuli,  because  ihc  defendant  thereby  admits  that  there  ts  nutbiD|[ 
10  itfid),  nnd  any  otijecimn  lo  the  mode  In  which  the  vonue  it  suted 
muit  l>c  taken  l>y  cletiiuri'ei(>*}.^* 
e      What  is  tctcncil  ihc  coiimniccmcni  of  ilic  dcrldrailon  roUows  the  «e- 
nuc  in  the  margin,  anil  precedes  the  morn  cirrumalanllal  ilaitmrnt  cS 
lite  rautt  of  acHvi.     U  cuntaios  a  statement,  U;,Urilia  namctafthe 
funics  lo  the  auil,  and  ifihcy  sue  orbe&ned  in  .mother  ri 

lilicJ  Eiip«city,  (a*  CXeCUlors,  ,.s»i(jn«»,  or  '/ni  lam,  Jcr, 

tcr  or  rinht  in  respect  of  wliich  they  arc  p.o-iirs  to  Ihc 
the  taodf  in  wbii.h  the  di  feixlani  lias  been  braughi  into  v 
A  hticf  recital  of  ibe  JWm  of  ae'im  to  be  proceeded  in  ;  Uie  laitci  U^  i 
however,  wperfluous  in  proceedings  by  bill(/)  It  is  obvious  Uiat*  in^ 
thiperitUnily  of  express  regulation  or  preccdcni,  some  inimduction  tt>  i 
Ihc  fnibatauli-I  urnicnicni  of  the  cause  of  nciirm  would  be  ncceaury,  and 
Ihc  commenceincni  ;idDpicd  hi  practice  i»  useful,  as  pubthig  out  that 
the  Ocfi'fidani  in  duly  in  court  to  answer  ilic  coniploint,  a&i)  condsclf 
*SfS  3  inlimniiiig  the  chx-nctrr  'in  wliich  the  parties  sue  or  are  suedt  andlha 
tutare  of  ibc  action,  by  which  the  parties  interested  In  the  plcwJbigi 


165- 

(d)  SiitiFk  A.  i— Anon.  1  Sid-  287. 

{r]  Id'  il»d.— Buddy  v.  6<ailli,  Stra. 
£93- 

(y)  1  BMina.,147-  n-  l^Poat.  3Vol. 
"All  H,  i-ot»BrJ— 3r.illi,  ltc|i.  166— 
W.I'Qn  v^  RiTsop  et  al-,  2  ViAt.  2SS. 

(j]  Aoif.  3«  n,  i- 
(aj  Aatt,  233  n.  1- 


{b)  Merar)  &lrwcll,KaTi|ptlnn  <:..;:, 
piny  r  I)oii|;Im>  ct  >l,,  3  Rat>,   '<.' 
W.Hun  V  Kerson  et  al.,  2  Wib.  3i  i 
Posi.aVol  411. 

(c)  PiiriUiv  c  Billy,  3  LaTi)  iUjnr. 
][J39-~D«4d  f>.  Muliiieui,  Dyer,  U.  a. 
Cam.  Di^,  Pkadt-r,  85.— Mrltor  v.  8af> 
ber,  3  T.  R-  387— l-on.  2  Vul.  41L 

id\  Bemii-gtociB  Ta)l«-.  Lutw.fflr. 
Sliiniloli  V  Sonpson,  Cro  RIlE  890, 

(0  .M<  tior  V-  B>rl>cr,  3  T-  R.  3Sr- 

(/]  Lord  «■  Uomtoiui,  11  East,  0, 


.  Xattncket  Bmk,  5  Alan   R'p.  94. 
.Vantatkrt  Sink,  3  .tAui,  Rtp^  S4-     Citbert  tf  m 


I 

I 


or  TRB  OKCLAIUTtOtt,  SH 

d  more  rcadiljr  (o  direct  ibcir  uicDtioo  to  ilie  sotncqucnt        tL 
s  of  the  <lcclanttioii(i'].  'i^Hf^iht 

a  the  df/endani  has  been  wTfrted  or  served  with  pmccM  hv  11..,,..../^"- 
ame,  ihc  p^aiiiiUT  may,  after  the  dercncliiDl  bus  a|iiie«ri-i1  in  ' 
•bt  Oiimc,  decUrc  accoiiIingl>(rV    In  koch  case  in  the  Kin)''ii  [t  < 
1  ntgul  W  «a(B  the  £iCl  thUii,  "  — to  wit,  A  11  (.(impUJot  of  < 
rretitd  (of.  if  not  builablci  "served  wiih  proccus,*')  by  (he  nairio 
r  E  F.  being  in  the  lustotly.  &c."     And  in  the  coun  of  C.  I*,  ihu 
daraiion  runst  "CD  arremed  by  the  name  of  K  V,  was  nii«cl)cd  (o 
bniwcr  A  B  of  a  plea."  Sec.  am)  in  each  court  in  all  !>ubsi:(|i)ent  pailB 
I  tfae  ileclaralion,  the  real  n^ime  only  ta  to  be  iiisuried.     Tlie  words 
rrturd  or  urt-vrd  with  ftroteit  appeur  lo  lie  prcffiralilc  to  lli«  word 
f"Kf)-     '^  U\<i  fit  cant  iff' »  name  tic  misiaken  in  llic  piticess,  [lie  mis- 
c  nmy  be  aided  in  lilie  tnanncr(£').     Ii  is  not  necewary  in  uny  caae 
I  Mate  in  the   declar^iio'i   ihe  addition  of  the   dcfcriduni.  citlter  of 

t  degree,  fur  the  statute  of  addiiiona  does  not  extend  to  dccla-  ' 

hlionsfAJ. 

"  In  the  Kins'a  limth  in  aclloni  hy  hlU,  acfainst  a  person  not  piiiilegtd, 
prliethcr  he  be  tn  ilic  aciual  or  tu/i/iourd  custody  u(  ilie  niarxlial,  the 
Ice  Unit  ion.  (except  in  Middlesex  when  the  'allegation,  a»  to  the  sup-  [  "387  J 
ioied  cuiiody,  i*  unnece8isui7(i),  begins  by  suiing  "—10  wit,  A  U 
mpliins  (if  C  D  being  in  the  custody  of  the  marshal  of  liie  maraluil- 
I  sea  of  our  lord  tlic  Kingi  before  ilie  King  himBcIf,  of  a  plea  of  irri- 
n  the  case,  !ic.(/)  for  a»  the  form  0/  action  may  br.J  For  that 
^whereat,"  Uc.{ir)i  and  a  bill  against  an  actual  priauncr  in  Ibc  costo-  ^ 

f  uTtlie  marslial,  Ricd  In  vdcation  ns  of  tlie  preceding  term,  conlalni 
iCial  inemotBndmn(/).  It  was  enacted  by  the  4  and  S  William  and 
Y,  C.  m.  s.  3.  tJiat  **  in  all  dcclaruliuns  against  a  /irUuncr  deiained 
Bin  prison  by  virtue  of  any  writ  or  process  lo  he  issued  out  of  the  O^urt 
\of  Kins'i  Bmth,  it  shall  be  alleged  '"  ciutody  ^f  v>hac  tkcriff,  bailiff, 
■  or  steward  of  any  franchise,  ftuch  prisoner  shall  be  at  the  time  of 
l-auch  declaration,  by  virtue  of  the  process  of  the  said  court,  tt  the 
I  sail  of  the  ptftintiff^  \  wbicli  altcgaiiou  shall  be  as  good  und  effcctiiat 
KAS  if  such  prisoner  were  in  the  custody  of  the  marshal."  Tbia  aiatuio 


|(i/)  1  Ssnad.  313.  n.  3-— Tli«  Dein  Ic 
r  of  Bristul  v.  Guysct  1  Ssnnd. 
Hi,  1 13.— 8ari|[nac  i''  Kuamet  It  T-  R. 


(A)  Gray  d  al.  n  Sidncfl*,  3  Bos.  IpJ 
Pul.  39i,~C«m.  Dig.  Pleader,  C.  ft— 
Bnnn  n  JacoU,  3  Gip-  Bep.  737.— 
Ante,  aw. 

(0  Ncwdlfste  *,  Aunetl,  Dyer,  118. 


lir  THK  oecI.*>ATIo^ . 

does  not  CKtenil  to  procvedingi  by  orlgbiel,  or  in  tlie  Coffltnon  Pli 
'l.    iir  Excbot;ur.r,  and  thcrcrore  the  ■l>otc  allei^'tion  h  only  ncrc 
c   when  me  pI/iniifT  praeei:<lt  upon  a  bin  uI  Middlctes,  or  Uiiiu 
aitactiniRni  of  pri»lei[e:  and  if  ihc  cause  of  tuciion  be  nnt  liitla 
nnic  pblmlfT.  or  a  riiird  l»r*on.  nia^  i>i  K.  0.  proceed  at 
pr]»oncr  ks  ir  he  were  ji  Lrgc(ni).     In  caici  vbhio  the  act, 
*S86  3  duration  «h«W  llul  the  rfefendani  w>«  in  ciiwocI|r  of  the  ftbenfT  b'>t ' 
■I  <«lio!ie  suit  (be  defendant  may  be  diachurged  out  of  cusody, 
ileniuf  j{ciicrally('""0- 

In  the  King't  Brnth  by  original,  the  commenccmeiH  tX  llie  decLin- 
tiOHi  oitfa  ibc  exception  of  'he  name  of  the  court  at  ibft  tiip,  ii  in  i;ene- 
ra)  similur  to  thiil  in  the  Cimmon  PUat  ;igaiD<il  pertion*  ai>t  pri«ilegcd  f 
uid  wliii'h  in  assuinpui,  case,  and  irovcr,  runs  as  rnllows.  "  —to  wit^ 
"CD  was  uliached  to  answer  A  B  of  a  ple.i  of  iiespats  on  the  catOi 
M  Btc.  (or  as  the  form  of  aciiun  may  br)  and  tbeieiipnn  the  said  A  B. 
"  by  Ii  F  his  aitorncyi  complains  for  thai  whcrcHS,  6:c,"('^^  T'"-  'f^- 
Tcndiint's  addition  ofeltode  or  dcjtree,  ought  not  lu  be  ii  -- 
the  statement  ihat  the  plainiilT  complains  by  more  lh<ri 
would  be  improper(/iJ.  And  in  the  Commnn  Pleti^,  or  i ;  „  >  i  i  : 
K-  Il-i  it  wuuld  lie  incorrect  to  begin  the  dcchmtion  wttli  u  yumtuTi, 
as  in  the  King's  Bench  by  blll(v). 

Wiih  I'Vspcct  to  the  first  part  of  this  form,  it  is  obwnable  thai  In 
actions  of  atiumfidt,   caic,  frcpais,  rjecimrnl,  Sec.  where  the  origitut 
was  un  atcatktneni,  ihc  com  men  cement  or  the  declaration  siKHild  sutCt 
that  the  defendant  was  attachedi  and  in  actions  of  account,  oorenitnt. 
debt,  detinue,  annuity,  and  replevint  where  the  original  Is  a  tariu. 
the  dcrlaraiton  should  stale,  that  the  defcmluut  was  aummonfd  i< 
8wer(r).     But  formerly  when  the  declar.iiion  si»ted  thxt  the  dcfci 
Wds  eummonnt,  instead  of  ailacbed.  or  vice  vfaa,  the  defetidani  n 
[  *339  ]  not  demur  without  craving  "oyer  of  the  original,  and  settitig  it  ftn  l' 
order  to  show  that  it  did  not  warrant  the  dechrjtion(»} ;  and  as  i'r 
fcndant  cannot  now  have  oyer  of  the  wiit,  this  technical  objecijon  is  nu 
longer  aTailable(/),     And  In  (lenerjl  the  recital,  or  reference  !0  the 
writ,  in  the  commencement  of  the  dccluration,  is  not  consiilcrcd  as  anV' 
part  of  the  derluraiion,  and  consetiuently  a  mistake  therein  is  no  groUDd 
of  demurreT(u). 


(n)  Imp.  K.  B.618,ethcd;t— Tidil'a 

(r)  Cum.  Dig.  lit,   Pleader.  C-   IS. 

,               Pruc  3d  edit  31 1— Rolwrtson  v  Itoug. 

Toat.  2  Voir,  8.9, 10- 

f               )u,  1  T.  U.  192.   See  the  Ibtm,  Post.  2 

f.)  1  Saund-  518-  ».— JI-QuiUin  iv 

Vol   U.  15- 

Cai,  1  ftoi-  Bla-  350 — IhOliolt  v,  8el. 

(mm)  WilUanw  c-  WilU,  I  WHc  119. 

by,  Lord  lUj-m,  DOS- 

^^^Idcrr.«etsl  v.Wslk'ms,  SUinlBxym. 

CO  1  Skuiul  .-;i8.  ^— Boats  V.  Ctl. 

^^Bl363— Com.  tiig.  lit.  I'luder.  C.  (9.— 

war.1..  Oouel.   £M— HwfSj  a  Hub. 

^^  Bea  3          U. 

b*rt,  I  Boi  i  Pn\.r.if. 

f^          <n)  1  Ssund.  318.  «— 2  Swind- 1.  n. 

t")  S.. :      i'.:p.M8. 

1.    See  S  Vol  7,  8.  9 

nfllioit   -.                                              :[/.T— 

(•)  Atiie,  247'  SS6.  n-  b. 

Mqi.liii"  -                           --^^ 

(fi)  Bum.  V  t;uj'.  4  KMI,  195- 

1  h.ju^^^^l^^l^B 

(,)  Com.  D<g.  t.t.  Pkatltt.  C.  U. 

i 

Andruvr,  33,|^9^^^^^^^^H 
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or  THK   DECLAkATtOK. 

Ltljr  it  WM  ihe  pnctiee  tu  all  ackioiis  routut«d  on  a&  ongino) 
icpcoi  ihe  nliolc  wrii  mdiI  causc  of  at-uun  in  ilie  conim«nto-''_ 
Jut  of  ilio  dcc(«niticin(f);  anil  it  !•  loid  that  when  ibc  plevlluK^  ^'"'aimmi'  '^ 
funu*,  ihc  wrii  beiiiit  ictiimcdi  utti  the  pantei  h.ivintt  nppi^rtd](iieni. 
I  countor  rend  tlic  writ  lu  ihe  court,  and  tticn  uicniiimcil  trio  limCt 
and  circonwaDcct,  wd  ihc  (Mriiculat  tlum^gc  accrued  lo  the 
teTHiff;  aiKl  if  n  ir>ateital  tu-lancc  uppcaret)  between  tl>c  vrii  tnd  de- 
^atlunt  >I>c  dcfcnmnt  iiiiKr>t  have  uketi  advuiiagc  of  ii,  eitlicr  bf 
bUon  ill  arfCB>  of  judKraem,  Mtii  of  error,  pica  in  iaboteioenit  or  de- 
Lrrer(w)-  But  this  pf«ciice  wtis  altered  in  !>oinc  actions  by  a  rule  of 
»  court  of  C.  P.  K.  D.  I6S4,  by  urhicb  it  was  ordered  tbat,  in  future^ 
ticUntions  to  ai'tioDb  on  the  tate,  and  en  generai  </<ifutr«,  other  liua 
^t,  should  not  teprat  ihu  original  writ,  but  oulf  the  nature  iifl/ie  ao 
,  tbc  ilcfcmliini  wa»  attached  lo  answer  the  plaintiff  in  B 
|e«  o(  ircspxss  UQ  tlie  case,  or  in  a  pica  of  trespiiss  *and  cnnt«nip(  f  * 
;uint.t  the  lorm  ol  the  M.imic(v^}.  And  though  it  i*  illU  the  piactico 
»  declaration  in  irttfiais  vi  et  armia  in  the  Cummon  Plcus,  to  ut  fonh 
nuppiKied  vrii(wiii^,  it  would  prubably  now  be  deemed  aullicicitt 
i«rciy  to  6«ite<  tliat  the  defendant  was  aiiactied  to  answer  the  pUintiff 
f  *  in  a  pica  of  trcapuoi"  at  lest  lliis  wu  held  (tuflicient  on  a  geneni 
k'fllera  irer.  as  long  ago  &■  ilic  Sd  of  Win.  and  Marr(arJ;  and  now  it 
>Ould  probably  be  held  good  on  »peciid  demurrer,  lor  itiii*  abort  reci' 
'1  la  intended  ouly  aa  an  iniiinution  u>  the  court  of  Uio  nature  of  tbc 
»ioii(v). 
E  WUcu  it  may  be  doubtful  from  the  other  parta  of  th«  declaratk>n, 
iiaL  was  the  inlcnilcd  form  of  action,  Ihc  statement  in  the  mcmoran- 
inm  may  be  decixivc(^);  and  when  in  trespass,  the  »uppaaed  writ  is 
9  consiilcrcd  us  pdit  of  the  dcclumttoii,  so  thai  If  it  conuln 
!  words  vi  rt  crmit,  U  will  did  the  omisbion  in  the  count  pui  '(a).  The 
Bii&tioo  in  the  Common  Pka»  uf  the  worda,  "  and  ihcreu|io»  tiic  sitd 
EA  it  by  E  Fi  Ills  attorney  compUms,"  Etc.  though  uniecliiiicdl,  is  not 
t»urrdble(A).  Where  one  of  nevcral  delcndants  hii«  been  outlawed 
b|K)u  an  original  writ  in  cither  of  the  courts,  ibe  declarauon  should  in 


\  (v)  But  this  wu  not  necesisry  in 
rocodiiigs  by  UU,  ace  LonI  v.  Ilaas- 

iti,  II  Basi,  M. 

,   <  ir>)  Dgbson  •-  Ucrne  et  at,  1  Una.  b 

•uU   36?.— ClIU-  C    P.   4?— Holr  v. 

^u)ch,  3  WiU.:»t^t  StuQd.  :;iS.  n. 

>■  Diff.  PIcadar.  C  1:2. 

1  Saimd.  318.  nO— Whiiioorlb 

^Tli«  tnlutiiiMita  of  Crimihoe,  2  W.U. 

— 2Saund-3T6' n-A- Ci>in  D-g- At:- 

Ml  Case,  C-  2'^tabMa  v-  Berne  n 


al-,  1  Bo*,  fc  Put-  367—1 1  Eaat,  64-  n.  c. 

(ww)  Sue  the  iotiia,  post.  3Vot   IS. 

(x)  Iviinlicn  V-  1'tiUTston,  Carth.  lOS. 

(l,)  ieuui<d.3I8.  n.  3— uom.  Dl(. 
Ul  Pl'ader.C  si  11.  U. 

{tj  Savignac  v-  Baome.  «  T.  R- 130. 

(a)  Uailo  V.  <;culea,  Luiw.  tJ09— 
Com-  l>>ic. til.  PUader,  C  13— Kr.ink- 
linr.  Bccie,  2Sir*.  1033. 

(A)  DiibMU  V'  Ucriiectal.)  1  Bos-  U 
Pul  306 


dtv'*tl>t*'"^'°  one  of  mvckI  i>liantiffb  or  derDiidaDU  din  *«rier  the  iHiimpa 
If-  (o)  S»uQiIenna  et  tl.  v.  Hudion,  3      I  But,  13} --Sm  Dm  font,  VeU  S 

•1-,  1  n'Mi'TS — Couikncheu  U  Kuei. 


(ii)  At  coamiiin  l«w,  when  Ibe  plainliff  suo*  iwo  or  Biort  d<ffn<l*nl*  on  k 
joint  nblijritlon,  aiiJ  all  cinnut  be  irrtttcd,  it  i>  noe«iaarj  to  {niKCcd  lu  ouU 
U*Y7  agaiDil  iitch  ■■  cinnoi  be  brouRht  !nto  couili  (br-ttie  pikintiff  caanot  de- 
clare ig^init  iliote  wtiD  have  been  arretted,  until  he  hu  outlftweil  tlio  oilcrsi 
tvliicli  mult  br  tuKgc(l«d  in  ihr  derUralioii ;  antl  we  hare  acen  tha>  it  li  not  it 
tbr  nption  of  llit>  JiliintilT  to  hrin^  lii«  action  agalnil  aome  of  i1' 
jointly  liable  to  bim  on  a  con'rici,  but  that  all  tlie  joint  oMlgoTt  •■■,. 
in  the  procGis.     In  llie  ataie  of  New  Vork  tlicte  UifRciiltira  arr 
ISthsect-oftUc  act  fur  (be  amendment  of  the  Uw,   I  R.  L  521, '^^.  -  .  .     :, 

"  thai  alt  persona  jointly  •nilct)t>  d  to  any  other  person  upon  an)  }om>  .-iblinUd 
eoniraei.  or  matter  whalaoever,  for  Which  rtmvdy  might  he  had  at  Uw  Ip^ 
»och  deblnri,  in  ease  all  Were  taken  by  proocM  iis'ird  out  ol'  any  court  d 
etale,  ahall  be  aniit-erable  tu  their  credilori  lepuritely  lur  luch  debti,  tltatfl 
•ly  I  the  creditor  or  ci-editora  of  sueli  tlebtoFa  may  liauc  prucefi  ig&in*!  ll 
in  the  msiinvr  now  in  u«ei  and  \n  cue  way  of  purh  joint  dtbior*  be  taki'n  and 
brought  into  court,  he  or  they  lo  lakcn  and  brought  into  court)  ihall  inawer  U 
tl>c|>|jtimi(r,  and  in  caie  judgment  Rhall  put*  for  the  pU'inlifl;  he  ehjjl  luti!  bil  , 
jiid>;menl  and  execution  a^init  such  of  them  as  were  hronehi  into  coud 
•gainat  the  otlitrr  jnini  deDturs  named  in  thtr  process,  in  the  trnmc  niannei 
Ihcy  had  all  been  taken  and  brought  inlo  court  by  Tinue  of  inch  prscetai 
shall  not  be  lawful  id  isiue  or  esecute  any  such  eiecution  against  tile  body,  or 
igtiintx  Ihe  lands  or  guods,  the  sule  property  of  any  person  not  braiight  Into 
court."  ThtB  mode  of  proceeding  does  not  apply  toactiunt  of  treipisi  i  Amt  v, 
aitoer  tf  aiheri,  3  Jtltn:  Rfp.  j6S  Nor  to  dciious  against  demet'S.  taking  •< 
lenania  in  common  under  a  will,  for  i  debt  of  their  tcitator-  Jatknn  d>  PttOM 
V-  AntJT,  ti  Jvha;  Sep.  59-  The  declaration  in  un  uction  againat  Jotot  debtor* 
■hould  >'ai«  which  of  them  were  brought  Iniu  court,  and  which  notj  AIJ-vtA^ 
.SfFihrr  O  Ifai-vts,  3  JoAni.  Cai-  3S9  And  the  defendant  brought  inla  ( 
CMinoi  avail  himaelf  of  a  defence  personal  to  the  dcfcoilani  not-iliund,  i 
foil  Sttuatr  U  alien  v-  Casper  ij  uniHnr,  S  Jahni-  Rrf.  379.  Judgment  \»B 
entered  againal  all  the  ilefcndaiitB  in  the  same  manner,  as  if  all  had  tppc 
and,  aiicb  beingihe  regular  form  of  the  judgment,  if  an  action  be  brought  ll| 
it  by  iht  defbnilani  not  ■iresied  in  the  original  tuit,  he  cannot  plead  mil  tlel 
record.  D^miU  v  Dn'i  U  Tremfrr,  3  Jthiu-  Btp-  87.  In  an  action  a 
ment,  the  defendant,  who  had  not  appeared  to  the  orlginil  action,  pleaded  H 
Itel  recoil,  and  that  he  hail  not  been  arreaied  in  the  rormer  auil :  the  pira 
held  bad-  TliF  court  in  giving  iheiropinion  say ;"  Wlial  itcfienoc  mi 
to  ilie  merita,  by  the  defendant  who  ira*  not  tuken  in  tlie  firil  ttiii 
question,  not  nicetiarily  arising  upon  this  record-  rcrhips  be  migl 
defence,  which  he  might  in  hi*  dittlnel,  individual  capacity,  have 
original  auit-    But  it  ■■  not  now  neceiaary,  and  therefor«  We  do  not 

fin itive  opinion  upon  ilicpolol.    JJunt  »/  Ce?tiioiia  »- AVweomi,  &JfKn».  J^, 

et  vlik  Batkti  y.  llurlitrl,  1  Jthiu.  Stp.  63-     HuttMnt  (i  Cary  v.  F^A,  4  Jkfam 


0*  TAB  DSOLA&ATIOV. 

:,  ami  before  decInratWD,  ihe  ctKntnencemeot  ifi 
hh  tI«»iti(£/>. 
ii  the  Exclieijiier,  ibe  commencemenii  afior  ntnting  llic  liUc  of  the commciice- 
FL  Uid  (cini,  tun»  Ihus  : — "  lu  wll,  A  E,  a  debtor  bf  our  Lord  the ""^^ 
fcktgi  comcth  before  ihe  Baront  gf  liis  MalcBtf '«  Eicbequer,  on  . . . 
.  dij  of  .  .  ,  ((A(  rrfurn  rfai/  o//Af  /(rnrrii)  in  thii  Min«  (Crm 
I  H  F  bU  aitoiiicy.  and  complninii  by  Lill  ugutnv  C  Oj  prcuni  hor« 
'•an  Kin  vinic  dyy,  of  a  plcu  of  tre»p;iH  on  the  cau.  Sec.  For 
lat  whermt,  tec." 

»uit>  by  liihnli,  or  by  or  i^inBl  ataigtiees,  excculori,  ailornejs, 
lit  counnCDccmcnt  vnfics  from  lie  abD*c  forms.  Itifania  iira  auted 
B  by  guardiun/''  or  firocfiein  aoii(r).   Ttic  i-e preventative  cbaracier 
sLnecii"  und  executors  should  be  iitaicd  in  the  commence  meat, 
u,  b  It  hIU  HufBce  if  it  Ujipenr  in  the  oiber  pans  of  the  dcctura- 
m(/);  and  in  artiuns  of  drti  by  or  aKatnsi  executors  or  iidminit- 
in  that  charucttr,  the  words  "  ovirs  to"  niusi  be  omitted**  in 
!  coiiinnmcemirin(j) ;  but  a^iKbeeB  of  a  bankrupt  may  sue  in  ihs 
i  BDil  dttir\ri{h).     An  executor  de  non  tort  is  stated  to  be  executor 
F  llic  last  uill  and  tesl.<meni  tif  tlie  deccaaedi  the  anrae  ■■■  aicalnat  a 
Vigil' Ful  txecuturfO'     ^^   actions   by  or  againsi  iitlomeys,  peers,  atid 
mc-mbtira  iT  |)'<rli.>m(;nt.  tlicir  piivikge  as  sucli  ia  stated  in  the  iniro- 
(Jticiioi>(  j).     •Tlid  various  forms  are  >o  numerous,  thai  I  hove  here    f  "393  1 
Hily  muntiDned  those  which  must  fnnuenity  occur  in  practic6(;t}. 
I  The  stJiement  of  the  cause  of    ction,  in  whii:h  ult  the  requisites  of  Foiuihly, 
iBdainiy,  which  we  hi»c  already  considercil,  must  be  oliaerved,  necev*'"^. **"■**' 
[  ■Mrily  raries,  according  to  the  circumsiances  of  each  particular  cucr 
nod  Uic  form  of  aciioni  wticther  in  usumpsil,  debti  covenani)  detinue, 


(J)  8  &  9  Wm.  3.  c  11- 1  r— Far  v. 
I,  i  Buri-'  363— Set  lUc  Torm,  post. 
I  VoL  \S.  16. 
^<e)  SSsund,  117.  f.  n.  I.    See  the 

Vrmrpott.  S  Vol.  32.  when  be  Is  hsUc 

IF  rails— Finley  «,  J.wte,  IZ  Ka»|.  6. 
w.U)  **■'«  Oe»"  ""fl  Ch«picr  of  On*. 

dv-Guyse,  1  Sauiid.  111.  112.  n-3- 
I  {g)  Com.  131,^.  lit.  Plcsder,  a  t>.  1, 

-\V.«.— 1  SauiiU.  i.n.  L  nxn.l. 


Bupt  V.  BnfTue  et  al-,  3  East,  3. 

(A)  \ViatcrctaLi-.Kretckinaa,2T. 
0.46- 

{/)  18>un>l.2G5.a.& 

<.})  2$>und.  1.  nl — Doilaworth*. 
Duwen,  S  T.  H.  33:5— Hoiicr  et  al.  v. 
Loril  Arumlel.3Bi>s,&  INiL"'  Seethe 
form.  |i04t  3  Vul-  33- 

(Jt]  Seo  the  vaiious  fbrms,  post-  2 
Vol  1310  35. 


B.   (56)  As  to  infanti  auing  bjr  ^nrdiui  ail  litem,  and  the  hiilory  oriiilt*  by  pra- 
■     "     "     '.  Ci.  nil.  I.  3.  r>  S2U. 

'  -  it  coinmi»»ion  sgiimt  A  &  B,  suing  for  a  tepsrate 

I'liut  ii»ignMi>  cir  A  without  nulinlng  B.  Siime- 

'i  II  cuiillrtl  lucliar^  llic  dtfcndsat  da  bonis  pro< 

lull  'I  t  ileiMtsvili  Ihoie  worila  "owes  to"  must  te  insert' 

in  tVc  detlnci  only,  ihe}u<1gini:nt  mint  bede  boJiia  lestato- 

ittf  aVrt'-iMa.  3  Jfaw't  Bip.  fi-   A-^<.nnwo  J  v.  fnff ,  3  «•»■  tf 


'  or  Ttn  dxclakAtivk. 


I  k-r  the  rutH  (o  he  nbtcnc.! 
in  wliicli  six  i>otnt«  »re  [jn  :    j 
la,  I'ltc  titdticcmcut.     2itti/,  Ttic  cuii&idcrauou  ol  tht:  cut. 
The  contnct  itself-    4iA/y,  Th«  oeccHary  nvermenii.    ii/H}/, 
br»ch.     And,  Tir^/y,  The  dima-foi. 

ccncnt.      An  Inttactmeni,  hi  uii  aclloti  oT  aitumpiit,  Ih 

Kmble.  Motinic  Uic  circuni stances  under  wbicli  :'  .il«. 

A  Tomial  biluceitwtil  does  not  uppcar  In  be  Ici    .  ,iv  la 

plcddtng.  It  wowld  be  KufTKiciit  rf  tlic  tubjeci  mmicr  ol  the  iiidiiTcii'cat 
ncrc  >illcj>cd  in  anjr  olher  [»rt  of  the  decl.'niiion;  liui  it  (j  useful  Jo 
compooiiioni  in  order  to  u*otd  in  thr  dcscnpiion  of  Die  con^iidmriom 
or  of  ilic  coninci,  a  VdHcly  of  facts,  ibc  aiitcment  ol    wl     '     : 

•393  ]  'cdnitnued 
Thus  ill  on 


declsntiOD  wiili 
lumpiit  upon  a 
arc  concisely  v 


gf  great  lengtht  might  hr  suiti:rl> 
on  a  ira|;er  od  a  hontc-racc.  it  i>  uiu:>l  ' 
\u  induCcmcDi  of  the  eipeticd  racc(ii>     -j  i..  -j- 
ati«rd,  (he  ciiiiing  lUOVrencis  bct«ecil  the  parttei 
ied(iii] ;  and  on  ■  conlraci  to  puy  money  up'<n  *  cvnitl- 
of  forbearance,  the  decUrutioa  bct;lns  ay  «uilng  ihe  debt  fof" 
borne,  and  tJio  proceedings  that  were  siuyrd(rr).    But  where  (he  mtf^ 
atiicnicnt  of  the  cotuidcruiioTi  und  pi'umiie  will  be  siiHicienily  totellU- 
gtble,  wiUiwii  any  prefatory  ,iile<aii«n.  they  are  to  be  set  fonh  without 
any  indocement,  an  in  decl-i rations  ujion  bills  of  exclianttoi  Etc.  nhlds 
should  proceed  at  once  to  stutc  the  cunsi'lc ration  or  contntci,  ifltlwut 
any  preamble  of  the  custom  of  merchants,  which  ought  not  to  be  s 
fo.thCO- 

II  is  sBut  that  KS  the  office  of  an  inducement  i>  cxpUnatoryt  it  d 
not  require  exuct  ccrtiuniy(^);  and  where  an  aRreemtnt  with  a  t( 
person  I»  stated  only  us  an   inducement  to  ihc  tlefcDdu'i 
which  is  ilic  principal  cause  of  the  action,  ii  it  in  genet :  i 
Stutc  such  agiccmcnt  without  cerininiy  of  n^iini-.  pldcc,  i 
and  tliis  b  the  rule  in  the  statement  of  maiteri  which  iiict<:i,t  i.l-i 
394  J  inics  an  executed  or  past  consJde ration (r).    Thus  in  ■deeluriDB  *>?(» 


<l)  A  tpecUl  count  will  frwiuciitly 
avoid  a  meXoK.  Cotton  ctstt. «'  Welsh, 
1  E*p.  Bcp,  380- 

(ff)  Po.t-  3  Vol  lU- 

(•n)  Id,  119- 

(■•)  Id'  191.  to  133.    So  in  an  » 
Bpiiot  a  wliiiiinficf.  Id  liD.— A  ctr- 
rier.  Id.  )5J  —A  c.iseh-owncr,  Id.  IJT, 


(p)  TiM't  Prae.  3d  f . 
Com.  DiB.  Pleader.  I.'  " 
i>ihenin.Vhitellidu)  ft  i' 


\ 
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a  promise  to  pay  money  in  consideration  of  the  forbearance  of  a  pre-         IT. 
ceding:  debt,  though  some  cause  of  action  must  be  alleged,  it  is  not^    '^7*' 
ntcessarjr  to  state  the  particular  cause  or  subject  matter  of  the  debt,  or  the  cause  of 
the  time  when,  or  place  where,  it  was  contracted(r) ;  and  in  an  action  *<5tion. 
for  negligence,  against  an  attorney  who  has  been  employed  to  s  le  ano- 
thei^,  it  is  not  necessary  or  advisable  to  state  in  an  inducement,  tlmt 
such  other  person   was  indebted(«) ;  but  where  the  inducement  dis- 
closing a  past  consideration  also  professes  to  state  some  matter  mate- 
rial to  be  ascertained  with  certainty,  it  must  be  staled  with  precision 
and  pariicularity(/).     In   general,  eveiy  allei^ation  in  an  inducement^ 
V hie h  is  material,  and  not  impertinent  and  foreign  to  the  cause,  and 
which  consequently  cannot  be  rejected  as  surplusage,  must  be  proved 
as  alleged,  and  consequently  great  attention  to  the  fltcts  is  necessary  in 
framing  the  inducement,  and  care  must  be  taken  not  tc^  insert  any 
unnecessary  allegation(t^).     Thus  in  the  case  just  mentioned  against     - 
an  attorney,  where  the  declaration  stated  that  £.  F.  was  indebted  to 
the  plaintiff,  and  that  the  plaintiff  employed  the  defendant  to  sue  her, 
it  being  proved  that  £  F  was  a  feme  covert  at  the  time  the  supposed 
debt  accrued,  and  consequently  not  in  point  of  law  indebted,  the  plain-         ^ 
tiff  was  nonsuited,  though  the  declaration  might  have  been  sufBcient 
without  stating  that  the  third  person   was  indebted(i;).     Where,  how- 
ever, the  matter  unnecessarily  stated  in  the  inducement  *is  wholly  im-  f  *295  ] 
pertinent,  and  might  be  struck  out  as  surplusage,  there  are  some 
cases  in  which  a  failure  in  proof  of  such  statement  would  not  be  ma- 
te rial  (w).  .         '• 

In  declaring  upon  a  contract  not  under  seal,  it  is  uniformly  neces-Considera- 
sary  to  state  the  Consideration  upon  which  it  was  fourtded(w).59    Upon^^*^ 
bills  of  exchange  and  promissory  notes,  and  some  other  legal  liabili-  ' 
ties,  the  mere  statement  of  the  liability  which  constitutes  the  conside- 
ration is  sufficient ;  but  in  other  cases  of  simple  contracts  the  conside* 
ration  should  be  formally  and  expressly  stated,  whatever  may  be  the 
form  of  action(x).     The  consideration^  as  stated^  must  always  correa- 


(r)  Woolaston  w.  Webb,  Hob.  18 — 
Post.  2  Vol.  121.  n.  u. 

(#)  Lee  V.  Ayrton,  Peake,  C.  N.  P. 
119. 

(/)  A.ndrews  &  others  v-  Whitehead 
&  another,  IS  East,  102- 

(w)  Ante,  231,  2 — Bristow  v-  Wright 

et   al',    Uougl.    667 — Lee   «•  Ayrton, 

Peake,  C  N.  P.  119.— Peppin  v-  Solo- 

ns,  5  T.  R.  498 — Gwinet  v.  Philips 

iK,  3  T.  R.  646 — Turner  v  Eyics, 

J  B  &  P.  463. 

(v)  Lee  V.   Ayrton,  Peuke,  C.  N.  P. 


119. 

(w)  Winn  v.  White,  2  Bla.  Rep.  840.' 
Bristow  «.  Wright  et  al.,  Dougl.  667. — 
Peppin  V'  Solomous,  5  T.  R  498.-*Gwi- 
net  V.  Philips  et  al.,  3  T.  R.  646. 

(w)  Con).  Dig.  Action  Assumpsit,  H. 
3- — Mitchinson  v-  Hewson,  7  T.  R.  348. 
to  351 — Elsee  et  al.  v.  Gatward,  5  T. 
R.  143.— Clarke  v.  Gray  et  al.,  6  East, 
568. -Miles  '^.  Sheward,  8  East,  9.— 1 
Saiind*  211.  n.  2.— Bui.  N.  P.  146.  7- 

(x)  Bishop  V.  Young,  2  Bos.  &  Pul. 
79 — Remingion  v-  Tayler,  Lutw.  237. 


(59)  Vide  Burnet  V.  Sisco,  4  Johns-  Rep.  235.     Powell  v-  J3rown,  3  Johnt.  Rep. 

100.     BiiiU-y  U  Boirert  y.  Freetnun,  4  Johns-  Rep.  280.     Lansing  v.  M^Kiltip,  3 

Cainc's  Rep.  288- 

2E 
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n.  pond  with  the  facts  of  the  case,^  and  be  sufficient  in  lav  to  Supt>or€ 
Fourthly'  ^^^  promise  as  laid,  and  be  co-extensive  thcrewiih(y) ;  and  therefore 
tbr  cause  of  a  declaration  against  the  husband  alone,  on  his  mere  promise,  without 
action.  |^ny  new  consideration,  to  pay  the  debt  of  his  wife  contracted  by  her 

before  the  marriage,  was  upon  motion  in  arrest  of  judgment  held  in- 
sulficient,  because  to  support  such  action  against  the  husband  alone, 
some  new  consideration,  such  as  forbearance,  should  have  been  al« 
leged(;t).  The  whole  of  the  consideration  of  the  defendant's  contract 
must  also  in  general  be  stated,  and  if  any  part  of  an  entire  considera« 
tion,  or  of  a  consideration  consisting  of  several  things,  be  omitted,  the 
[  *396  ]  plaintiff  will  fail  upon  the  trial  on  the  ground  of  variance(a).6^  *It  is 
however  sufficient,  in  general,  to  state  so  much  of  any  contract,  con- 
sisting of  several  distinct  parts  and  collateral  provisions,  as  contains 
the  entire  consideration  for  the  act,  and  the  entire  act  which  ib  to  be 
done  in  virtue  of  such  consideration ;  and  the  rest  of  the  contract,  which 
only  respects  the  liquidation  of  damages,  after  a  right  to  them  has  ac- 
crued by  a  breach  of  the  contract,  is  matter  proper  to  be  given  in 
evidence  to  the  jury  in  reduction  of  damages,^  but  not  necessary  to 
<  be  shown  to  the  court  in  the  first  instance,  on  the  face  of  the  record(d). 
Where  a  part  of  consideration*  or  one  of  several  considerations,  is 
frivolous  and  void,  it  is  sufficient  to  notice  only  the  valid  consideration, 
though,  if  stated,  it  will  not  vitiate  the  declaration(c) ;  but  no  mode  of 
pleading  can  enable  the  plaintiff  to  recover  where  part  of  an  executory 
consideration  was  illegal(</). 
The^  statement  of  the  various  points  relating  to  the  sufficiency  of 


(y)  Jones  t>.  Ashbumham  et  UZ'^  4 
£a6t,464, 5. — Mitchinson  v.  Hewson,  7 
T.  R-  348 — King  v.  Robinson,  Cro. 
£Uz.  79.^Morri8  &  wife  if-  Norfolk  8c 
another,  1  Taunton,  212 — Williamson 
V.  Clements,  1  Taunton,  523.-»Mar8haU 
9,  Birkenshaw,  1  Kew  R.  172— Jones 
&  another  «.  Mars  fc  another^  2  Camp. 

SOT. 

(z)  Mitchinson  tr.  Hewson,  7  T-  R* 

348. 

(a)  Clarke  v>  Gray  et  al-,  6  Bast,  568. 
Miles  V.  Sheward,  8  East,  7.  9^King 
v  Robinson,  Cro.  Elis.  79-~Bul.  N.  P. 
147.*Iieeds  v.  Burrows,  12  East,  1.^ 
Andrews  h,  others  v<  Whitehead  &  ano- 
ther»  13  East,  102.— Symonds  v.  Carr, 


1  Campb.  362. 

(b)  Per  lid*  Ellenborougb,  Clarke 
Vi  Gray  et  a1.,  6  East,  570— Miles  v, 
Sheward,  8  East,  7' 

(c)  Bradburne  v^  Bradbume>  &  Boyle 
V-  Bagshaw,  Cro.  Eliz.  149« — Coulston 
v.  Carr,  Cro.  Eliz.  848. — ^Best  v-  Jolly, 

1  Sid*  38  ^^risp  v-  Gamel,  Cro.  Jac« 
128— Barber  v-  Blackhouse  et  al., 
Peake,  C.  N.  P.  63 — Robinson  v-  Bland, 

2  Burr.  1082— Bui.  N-  P.  147. 

(cQ  Featlierstone  v.  Hutchinson,  Cro. 
Eliz.  200—Morris  v.  Chapman,  Sir  T. 
Jones,  24— .1  Saund-  66.  n.  l.-*Best  tu 
Jolly,  1  Sid.  38.— Jackson  v.  Warwick, 
7  T.  R.  121. 


(60)  Where  the  declaration  alleged  an  undertaking  in  consideration  of  a  con- 
tract entered  into  by  the  plaintiiF  to  bvild  a  ship,  and  the  evidence  was  of  a 
contract  to  Jinith  a  ship  partly  built,  it  was  held  that  the  variance  was  fatal. 
Smith  V.  Marker,  3  Du^t  Rep.  312.    Vide  post-  308.  n-  88. 

(61)  Vide  Lantin^  v.  M'KilKp,  3  Ctuiie*9  Rep,  286. 

(62)  Vide  Bameyy-  Dewey,  13  JohtiM-  Rtp»  226.    PhiUip*'  Ev.  160,  161., 
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considerations)  would  be  foreign  to  a  treatise  of  this  nature.   So  far  as        H. 

-  ,        _  Its  Parts 

regards  pleading,  considerations  are,  U/»  Executed^  or  something  done,  p^^^^^^^,    * 
or  pasCf  at  the  time  of  the  making  of  the  defendant's  contract;  3c//y, the  cause  of 
Executory^  or  something  thereafter  to  be  done,  or  forborne;  Sdly^^^^^' 
Concurrent^  as  in  the  case  of  mutual  promises ;  and,  4thiyy  Continuing^ 
as  in  the  instance  of  contracts  between  landlord  and  tenant. 

In  pleading  an  executed  consideration,  less  certainty,  in  general,  is 
required  in  the  statement  of  *the  subject  matter  of  it,  than  in  dcscrib-   [  *297   J 
ing  an  executory  consideration((/)  ;  but  it  should  be  shown,  that  such 
executed  consideration  arose  at  the  defendant's  request,^  though  such 
request  may  in  some  cases  be  implied^  in  evidence(^). 

The  consirieration,  when  executory^  must  be  stated  wjth  more  cer- 
tainty; and  therefore  in  an  action  for  wages,  fcc.  in  consideration  that 
the  plaintiff  would  proceed  on  a  certain  voyage,  the  particular  voyage 
must  bo  stated(/).^^  The  distinction  as  to  the  different  degrees  of  cer- 
tainty required  in  the  statement  of  an  executed,  or  executory  conside- 
ration, probably  proceeds  on  the  ground  that  in  the  latter  case  the  per- 
formance of  the  consideration  on  the  part  of  the  plaintiff,  in  general 
constitutes  a  condition  precedent,  upon  which  the  plaintiff's  right 
of  action  depends(f). 

.  A  concurrent  consideration  occurs  in  the  case  of  mutual  promises, 
which  are  a  third  species  of  considerations,  partaking  of  the  nature  of 
the  preceding  two.  The  plaintiff's  firomiae  is  executed^  but  the  thing 
which  he  has  engaged  to  perform  is  executory^  as  in  promises  to  mar- 


(d)  Andrews  &  others  v*  Whitehead 
&  another*  13  East,  105.  116»  7. 

(e)  1  Saund*  264.  n.  1-— Hayes  v. 
Warren,  2  Strange,  933 — Pillans  et  at 
V'  Van  Mierop  et  al*,  3  Burr.  1671—- 
Bac*  Ab.  Assumpsit)  D.-*3  Bos.  &  Pul. 
249>  n.  a. 

(/}  White  V.  Wilson,  2  Bos.  &  PuL 


116.  120*— Ward  v.  Harris,  2  Boa.  Sc 
Pul'  265— Andrews  &  others  v.  White- 
head &  another,  13  East,  102.— Mor- 
dant V.  Walden,  Yelv.  110.— Com.  Dig. 
Action,  Assumpsit, H.  3— Bac*  Ab.  As- 
sumpsit, F. 

(S)  Willes,  157-  a— Pordage  v.  Cole, 
1  Saund.  320.— Tidd,  381  to  386. 3  ed. 


(63)  I'he  law  relating  to  past  or  executed  considerations,  is  fully  discussed 
in  the  opinion  of  Kent,  J*  in  LMngtton  v.  Moffen,  1  CtUn^t  Rep*  583*  where  it 
is  held,  in  conformity  to^tbe  case  of  JBiufet  v.  Warren,  Str,  933.  (cited  in  n*  e.) 
that  a  promise  laid  to  have  been  made,  afterwards,  on  the  same  day  with  the 
consideration,  is  a  nudum  pactum.  See  also,  Conutock  v.  Smith,  7  Johns  Hep, 
87.  Bick8  V.  Burham  ^  othert,  10  John9.  Rep*  243.  Everia  U  AUen  t.  Jidamt, 
12  Johru,  Rep'  352.  Mitchell  v.  Rell,  T\tt/br,  61.  Frear  v.  Bardenbergh,  5  Johne, 
Rep.  272.    Robert$on  v*  Bethune  ^  Boorman,  3  Johnt.  Rep  350. 

(64)  As,  from  the  beneficial  nature  of  the  act  performed  by  the  defendsnt. 
Sicka  V.  Burhaue  ^  bthera,  10  JbAiu.  Rep.  243.  Livingttfm  v.  Rogera,  1  Cuin^e 
Rep'  5S5,  586.     Camateck  v.  Smith,  7  Johna.  Rep.  88. 

(65)  Where  the  performance  of  the  act  to  be  done  on  the  part  of  the  plaintiff 
is  the  consideration  of  the  act  to  be  done  by  the  defendant,  the  declaration  states 
that  if  the  plaintiff  would  do  a  certain  act,  the  defendant  promised,  and  then 
avers  performance :  and  it  is  not  necessary  to  allege  that  the  plaintiff  promised* 
10  Mua.  Rep.  230.  237,  338.  post.  2  YoL  121. 123. 
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IT.        ry,  to  submit  to  an  award >  on  wagers,  &c.  The  promises  of  each  party 

Its  PA.BT3-     must  in  general  be  concurrent  or  obligatory  on  both  at  the  same  time,** 

the  cause  of  to  render  the  promise  of  either  binding,  and   must  be  so  stated  in 

action.  pleadiiig(/i).     And  in  these  cases  it  is  not  *alway8  necessary  lo  aver 

[  *298  J  pjjrformance  of  the  thing  stipulated  to  be  done,«7  the  plaintiff's  agree' 

I'     menf  to  perform  being  a.  sufficient  consideration{i),  unless  ihc  fier/orm' 

.  ance  of  one  act  be  the  consideration  of  the  performance  of  the  other,  in 

which  case  an  averment  of  fierformancey  or  readiness  to  perform,  is  in 

general  necessary,  even  in  the  case  of  mutual  promises(y),  as  upon 

mutual  promises  to  marry,  and  bargains  to  sell  and  accept  goods()l:).^ 

In  the  case  of  a  continuing  consideration,  the  declaration  generally 

states,  that  in  consideration  that  the  defendant  had  become  and  was 

tenant  to  the  plaintiff  of  certain  land,  8cc.  he  undertook,  during  the 

continuance  of  the  tenancy,  to  repair,  £cc.  and   the  declaration  then 

avers  the  continuance  of  the  tenancy,  and  the  breach(/). 

Where  no  consideration,  or  an  insufficient  or  illegal  consideration, 
is  stated,  the  defendant  may  either  demur,  or  move  in  arrest  of  judg- 
*  ment,  or  support  a  writ  of  error(m).  But  after  verdict,  a  defective, 
informal,  or  uncertain  statement  of  a  consideration,  not  apparently  ille- 
gal, may  be  aided(n);  and  where  the  consideration  is  untruly  stated,  or< 
a  part  thereof  is  omitted,  the  objection  can  only  be  taken  on  the  trial 
as  a  ground  of  nonsuii(o). 

After  stating  the  ccnsideration,  the  Contract  itself  is  usually  alleged,  * 
^  and  this  must  be  set  *forth  in  some  part  of  the  declaration,  either  in 
.*•  '      -    -J  the  words  in  which  it  was  made,  or  according  to  the  legal  effect j^  and 
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'(?i)  Paine  v.  Cave,  3  T.  R.  148 — 
Cooke  V.  Oxiey,  3  T-  R.  653—  Clayton 
V-  Jenninj^s,  Bla*  Rep  706 — Kingston 
T7.  Phelps,  Peake,  C-  N.  P.  228— Ni- 
chols  V.  Rainbred,  Hob.  88 — Callonel 
V-  Brijjgs,  Salk.  112 — Wain  et  al-  v, 
Warlters,  5  East,  16. 
*  (i)  Martindalc  v.  Fisher,  1  Wils.  88. 
Bach  T'.  Owen,  5  T-  R-  409 — Thorpe  v. 
Thorpe,  1  Ld.  Raym.  664.— S.  C.  1 
Salk.  m. 

{j)  Callonel  v.  Briggs,  1  Salk.  112. 
Thorpe  v  Thorpe,  Salk.  171 — S-  C.  1 
Ld.  R;.ym.  665— Campbell  v-  Jones,  6 
T.  R.  570  —Morton  v.  Lamb,  7  T.  R. 
125. 

(k)  Rawson  et  al*  v»  Johnson,  1  East, 


203. 

(/)  Powley  V.  Walker,  5  T.  R.  373,-^ 
Legh  V.  Hewitt,  4  East,  154 — Pearle 
V.  Edwards,  Leon,  102 — Pearle  •».  Un- 
ger,  Cro-  Eliz.  94 — Riggs  v.  Balling- 
ham,  Cro.  Eliz.  715 — Stdenham  v.  Wor- 
lington,  2  Leon,  224 — Winn  v.  White, 

2  Bla.  Rep.  842. 

(w)  Jones  V.  Ashbumham  et  ux.f  4 
East,  455.-^Mitcbinson  v-  Hewson,  7 
T.  R.  348. 

(n)  Jones  v.  Ashbnrnham  et  tix.,  4 
East,  464 — Ward  v,  Harris,  2  Bos.  & 
Pul.  265. 

(o)  King  V.  Robinson,  Cro.  EUi'  79. 
Clarke  v.  Gray  &  others,  6  East,  564. 

3  T.  R.  67,  n.  a. 


h 


(66)  Vide  JUvingaUn  v.    Robert,  1  Caine*9  Hep,  583-     Tucher  V.   Wwds,  12 
Johns-  Rep'  190.     Keep  ^  Hale  v.  Goodrich,  Id.  397- 

(67)  V  de  Close  v.  yUiller,  10  Johnt.  Rep.  90. 

(68)  Vide  Porter  v.  Rose,  12  Johns.  Rep.  209- 

(69)  Vide  Le?it  U  another  y,  Fadelford,  10  Mass,  Hep.  230. 
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if  there  be  a  variance^  it  will  be  fatal(/t).     It  has  been  decided)  that         IT. 
where  the  coniract  is  founded  upon  a  legal  liability,  and  implied,  it  **I^'f|!i™' 
sufficient  to  state  such  liability,  without  alleging  formally  that  the  de- the  cause  of 
fendant  promised^^  as  in  assumpsit  on  a  bill  of  exchange(^)  ;7i  but  itAc^i^)"- 
is  mote  correct  in  pleading,  in  all  cases  to  state  that  the  defendant) 
sufier  ^e  asaumfinit^  or  words  to  that  effect ;  for  the  law  does  not  create 
a  pronnise  in  awy  case  in  pleading,  though  it  may  afford  sufficient  evi- 
dence to  justify  a  jury  in  finding  a  promisc(r)72    The  contract  itself 
should  not  only  be  stated,  but  it  should  expressly  be  alleged,  by  and 
to  whom  it  was  made(«) ;  though  the  omission  may  in  some  cases  be 
aided*  especially  after  verdict ;  and  the  promise  will  be  intended  to 
have  been  made  to  the  party  from  whom  the  consideration  proceed- 
ed(0*     On  a  promise  to  A  to  pay  B  a  sum  of  money,  if  the  action  be 
at  the  suit  of  B,  it  is  said  that  the  promise  should  be  laid  as  having 
been  made  to  B(u).     In  stating  the  consideration  we  have  seen  that  it 
is  necessaiy  to  set  forth  the  whole(i;);  but  in  stating  the  contract  it- 
self, though  it  might  be  improper  to  say  that  the  defendant  inter  alia 
firomUfit(w)i  it  is  sufficient  merely  to  state  the  parts  of  the  promise^ 
*lhe   breach  of  which   is  complained  oT'J3  and  it  is  not  necessary  to   [  *300  j 
state   in  the  declaration   other  parts,  not  qualifying  or  varying  in  any 
respect  those  the  breach  of  which  is  complained  of(x).     As  where  the 
plaintiff  declared  that  in  consideration  of  his  redelivery  to  the  defend- 
ant of  an  unsound  horse,  which  he  had  before  then  sold  to  the  plaintiff^ 


(P)  King  v.  Pippct,  1  T.  R.  240.— 
Bristow  17.  Wripht  et  al.,  Dougl.  669. 
Longchamp  v.  Kenny,  Dougl*  138. — 
Peppin  V.  Solomons,  5  T.  R-  498—- 
Drewry  v-  Twiss  et  al.,  4  T.  R.  560. 

(q)  Blsec  et  al.  v.  GatWiird,  5  T.  R. 
145. — S turkey  v«  Cheeseman,  1  Salk. 
128 — S.  C.  Carth.  509-  but  see  Morris 
&  wife  V.  Norfolk  &  another,  1  Taun* 
ton,  217. 

(r)  Morris  &  wife  v-  Norfolk  &  ano- 
ther, 1  Taunt*  217. — Bac.  Ab.  Assunip- 
sit,  P — Com-  Dig.  Action,  Assumpsit, 
H.  3.-2  Hen.  Bla.  563.  n.  aw— Starke  v. 


Cheeseman,  1  Ld-  Raym.  538. 

(«)  Ante,  257. 

(0  Com  Dig.  Action  of  Assumpsit, 
A.  5*— Remington  if.  Tayler,Latw.  238. 
Ante,  257.  261.— Ward  v.  Harris,  2 
Bos.  &  Pul.  265. 

(ti)  Feltmaker's  Company  v,  Davis, 
1  Bos.  &  Pul.  102. 

(v)  Ante,  295,  6. 

(w)  Aleyn.  5 — Tempest  v.  Bawling, 
13  East,  20. 

(x)  Miles  V.  Sheward,  8  East,  7.-* 
Clarke  v.  Gray  et  al,  6  East,  567' 


(70)  Tt  has  been  held  that  a  declaration  stating  an  agreement  between  the 
rties,  without  alleging  any  promise,  was  good,  after  verdict.  Mouutford  et  aU 
ll»rtmi  2  JV*<?w  Hep'  62.  Avery  v.  The  InhabitanU  of  Tyringham^  3  Mau.  Hep, 
0.  But  in  Cook  v.  Simmg,  2  Call,  39.  it  was  held  that  a  declaration  reciting  a 
itten  agreement  and  alleging  a  breach,  without  stating  an  express  assumpsit, 
s  ill. 

(71)  So,  in  assumpsit  by  the  bearer  of  a  note  payable  to  bearer.  Doles.  J^eekt, 
4  Mati.  Rep.  451.     Vide  2  JVVw  /?*/»•  63.  n.  a. 

(72)  In  assumpsit  on  an  award,  a  promise  must  be  alleged ;  but  the  delect  is 
ared  by  verdict.     Kingsley  v.  Billy  9  Maa^.  Jiep.  198. 

(73)'  Vidfe  CottenU  v.  Cuff  &  others,  4  Taunt,  285.  287. 
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I^•         the  defendant  promised  to  deliver  to  him  another  horse  which  should 

^'urthly       ^  worth  80/.,  and  be  a  young  horaci  and  then  alleged  a  breach  in  both 

the  cauge  of  these  respects,  the  declaration  was  held  sufiicienti  though  the  proof 

action.  ^Qg  i^Qi  QDly  q[  a  promise  that  the  second  horse  should  be  worth  80/, 

and  be  a  young  horse»  but  also  of  a  warranty  that  it  was  sounds  and 

never  been  in  harness(y). 

The  judgment  of  Lord  Ellcnboroughy  in  the  case  of  Clarke  v.- 
Grey(z),  elucidates  this  doctrine :  ^*  It  is  no  more  necessary  to  state 
a  every  part  of  an  agreement,  not  under  seal>  each  part  making  a  dis* 
<<  tinct  contract,  than  it  is  of  an  agreement  under  seal.  It  is  sufficient 
<<  in  either  case  to  state  so  much  of  each  as  constitutes  that  contractf 
^  the  breach  of  which  is  coin  plained  of,  and  which  prescribes  the  duty 
*^  to  be  performed,  and  the  time«  manner,  and  other  circumstances  of 
<<  its  performance ;  with  this  difference  only,  that  ia  the  case  of  an 
'*  agreement  not  under  seal,  the  consideration  must  be  stated,  and  no 
*\  part  of  the  entire  consideration,  for  any  promise  contained  in  the 
<c  agreement,  can  be  omitted(a). 

.  **  It  is  sufficient  to  state  in  the  declaration  so  much  of  any  contract* 
[^  *301  1  u  consisting  of  several  distinct  *parts  and  collateral  provisions;  as  con- 
<*  tains  the  entire  consideration  for  the  act,  and  the  entire  act  which  is 
<<  to  be  done  in  virtue  of  such  considerntion  ;7^  and  the  rest  of  the  con* 
*^  tract  which  only  respects  the  liquidation  of  damages,  after  a  right  to 
<<  them  has  accrued  by  a  breach  of  the  contract,  is  matter  pit>per  to  be 
^  given  in  evidence  to  the  jury  in  reduction  of  damages,  but  not  ne<- 
<<  cessary  to  be  shown  to  the  court  in  the  first  instance  on  the  face  of 
**  the  record.  Therefore  assumpsit  may  be  maintained  in  the  commoa 
M  form  of  declaring  against  a  carrier  for  the  loss  of  goods  which  were 
^(  of  above  5/.  value,  and  were  not  in  fiict  paid  for  accordingly,  although 
M  it  were  part  of  the  contract  proved  by  general  notice  fixed  up  in  the 
<(  carrier's  office,  and  presumed  to  be  known  and  assented  to  by  the 
"  plaintiff,  that  the  carrier  would  not  be  accountable  for  more  than  5/. 
«  for  goods,  unles  entered  as  such,  and  paid  for  accordin^ly(6).  There 
*^  are  a  great  variety  of  agreements,  not  under  seal,  containing  detailed 
M  provisions,  regulating  priees  of  labour,  rates  of  hire,  times  and 
^  manner  of  performance,  adjustment  of  differences,  &c.  which  it 
^  may  not  be  necessary  to  set  forth**(c). 

So  any  proviso  or  condition  in  the  contract,  which  goes  merely  in 
defeasance  of  it)  needs  not  be  stated,  for  this  ought  to  come  from  the 

(if)  Miles  V-  Sheward,  8  East,  7-  Dougl.  667 — 1  Saund.  233-  n.  2. 

(z)  6  East,  567 — ^Tempest  v.  Raw.  (6)  Clarke  v.  Gray  et  al,  6  East> 

J        ling,  13  East,  18.  20 — Leeds  v*  Bur-  564-^ 

rows,  12  East,  l.«-»UoweU  v.  Richards,  (c)  Per  Lord  Ellenborough,  Clarke 

11  East,  633.  «•  Gray  et  aL,  6  East,  568— Tempest 

(a)  And  see  Miles  «•  Sheward,  8  v>  Bawlings,  13  East,  20- 
East,    7.^Bri8tow   v.  Wright  et  al. 


(74)  Vide  PhiUip^  Ev,  160, 161. 
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Ibther  side^^S  unlens  it  qualifies  the  contract((i);  but  if  such  proviso  or        11 
condition  constitute  a  condition  precedent,  or  if  there  be  a>^y  o^bcr  p^^'^j^T"* 
matter  which  qualifies  *the  contract)  or  goes  in  discharge  of  the  lia- the  cause  of 
bility  of  the  defendant,  it  must  be  stated(0-  T  »302  T 

A  contract  in  the  alternative  must  hot  be  stated  as  an  absolute  con-  ^  ^ 

tract,  though  the  option  were  in  the  party  pleading(/)'/6  and  it  may 
be  advisable  where  goods  have  been  sold  on  credit  to  be  paid  for  by  a 
bill  of  exchange  to  be  accepted  by  the  vendee,  to  state  such  contract 
specially^  and  the  breach,  even  after  the  expiration  of  the  limited  cre« 
dit(^);  and  such  statement  is  clearly  necessary,  when  the  action  is 
brought  fer  not  accepting  the  bill  before  the  credit  has  elapsed(A). 

Upon  a  written  contract  it  is  usual  to  follow  the  words  of  the  con* 
tract,  where  they  are  concise  and  intelligible,  and  if  the  legal  effect  be 
doubtful,  this  is  the  safer  course.  The  plaintiff^  however,  is  not  bound 
to  set  forth  even  the  material  parts  in  letters  and  words.  It  will  be 
sufficient  to  state  the  substance  and  legal  effect,^  which  is  shorter,  and 
not  liable  to  misrecitals  and  literal  mistakes(x);  and  as  the  courts  dis- 
countenance any  unnecessary  prolixity  in  pleading,  it  is  advisable  to 
adopt  the  latter  course,  where  the  recitals,  &c.  may  be  long.  Thus 
in  declaring  in  covenant  upon  a  lease,  8cc.  it  is  in  general  advisable  not 
to  set  out  the  premises  fier  nometi^  as  in  the  lease,  but  to  state  *^  that 
<<  the  plaiotiff  demised  to  the  defendant  certain  premises  particularly 
<>  mentioned  and  described  in  the  Siiid  indenture,  except  as  therein  is 
<<  excepted,  to  hold  the  same  for  a  certain  term  'therein  mentioned,  |  '*SOd  ^ 
^  yielding  and  paying  the  rent  of  /.  ,  payable  on,  &c.''  and  then  to 
state  the  novenant  for  payment  of  the  rent,  the  entry  of  the  defendant, 
and  the  breach  in  not  paying  the  rent  due ;  or  if  the  action  be  for  the 
breach  of  any  other  covenants,  the  plaintiff,  if  he  state  the  rent  at  all, 
vrhich  is  unnecessary,  should  say  concisely,  ^  at  a  certain  r^nt  payable 
^  as  in  the  said  indenture  is  mentioned,"  an^  then  set  forth  those  cove* 
nants,  and  the  breach  of  them.  And  where  the  plaintiff  in  covenant 
on  a  mortgage  deed  set  out  the  premises,  which  were  numerous,  Lord 


(J)  1  Saund.  233.  n.  S— Elliott  v. 
Blake»  1  Lev-  88.-«-Hotbani  et  al.  v. 
The  East  India  Company,  1  T*  R-  645. 
Ante,  300^ — ^Leedsv-  Burrows,  12  East, 
1.— Howell  T^  Richards,  11  East,  633. 

(e)  Hotham  et  at.  t.  The  Ea^  India 

Company,  1  T.  R.  645.— Clarke  tn  Gray 

il.,  6  East»  570*^Mile8  t;.  Sheward, 

East,  8*'— Tempest  «.  Rawling,  13 
it,  20 — Leeds  v.  Burrows,  12  East, 

—Howell  V.  Richards,  11  East,  633. 

ate,  300. 


(/)  Penny  v.  Porter,  2  East,  2—2 
Bos.  &  Pul.  119.  n.  a.— Tate  v-  WcU 
ling^s,  3  T.  R.  531— -Miles  v.  Sheward, 
8  E&st,  8. 

ig)  Dutton  V.  Solomonson,  3  Bos.  & 
Pul.  582 — Mussen  o.  Price  et  al-,  4 
East,  147 — Hoskins  &  another  v-  Da- 
peroy,  9  East,  498. 

<A)  Id.  ibid. 

(0  Bristow  *.  Wright  et  aL,  Dougl. 
667—1  Saund.  233-  n.  2— SacbevereU 
17.  Froggatt,  3  Saund.  366. 305.  b.  n.  13. 


i7S)  Ante,  228. 

(76)  Vide  post.  304.  n.  79. 

{77)  Vide  Uni  &  another  v*  Padelfwrd,  10  Ma9§*  Rep-  230. 
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X&(hiB«Id  mii,  tiiM  though  lie  was  idtl  ihut  it  wu  the  u 
he  iliouKhl  it  a  dia^race  to  t)ic  proresuun   oiid  to  the  coqri,  aad  nldj 
th»t  Ihc  court  would  loimjilven  upon  uij  Tuturc  insLinre  of  puttlM 
partiei  to  ihe  enormous  exjicnse  of  ttetling  out  d«ed»  at  lcng;ih,  i 
tuperfluous  parts  oi  thcmO),     The  iiaicmeni  of  the  contract  W 
in   ktrictneu  be   povtivc.  and  nor  by  w^y  of  ntiui,  a*  b;  a  /»iatuiR  1 
rxinii :  but  (ht>  will  snSice  in  a  declaratJont  tltough  il  would  bo  tntuf-  , 
hciciit  in  a  pleuC:).     Where  the  cootmct  must  ha*«  bten  in  wriiiitg; 
under  the  Mituie  of  fmuda,  yet  it  is  nul  neceisary  in  a  dccljrmion  to 
show  <hal  Tact,^'  ihongh   it   is  oiberwiK  in  a  plc.>(/)      The  cootnict 
should  be  stated  ntlh  cenaintyi  but  an  omission  in  thi>  letpect  mB;  be 
nlilci!  by  verdictfm). 

F'-om  (he   preceding  obacrvationi  il  may  be  colleciedt  "that  ir  the 
con^iilEraiien  or  ihc  contract  proved  in  evidence  vary  Trom  ihatataied 
in  the  pleadings,  the  pi  .intifT  will  be  nonsuitcd(nn).'^  A  irimi  variaiioD  ' 
in  Mlltng  out  a  contract,  a  record,  or  any  written  inBiru<nent<  is  latA^.  I 
because  it  doGS  not  appear  that  the  cantract  given  id  evidence  ia  thai 
on  which  the  plaintilF  declares,  it  is  matter  of  deacripiion(e).w    Ths  [ 


(y)  Dundu  V.  Lord  Wejinonib.Co*p. 
£65— IVlcc  v  Fielclier  ei  al-  Cawp.  7-27. 
1  .Saiind-  233  n.  2 — 2  Saund.  ZOS-  n.  13, 
356.  n— BrUtow  v-  WriflU  et  al, 
BoiiKl.  667- 

ik)  1  Siund.  3?t  n  1— Cooker  v. 
Chilil.  2  \jei-  75— «-  C.  3  Kcb  94.-6 
Viii  \b.  46! — Uobion  v.  ilerne  et  al., 
1  Bos.  &  Pul.376. 

(0  tS«ind-21l-  a  I).  3.— Kclltier  v. 
Le  Mn<tr>er,  4  Rati.  400. 

(m)  Ward  *■  Hwrii,  2  B.  &  P.  265. 
Ante,  '261. 

(»)  As  to  varUnces  in  geiirr>I,  wk 
Pitt  V.  Green,  9  Eusi,  laS — Hands  v. 
It>irlon.ee>Bt,349— Wnodfordtc  wife 
%}■  KMcy,  11  T.MI,  S14-— Philip«<in  & 
aiiother  <-.  Mangles,  II  East,  jI6 — 
Ifoward  >'.  Richiirds,  II  Emi,63J.&S9. 
Vln  Ab.  Variatici-,  Com-  Dig-  Oliliga- 
tion,  II,  4— Worre  f.  Iliirtin.  2  Hen. 
DIa.   113.— The   King   t,.    Biilluck,    1 


Taunt.  71  —  Bowditch  v-  Mawley,  1 
Campb.  195._GoodM  -e-  Wtieallcy,  1 
Ciimpb.  331— Martin  &  anotlirr*  no>  | 
ble,  1  Cumpb.  330 — Hex  p.  Mary  Ann 
Taylor,  1  Campb.  404.— Broolie  i'.  Mid. 
dicton,  1  Campb.  415 — B«s  v.  Plcilow, 
1  Campb.  494 — Jones  and  anotlier  ».  i 
Mara  and  another,  2  Campb.  3IJS. — 
Krys  i>.  Headline  tt  angther,  2  Campb. 
6U4. 

C«n)  King  ■«.  Pippel,  1  T.  R-  WO.  pu 
Itilll^r,  J — tVlialey  ti  PaKOt,  %  BrtBi. 
and  I'ul-  Jl — White  V-  Wdson,  3  boa. 
and  Pul.  119 — Pennj  •.  Purtcr,  SBatt. 
4— DoiiBl.  669  n.  138— Pi-ppin  frSo.  . 
lomona,  ST.  U. 49H— Drewry  «.Ti»m 
et  al ,  4  T  H.  560— Bill.  N'l.  Pr>.  145. 
tVhherlngiun  c.  BuckUi^d.  Kep.  T. 
Hardw-  309. 

(.)  Id-  ib.— Dretny  e.  Twiit  ttHtf'' 
4  T.  R.  i60— Jonea  s-  (Jlvin,  Ci""  ' 
Cases,  L,.  and  K.339-  > 


(7A)  Vide  JVtlnn  1.  Bubait,  iSJvhiu.  Rep.  177-  .inwantxa,  2  So/fc  S19. 
IfitSam  V-  Lrprr,  Bxrr  Rtp.  I8S0.  1  F.tp.  Dig.  168.  MtUer  v-  U>-,.k^.  1  C^-wj 
Rep.  45-     Etting  if  «l/in-.  v.  fanjn-fyn,  *John4.  Rrf.  237 

(7d)  Vide  SiuU  a  vilien  *■  Meirt  U  tthcrt.  1  Uhvt.  Rtp.  In : 
Uwit  2  Jalmt.  Cat.  55.    Pfnv  v.  ^artn,  1  Jehn*-  Hfp-  133-     AJ.t._ 
iUd!   PAilUpi'Ett.  J7unl£J.  160.  lei.andn.  B.lijdL    Paolv.Cou 
So,  contrw:!  in  the  aliernalive  ought  to  be  itaieil  aliernotivdy,  411(1  nnt  a^.an 
slKolute  contract  to  du  tnie  of  tb«  ttiingi  ■lipulated  only-     i'rmv  V-  Ptttr,  Z    ^ 
f  Eaifi  Hep-  3.      Cenk-f  V.  Munilenc,  1  AVw  Rtp.  351.     Ante.  303- 

[(80)  The  words  value  rcdiiid  in  a  prijmiisofj  ouk,  •^^e  words  ofd( 


^ 


^^^^^^^^^^K         av  TBK  OBClABATiax.  23f 

^HflSlP«Ke  Vfott  the  Mibject  of  tarJAnctk,  in  the  VikiementtJ  rontraef*,        U. 
^nliai  i>r  B'iaiow  V.  Wrlglii  ani]  an(«hcr(/i),  wlicr«  in  .n  aclloDAir  Ji.4t|J^  """■ 
^^fa  ahcrifr  fnr  taking  goods  under  ajSrrl/aeLtK,  Hiitn.iii  lunii^- ;.  jt.rS  t,-  ,  uk  ^i 
^^bt.  inc  dcL'laraiion   aiatcH,  tliat   the  penton  .j, 
^^Hm  mut  Issued,  liclJ  certain  teneincni:!.  a&  iti 
^^fra  dtnilac.  »t  ihc  year!]'  i^nt  of  V.,  f-n 

^^bmcn/*,  but  on  tbe  [riul  ii   wxs   provrd,  tlial  Uicvt  uui  :io   KHpufniioi 

^Hfo  the  hftr  <if  ('"y"'"'  q/'Ar  rent,  upnn  which  clic  plainliS'  ««•  nun- 

^^Btedf     At>d  Loiil  MuiibGcIUi  uii  a  tnoLion  fur  a  new  ti'inl,  gave  juil|^ 

^Bnt  10  tilt!  f'llluwiiii;  cITcct  -■  "  it  ccn&iiily  was  not  neceassry  to  allege 

^Hbut  p->rt  of  tlic  IcHic  nliicli  retuicti  lo  tlic  nmr  of  pujnnoni,  in  or<ler 

^Ho  niuiniain  il)o  action ;  but  sinn;  it  had  betn  allct;cj,  it  waa  nec«H»itry 

^^no  prove  il.     The  distlnciiun  is  between  that  which  muy  be  r^jciied 

^Pm  tur/ilutagf  [whtcli  fiiiijht  have  bocii    silrucli  but  on  motion}  and 

B*  whai  raiiiioi."     Whero  the  dccldiaiinn  Cuniains  imfiertiHcnt  maitrr 

^M/i,rei^i  fo  the  eaute,  and  whicli  the  musicr,  on  a  r«fcreac«  10  hlni) 

W  woitlJ  strike  out  (iri-elevjnt  covenm's  "[or  instance),  tha<  will  be  f  'SOS  '\ 

H(  rrje''.teil  by  the   court,  anil   need  not   be  proved.     Diit  if  the  vcrj 

pi  gi-ound  of  the  uction  bv  mis-staied,  us  whirc  you  undBi  take  to  recite 

"  that  part  of  b  deed  on  which  il>c  action  is  fotindcdi  and  it  i»  mix-re- 

"  cited,  that  will  be  fatal;  for  then  the  (ate  ded.ired  on  is  dilfcieut 

**  from  tlitt  wlitch  is  provedi  anil  you  muit  recover  urcaiidum  ollrgaia 

•'  et  pnbata.     This  dUiinctian   will   reconcile  all  ihe   cnscs.     If  this 

"  doctrine  wcrC  bigidy  detrimental,  anil  setting  it  right  would  be  at- 

<'  tended  will)  no  n'ischicf,  as  It  11  only  a  mode  of  practice,  U  mi^ht 

"  ilcaerve  cont>i de ration  j  btii  I  believe  it  stands  ri|rhti  and  upon  tho 

'  be»l  fvottni;,  for  it  may  prevent  the  stuffing  of  decbmilons  with  ud- 

"  ncceisiiry  mst'er,  because  of  the  danner  of  failing  In  tlie  proof,  and 

jlnt'iy  lead  pleaders  to  confine  tlicmneUea  to  siute   the   legul  effect." 

j  Suvuge  uit'iinst  Sniiili(¥).  De  Oiey,  C.  J    pi-oceeded  upon  the  di«- 

picilmi  between  material  and  trnprritnenf  averments,  and  aaid,  that  the 

frmcf  muHt  be  proveil,  because  relative  to  the  point  in  question,  bat 

^l  llie  latter  need  not;  ami  l.nrd  Man  ti^ld  upp'ovcU  of  thl*  dlstlnc- 

^on(r-}.     Lord  Kenyon,  in   Gwinrntt  t>.  Pliilip!>('>).  naid,  "  thai  ihcro 

a  doubt  that  U  the  p|jin>iff  profe-ised  10  t>ct  out  bis  tiite  he  must  1 

out  corrocily(/).    So  where  a  contnta  t*  to  be  stated  *in  a  dacla-  f  "306  1 


V(.p)  Dnugt.  66s.— l<ery  v  OnoilsoD, 

.  K-  eSr.— l;tmn:h,ll  v.  W>lk>r>i.  1 

',  IL  M?— Mitc>  V.  Slie<iKrd,  8  Cut. 

^f)  3  0U-Rep.  I1M. 

(r)  Brrtiow  T-  Wright  and  mother. 


(0  3  T.  R  615  —Rogers  8c  others  r. 
Allni,  ICtmpb  3t3 

(ij  Sava^  V.  Sinilli,  3  Bb.  Kfp. 
\Wi.-7  S^und.  306  a.  n.  aS.  n.  34. 
■cc— In  W>nn  t^  White,  3  UU.  Ikp. 
843.  and  Alebiiry  e  Wulby,  1  Sira.  229, 
SJO.  itie  avernieni  of  title  wai  imperii- 


ud  if  omiiirdin  the  drclaruiDii, 
r-  J^h<^,'.»,  lu  J-hm.  Hep.  K\%. 
l(aij  AKic,  li:i«. 


ewLtlbabt&l.    ^asttnU  Buithtft 
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n.        ratioD)  unless  it  be  truly  stated,  the  plaintiff  cannot  recover;  but  it  \k 
p^*  ^ihT'      "°^  contended,  that  in  every  case  the  facts  alleged  by  the  plaintiff 
the  capsc  of  must  be  strictly  proved,  otherwise  he  must  be  nonsuited ;  but  the  rule 
action.^        can  never  be  carried  to  such  extent ;  the  doctrine  in  Bristow  x;.  Wrightj 
must  be  confined  to  contract;  good  sense  will  reconcile  all  the  autho- 
rities.    If  the  plaintiff  alleg^e  any  thing,  which  forms  a  constituent  fiart 
of  his  titley  he  must  set  it  out  correctly."  And  Mr.  J.  Buller,  observed) 
<<  that  the  case  of  Bristow  and  Wright  was  not  an  authority  beyond  the 
cases  of  contracts^  for  a  contract  is  entire  in  its  nature,  and  must  be 
proved  as  laid;,  and  that  perhaps  the  rule  laid  down  in  that  case  would 
be  found  to  extend  to  all  cases  of  records  and  written  contracts. **^^ 

In  Peppin  v»  Solomons(t^).  Mr.  J.  Buller  observed,  '*  that  the  case 
of  Bristow  and  Wright  had  been  sometimes  doubted,  but  that  he  vraa 
still  of  opinion  that  it  was  rightly  decided ;  that  in  order  to  entitle  the 
plaintiff  to  maintain  that  action,  it  was  necessary  for  him  to  show  that 
he  was  the  landlord,  it  being  an  action  against  the  sheriff  for  tukmg 
the  lessee's  goods  without  leaving  a  year's  rent ;  and  to  show  that  the 
plaintiff  was  the  landlord,  he  was  obliged  to  set  forth  a  contract  between 
himself  and  the  tenant ;  now  contracts  are  in  their  nature  entire^  and 
in  pleadings  they  must  be  stated  accurately;  but  as  the  evidence  in 
that  case  did  not  accord  with  the  contract  stated  in  the  declarationi 
[  *S07  J  and  which  was  the  'foundation  of  the  action,  it  was  properly  determined 
that  a  judgment  of  nonsuit  should  be  entered.'*  And  with  respect  to 
what  statements  are  necessary  to  be  prove«^,  the  rule  seems  to  be,  that 
if  the  whole  of  the  statement  may  be  struck  out,  without  destroying 
the  plaintiff's  right  of  action,  it  is  not  necessary  to  prove  it;  but  other- 
wise, if  the  whole  cannot  be  struck  out,  without  getting  rid  of  a  part 
essential  to  the  cause  of  action ;  for  then,  though  the  averment  be  more 
^  particular  than  it  need  have  been,  the  whole  must  be  proved,  or  the 
plaintiff  cannot  recover(x').Sd  It  may  be  collected  from  the  above  autho-* 

nenti  as  It  was  unnecessary  to  show  any  (u)  5  T.  R>  496. 

title.    In  Dougl.  668.  the  editor  states  (v)  Williamson  v-  Allison,  2  East, 

that  the  word  material  in  2  Bla.  Rep.  452. — Mersey  &lrwell  Navigation  Com- 

1104»  is  a  mistake  in  the  press,  and  pany  in  Douglas  et  al,  2  East,  502. — 

should  have  been  immaterial,  but  see  Kellner  v-  Le  Mesurier,  4  East,  400.'— 

Wmn  v.  White,  2  Bla.  R.  842.  Savage  «•  Smiih,  2  Bla.  Rep.  1104. 


(82)  The  contract  stated  was  for  the  purchase  of  a  certain  quantity  of  hemp, 
to  -ait,  eight  tons,  and  the  contract  proved  was  for  the  purchase  of  about  eight 
tons,  the  exact  amount  not  being  known  at  the  time  of  making  the  contract,  but 
being  ascertained  before  the  action  was  brought :  it  was  htld  that  the  variance 
was  immaterial.  Gladstone  v.  J^eale,  13  East^s  Rep  410.  A  variance  is  immate- 
rial when  it  does  not  change  the  nature  of  the  contract,  which  must  receive  the 
same  legal  construction  whether  the  words  be  in,  or  out  of  the  declaration.  Ftsr» 
guson  V.  jffurvfood,  7  Oanch,  408. 

(83)  It'  in  an  action  on  a  promissory  note,  the  ptaintiff  unnecessarily  specifies 
wherein  the  value  received  consisted,  he  must  prove  it  as  laid-     Jerome  v.  Wltit* 

.  Tzei/,  7  Johns,  Rep'  321.    In  an  indictment  for  stopping  the  mai)^  a  contract  With 
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titles,  that  whenever  a  contract  is  described,  a  variance  will  be  equally       IT. 
lataly  whatever  may  be  the  form  of  actioni  whether  upon  the  contract  '^•p^^hTv*' 
8elf«  or  upon  sonoe  collateral  matter,  or  in  an  action  in  form  ex  delicto(w),  the  cause  of 
If  a  contract  be  described  according  to  its  legal  effect,  it  will  in  general  action, 
be  sufficient,  though  it  may  vary  from  the  precise  words  of  the  con- 
tract ;^^  but  a  variance,  however  small  in  setting  out  the  names,  ficc. 
in  a  bill  or  note,  is  fatal ;  and  therefore  where  a  note  given  by  the  name 
of  ShirtUff  and  others,  was  described  in  the  declaration  as  made  by 
^utl^  and  others,  the  plaintiff  was  nonsuited(x).S5    And  where  the 
contract  stated  on  the  record  is  even  by  legal  intendment  different  from 
that  proved  in  evidence,  the  varinnce  will  be  faral ;  thus  where  the  de- 
claration stated  a  contract  to  deliver  400  bttsheU  of  oats,  the  ^plaintiff  (.  *^0^  3 
was  nonsuited  on  proof  that  the  bushels  were  not  to  be  Winchester 
ineasure(ara?). 

Where  the  consideration  or  contract  or  other  matter  alleged  is  ma- 
terial and  traversable,  the  stating  it  under  a  sdlicet^^  will  not  avoid  the 
consequences  of  a  variance(y),  and  it  will  be  considered  as  a  sufficient 
positive  statement(z);^7  and  on  the  other  hand  it  has  been  decided  that 
the  omission  of  a  scilicet  will  not  render  an  immaterial  averment  ma- 
terial to  be  proved  as  stated,  even  in  a  criminal  proceeding(a),  unless 
some  positive  allegatioii  be  adopted)  as  the  words  ^^  and  no  more"(^).^& 


(«r)  Bristow  V.  Wright  &  another* 
Dougl.  667. — Ditchbiira  v-  Spracklin  & 
others,  5  Esp.  Rep-  3.— Weall  v-  King 
&  King,  12  East,  452. 

(x)  Gordon  v.  Austin  8c  others,  4  T. 
R.  611.— WhitweU  v.  Rennet,  3  Bos-  & 
Pul.  559. — N.  B.  The  octavo  edition  of 
the  4  T.  R.  does  not  state  the  case  cor- 
rectly, but  the  first  folio  edition  does. 

(xx)  Hockin  v.  Cooke,  4  T-  R.  314.<— 
lOoe  d  Spicer  v.  Lea,  11  East,  314. 

Of)  Grimwood  v,  Barrit,  6  T.  R.  462. 
2  Bos.  &  Pul.  118.  n.  a — 1  Saund.  170. 
n.  2—2  Saund.  291*  a.  b.  c— Hayman 


V.  Rogers,  1  Stra.  233.— The  Kingtr. 
The  Mayor,  &c.  of  York,  5  T  R.  71 — 
Pope  V.  Foster,  4  T.  R.  591-— ^ymmons 
V.  Knox,  3  T.  R.  68 — Rex  v-  PoUman 
and  others,  2  Campb.  231. 

(x)  2  Saund.  291.  a.— Hayman  v.  Ro- 
gers, 1  Stra.  233. 

(fl)  The  King  u  Gillham,  6  T.  R. 
265 — Gwinnett  v.  Phillips  et  al.,  3  T. 
R.  643. 5.— Rex  v,  Pollman  and  others^ 
3  Campb.  231.— Myers  v.  Kent,  2  New 
Rep.  464.— sed  vide  Symmons  v.  Knoj^ 
3  T.  R.  68. 

(fi)  Symmons  v.  Knox,  3  T.  !(.  68.^— 


the  post-master-general  to  transport  the  mail,  was  alleged,  and  it  was  held  that 
the  contract  must  be  proved,  aUhoagh  the  indictment  might  have  been  good 
without  such  an  allegation.    United  State*  ▼.  Porter,    3  DaifU  Rep.  283'  But  see 
^ilttm  r-  CodmofCa  Exr*  3  Cranch,  209. 

(84)  Vide  De  Forest  v.  £rainerd,  2  Dof/'o  Rep*  528.  Reero  v.  Sotsford,  3  Day** 
ep.  159.  Rodman  U  others  v.  Formant  8  Johna-  Rep*  26.  Fage  ▼.  Woods,  9 
iAn«.  Rep,  82.    Ferguaon  v-  ffartoood,  7  Craneh,  413. 

(85)  Vide  Whithck  v.  Ramaey*o  ^dmx.  2  .^ufi.  510. 

(86)  Vide  Rrown  v.  Sayce,  4  Taunt.  321. 

(87)  So,  times  and  sums,  if  material,  must  be  proved,  although  laid  under  a 
scilicet.     Vail  ▼.  Levis  U  Lvoingstoih  4  Johns*  Rep.  450.    F/dUips'  Eth  163.  n. 

(88)  As  the  cases  on  the  subject  of  variance  are  very  numerous,  it  may  not 
be  improper  to  collect  a  few  »dditioni^l  oiiei«  without,  liowever,  atating  the  point 
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An  overmm  signtfio  •  pwiiive  ittalrineiii  of  fa' 
*      Kr^iimcni  or  infer«:ticc{<-) ;  and  wHen  the  oiiliKMion  (in  (lie  >lKretiibnc  v 
«' of  pcrrorai  tilt  contract  dcpeuiled  oo  any  «veni  which  'wouM  not  otliet^ 


lu.  9  Siuii.1.  SUA.  M.  It liM  indeed  been  Ejiid 

'309  ")  tivcmiiwcl  in  »rjfumeni,  iind  «i  obitct 
diciK  tn  irmnj  o(  the  cmo  referred  lo 
in  \\ie  uaie  (y)  »upr*,  and  bjr  aome  v«ry 
■cearatr  elcmcntJiiy  wriicri,  tlut  Ihe 
omiMionoriiacnicvtorvitlt'lictiwillfrc- 
tjiii'.ntly  render  ii  matcrid  in  pro^^  pre- 
tiniy  «k  aiauil,  rniiter  nliich  would  not 
othrrwiM  be  miiterial.  und  ilint  it  ii 
iheTeforenecetsiryioftiiUiiiimB,  time 
ttplnceiihuuifli  iminateriU  unileratci- 
licc:t,inonlcc  lu  avoid  the  CUiiftrqutncC* 
era  Variance,  Sec  2  Rftund.  391.  c.  n. 
l.-re«lte'»  LBwof  P.vid,  3ded,  196, 7. 
But  Willi  dfference,  it  la  prpsiimid  on 
thcauili(iriiyor>hccaseln  BT  K  265. 
and  upon  llle  principle  on  whicli  the 


other  deeitlaai  «re  foundrd, 
ttir  doctrine  wt'  Teniica  >n  Iran 
ttoiiR.  enle,  369.  283,  and  fioni  i 
Gtimtlancc*  of  URM  and  place  tieuigti 
general  Imitiaieria)  to  bC'  -ttrnted  w 
Biaied,  c»en  in  ah  nidicinien)— (u-e  4 
lt>wk.rrd.4S,7— SlUlc'al'l  Cr  )r9. 
180— a  Iii»l-  ail)— 1^1  the  om-iiiun 
of  a  Kilicet  will  not  ri-nder  >l  nixl-  '^al 
Id  prove  precisele  aa  aUled,  nmlitt 
which  »  immntenaL  As  la  llie  nature 
and  use  of  a  scilicet  in  t^neral,  «« 
The  K>i>g  *,  Steven*  ct  tl.,  5  Eat),  3S3. 
3  Saund.  i9l.  n.  1. 

(f)  Rei  V.  HoniB.  Cgwp,  683.  4~ 
Bac.  Ab.  Pleu,  B- 


i 


di^cided  in  cadi,  and  arrange  them  under  distinct  heads,  in  order  th>t  all  which 
relate  to  •nj  parliciilar  branch  of  the  subject  may  be  prcsi-ntcd  to  the  reader  «t 
one  view. 

1.  Variatiee  in  pfoofof  record,  Rodman  &  oihtrt  ».  Formm,  &Jiihnt.  Bif  3& 
fiagt  V.  ITscA,  y  Julnu.  Rtp.  H2.     B'  ookt  v.  lirmai,  8  Juhnt-  Btp.  *SS 

3.  ur  wnia,  eaecutions,  be.  Cicui- Rmaeil,  I  Tti-m  Refi  &S6  Subtly  Ki^ 
S  Jthu.  Sep.  89.     Bgne  v.  Mnore,  S  Tavnt.  187-     fleer*  v    BaUferd,  3  Oug,  M9. 

3.  Proceed  nj;a  in  Chancery.     Tliompiim  »•  Jjotnti,  1  OimcA,  383. 

4.  Cir.'ois,  leura,  bonds  and  other  inalrumcn's  under  seal,  Ttmfiunyv'Bur* 
naud.  4  CimpS.  20.     Middltitn  *.  Sandfird,  Id  3*.     Phillipt  U  ttuilrr  r.  Hw, 

3  Jihni.  Rrp.  392-  Franklin  Ci  ethert  v.  Talumdgt,  S  J-hnt  Jt'p  84  Cpi'rfon  it 
«(/.m  V.  Opbiw'i  Er'i'.  j  Hell.  U  Man.  21«  .iikmt  v  A^iir,  1  ir,.jw.  213  filaU 
V.  fi'fp.-^t.  7V>^.  13^.  £»">t  V,  'S'K"A,  1  tVaih.  in.  M  fTUIiami  t.  miltt. 
Id.  199,  Vrammmid  t.  Crutches;  3  TiuA.  218,  ^iin«a  V.  fValrmh,  8  /oinL  Jr<>. 
4IU. 

5.  Poliej'  of  Intnrince.     Cahea'h  tlannam,  5  Tiitini.  IDl. 

6.  Billa  of  Rxchange  and  froinlsfto-y  Noies.  Bac/ie  v.  Culafitiftl,  3  Campi.  347. 
midffi  y.  Fiilii  (f  BlAti-i,  U  463.  Peitit  U  antlhrr  v.  Mtr^iin,  7  Jahn:  Srp.  4d$. 
ITWnie*  V.  JfnBJoa,  4  /)"jr,  114.  SnKon  W  Bnuhnnv  /oAiiiwn,  10  JuAiw  /f^ 
4)8.     rrouf  V.  Jiulklry,  13  JuAne  Mr^  4S6.     SAh^  v.  ^.fHiJrnffi-,  7  CWinfA.  3G8. 

7.  ODier  simple  coniracis.  Cro-aford  U  etftrr.  *.  Morrell,  S  J<-fw  Hep  253, 
.SmWft  1  .ff"!  fcer,  3  flay.  313,  /rorrtiijwu  y  wAeri  ?  .Murmwui,  5 'Jlnuii/- 3J8. 
SapAea  ^  airolAfr  v.  Fitlgplatr  iS  anatiin;  7  Man.  Srp.  32S      Ihakt  v   WuteM^ 

4  Zlnjh  37.     AumAiM  v.   ff'cAiicr,  3  J/'ui    Ae;».  370- 
CraiKhy  399. 

ft  In  name  of  corporation.  The  People  v.  Jtunkt!.  9  Juftn..  fli-p.  47.  OMft 
U  mufirr  1.  JV.iniuetti  Bank,  S  Man.  Bep.  B8,  Mtdvaij  CtUM  Mamfaelws  lb 
.tdami  if  iinatArr,  111  M^i.  H^p.  360. 

9.  Ir>  name  of  place.     Plampi   Ev-  165, 166. 

m   Other  cues  of  *arianee      />!«.  v    Fc^,   3  Johns. 
.  10  Jobm.  Hep.  Hi.     Tj,   ■■ 
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Wise  appear  from  the  declaration  to  have  occurred,  it  is  obvious  that  an        II. 
averment  of  such  event  is  essential  to  a  logical  statement  of  the  cause  I?"*  'AJT*' 
of  a*  tion,  and  should  precede  the  statement  of  the  defendant's  breach,  the  cause  of 
Such  averments  in  a  special  action  of  assumpsit  usually  are/  isty  of  the  ^^^'^^^' 
performance  or  excuse  for  non-performance  of  a  condition  precedent; 
2diyy  of  the  defendant's  notice  of  such  performance;  and  Sdly^  of  the 
defendant's  havin)r  been  requested  to  perform  his  contract(t/). 

When  the  consideration  of  the  defendant's  contract  was  executed  or 
past  at  the  time  of  making  the  contract*  and  his  performance  was  not 
to  depend  on  any  subset^uent  event  or  other  circumstance  essential  to 
the  action,  the  declaration  should  proceed  at  once  from  the  statement 
of  the  contract  to  the  breach,  without  any  intermediate  averments,  as 
in  a  count  on  an  indebitatus  ass.impsit,  &c.(e').  But  when  the  conside- 
ration of  the  defendant's  contract  was  executory^  or  his  performance 
was  to  depend  on  some  act  to  be  done  or  forborne  by  the  plaintifiT,  or 
on  some  other  event,  the  plaintiff  must  aver  the  fulfilment  of  such 
condition  precedent,  whether  it  were  in  the  affirmative  or  negative,  or 
to  be  performed  or  observed  by  him  or  by  the  defendant,  or  by  any 
other  person,^^  or  must  show  some  excuse  for  the  non-performance(y). 
And  in  the  case  of  reciprocal  covenants  constituting  mutual  conditions 
to  *be  performed  at  the  same  ttmcy  the  plaintiff  roust  aver  performance  [  *310  1 
or  a  readiness  to  perform  his  parr  of  the  contract(^).  Thus  in  declaring 
on  a  promise  to  pay  a  sum  of  money  in  consideration  that  the  plaintiff 
would  execute  a  release,  the  declaration  must  aver  that  such  release 
was  executed  or  tendered(//).9C)  So  on  a  promise  to  pay  money  in  con« 
sidetation  of  forbearance  ■  y  the  plaintiff,  the  declaration  must  aver 
such  forbear .ince({) ;  and  in  actions  for  not  delivering  goods  sold,  the 
plaintiff  must  in  general  aver  a  readiness  on  his  part  to  pay  the  pricC) 
Scc.(A:)9L   But  where  an  estate  or  interest  passed  or  vested  immediately 

(</)  Rcz  V.  Home,  Cowp.  683, 4,  and  al.  v.  The  East  India  Company,  1  T.  R. 

as  to  averments  of  perforniance  of  con-  638. 

ditionB  pi'ecedent,  and  of  notice  and  (^}  Id.  ibid — Rawson  et  al.  v.  John« 

request  to  general,  see  Com.  Dig.  Plead-  son,  1  East,  203. 

er,  C.  50,  &C.—1  Saund.  233.  n.  8.— Bac.  (A)  Collinsi  v.  Gibbs,  2  Burr.  899 

Ab.  Pleas  und  Pleading.  Smith  «  Wilson,  8  Eust,  437. 

(e)  Po»t.  2  Vol.  35.  141,  2.  (»)  Com  Dig.  Pleader,  C.  52.— Post. 

(/)  Ughtred's  Case,  7  Co.  10.  a.—  2  Vol.  121,  2- 

Com.  Dig.  Pleader,  C.  51,  52 — Jones  et  {k)  Rawson  et  al.  v.  Johnson,  1  East, 

al  V.  Barkley,  Dougl.  686— Uotham  et  203 — Post.  2  Vol.  138. 


(89)  Vide  Dodge  v.  Coddingtcn,  3  Johnt.  Hep.  146.  Jennings  v.  Camp,  13  Johns, 
Hep-  94.  McMillan  v.  Vandeslip,  12  Jofms-  Rep-  165.  Faxon  v-  Manhfield  and 
Bolbrook,  2  J^a$8,   Rep.   147.     Fetrit  v.  Purdy  ^  Whitney,  10  Johia.  Rfp   359. 

bright  V.  Tw/ite,  4  Buy,  322-    H'ilt  U  Green  v.  Ogden,  13  Johnt-  Rep-  57.    Thorps 
. .  WhUe  U  othertf  13  Johns.  Rep.  53. 

(90)  Vide  Smith  et  al.  v.  fVoodhouse,  2  JVew  Rep.  233-  J\iUller  v.  Drake,  I 
CaineU  Rep.  45.     Green  v.  Rey7iold»,  2  Johnt.  Rep,  207. 

(91)  Vide  Porter  v»  Rote,  12  Johns,  Rep-  209,  FFstt  v.  Emmons^  5  Johnt,  Rep. 
179. 
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If.         in  the  plaintiff*,  and  vras  to  be  defeated  bf  a  condition  ntbiequent  or 
iTSPA^Ta.     matter  ex  post  facto  whether  in  tthc  affirmative  or  negative,  or  to  bt 

Fo\irthly,  ^  .■^.         ...«.  .«.i  .^  . 

the  cause  of  performed  by  the  plaintiff  or  defendant  or  by  any  other  persooi  per* 
action.  formance  of  that  matter  need  not  be  averred(0;  aa  if  a  grant  of  an 

annuity  were  till  the  plaintiff  should  be  advanced  to  a  benefiGe>  he  need 
not  say  that  he  is  not  yet  advanced(m). 

As  observed  by  Lord  Mansfield,  in  delivering  Ids  judgment  \h 
Kingston  v.  Preston(n),  «<  there  are  three  kinds  of  covenants:  Ut^ 
such  as  are  called  mutual  and  indeftendentj  where  either  party  may  re* 
cover  damages  from  the  other  for  the  injury  ho  may  have  received  by 
[  *311  ]  a  breach  of  the  covenants  *in  his  favour,  and  where  it  is  lio  excuse  for 
the  defendant  to  allege  a  breach  of  the  covenants  on  the  part  of  the 
plaintiff.  2c^/t/,  There  are  covenants  which  are  conditions  defiendent  csi 
each  other ;  in  which  the  performance  of  one  depends  on  -the  prior 
performance  of  the  other,  and  therefore  till  this  prior  condition  be 
performed  the  other  party  is  not  liable  to  an  acUon  on  his  covenant. 
%dlyy  There  is  also  a  third  sort  of  covenants  Which  are  mutual  conditiona 
to  be  performed  at  the  samv  time  s  and  in  these  if  one  party  was  ready 
and  offered  to  perform  his  part,  and  the  other  neglected  or  refused  to 
perform  his,  he  who  was  ready  and  offered  has  fulfilled  his  engage* 
ment,  and  may  maintain  an  action  for  the  default  of  the  other,  though 
it  is  not  certain  that  cither  is  obliged  to  do  the  first  act.**-Thc  depend*  . 
ence  or  independence  of  covenants  is  to  be  collected  from  the  evident 
sense  and  meaning  of  the  parties,  and  however  transposed  they  may 
be  in  the  deed,  their  precedency  must  depend  on  the  order  of  time  is 
which  the  intent  of  the  transaction  requires  their  performance.  In 
the  case  before  the  court  it  would  be  the  greatest  injustice  if  the  plain** 
tiff  should  prevail :  the  essence  of  the  agreement  was  that  the  defend- 
ant should  not  trust  to  the  personal  security  of  the  plaintiff,  but  before 
he  delivered  up  his  stock  and  business,  should  have  good  security  for 
the  payment  of  the  money ;  the  giving  such  security  therefore  must 
^  necessarily  be  a  condition  precedent.** 

There  are  no  precise  technical  words  in  a  deed  or  other  contract  to 

make  a  stipulation  a  condition  precedent  or  subsequent,  neither  does  it 

depend  on  the  circumstance  whether  the  clause  is  placed  prior  or  poste- 

£•312]  "or  in  the  deed,  so  that  it  operates  *as  a  proviso  or  covenant,  for  the  same 

words  have  been  construed  to  operate  as  either  the  one  or  the  otheri^^ 

(0  U^htred'8  case,  7  Co.  10  a,— Cor-  in  Willes,  157-  n.  a.— 1  Saund.  320.  n. 

nish  V.  Bolitho.  Willes,  145,  6.  4.-2   Saund.  108.  n.  3.  352.  n.  1^ 

(w)  Id.  CoUhirst  v,  Bejushin.  Plow.  Tidd's  Prac.  3d.  ed-  382  to  386.— Raw- 

CoTii.  25.  b.— 30.  a — 32.  b — Hotham  &  son  et  al.  t».  Johnson^  1  East,  203.— 

another  v.  The  East  India  Company,  1  Com.  Dig.  Pleader,  C.  50  to  C  68-  as 

T.  B.  645. Wood  &  others  «.  Wors-  to  conditions  precedent  and  averments 

ley,  2  H.  Bla.  579.  of  performance  in  general- 

(n)  Dcugl.  690, 1.— .and  see  the  note 


(92)  V.de  Barnes  v.  Madan,  2  Johns.  Hep,  148.    Cunuingham  U  another  v.tWtff- 
rell,  10  /ffAn*.  Bep,  205-    Smith  et  al.  v.  Wondhouse,  2  AVw  JRep.  240. 
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iceording  to  the  nature  of  the  transaction(o).    The  contradiction  in  the         n. 
determinations  haa  arisen  not  from  a  denial,  but  from  a  misappiicatioo  ^^'^^'^^T^' 
ef  this  principle  in  the  particular  instance(/^).  the  c&use  ot 

The  words  by  whicli  conditions  precedent  are  usually  created  are^^^^^*^* 
Jbr{jq)y  1%  cormderation  of,  ita  qitod(r^y  firoind€(^8)^  &c.— In  general  if 
the  agreement  be  that  one  party  shall  do  an  act,  arid  that  for  the  doings 
t^eof  the  other  shall  pay  a  sum  of  money,  the  doing  of  the  act  is  a 
condition  precedent  to  the  payment,  and  the  party  who  is  to  pay  shall  ^ 

not  be  compelled  to  part  with  his  money  till  the  thing  be  performed.^' 
If  there  be  a  condition*  precedent,  however  improbably  the  thing  may 
be,  it  must  be  complied  with,  or  the  right  which  was  to  attach  on  its 
being  performed  does  not  vest(/);  as  if  the  condition  be  that  A  shall 
enfeoff  B«  and  A  do  all  in  his  power  to  perform  the  condition,  and  & 
will  not  receive  livery  of  seisin,  it  is  clear  that  the  right  which  was  to 
depend  on  the  performance  €f  that  condition  did  not  arise.  And  if  a 
person  undertake  for  the  act  of  a  stranger,  the  cases  are  uniform  to 
show  that  such  act  must  be  performed(t().  And  on  this  principle) 
where  by  the  proposals  of  the  Phoenix  insurance  company  against  fire 
it  was  stipulated  that  persons  insured,  *should  in  case  of  loss  by  fire,  []  *313  ]| 
procure  a  certificate  of  the  minister,  8cc.  of  the  parish,  importing  that 
they  knew  the  character  of  the  assured,  and  believed  that  he  had  really 
sustained  the  loss  without  fraud,  it  was  held  that  the  procuring  of  such 
a  certificate  was  a  condition  precedent  to  the  right  of  the  assured  to 
recover,  and  that  although  it  was  found  by  verdict,  that  the  minister, 
S^c.  wrongfully  refused  to  sign  the  certificate,  yet  as  it  was  not  averred, 
in  the  declaraUon  that  the  certificate  was  actually  obtained,  the  judg- 
ment  was  arrested. 

Some  rules  have  been  collected,  by  which  to  discover  the  intention 
of  the  parties  and  to  ascertain  when  performance  or  excuse  of  perform- 
ance  by  the  plaintiff  is  necessary  to  be  averred  in  the  declaration(y) ; 
and  Utj  where  a  day  was  appointed  for  payment  by  the  defendant,  of 


(o)  Per  Ashhurst>  J.— >Hotham  and 
another  v.  The  East  India  Company,  1 
T.  R.  645.-p-Campbell  v,  Jones,  6T.  B. 
570 — Porter  V.  Shepbard,  6  T-  R.  668. 
Morton  v.  I^mb,  7T.  R.  130 — Bawson 
0t  al.  «•  Johnson^  1  East^  203> 

ip)  1  Saund.  320.  a.— Willes,  Rep. 
157'  n.  a. 

(g)  Jones  et  al*  v.  Barkley,  Dougl. 

188.— 1  Saund.  320.  n.  4.— Willes,  157. 

I.  a.— Tidd's  Prac  3  ed.  383— -Lock  v. 

Wnght,  1  Stra.  569— Peters  v-  Opie, 

1  Vent.  177.  214 — 3  Saund.  350.  S.  C. 


(r)  Feltham  v.  Cudvortb,  3  Lorcl 
Raym.  766» 

(«)  Jones  et  al-  v.  Barkley»  Bougl. 
68fL-»Mucklefltone  v«  Thomas,  Willes, 
149. 

(0  Worsley  v.  Wood  et  al.,  6  T.  R. 
719. 

(v)  Per  Lord  Kenyon»  C*  J.  and  Law- 
rence, J.,  Worsley  v.  Wood  et  al  6  T. 
B.  719.  722. 

(y)  1  Saand.  320.  n.  4.— Tidd'a  Prac. 
3d  edit.  385. 


(93)  Vide  Dodg^  v.  C9ddingtim,  3  Johiu.  Rep,  146.  Cunningham  &  another  v. 
MorreU,  10  Jjhne.  JR^p.  203.  Ore^n  T.  IteyuQldf,  3  Jokn^.  Bep-  3Q7.  J^ne*  t. 
OartlMr,  10  lohns,  J?i^.  366. 
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noDSy  or  ptn  at  It,  or  for  hla  daini;  anf  oUier  act*  moA  uidt  dif 
to  bai|i{ien  tf/ire  tlic  ihiiig  wUicU  was  the  cdnnidcraiioa  at  ll«  iJoft 

^or*"''*  foniract  was  lo  be  ]]Crrorine<).  on  aciion  ninj  t»c  liryiuglii  for 
munrf  or  Tor  Kit  domg  iiUi:)!  oilier  ftct  licrorc  perfonnancc  lif 
plaiiilifT)^'  fnr  li  aiipears  t^nt  lliu  <lef«n<Jjnt  relied  uiion  h'H  rem 
tind  ditl  not  imcnd  to  make  the  pUiniilTa  prrfifrnuuice^^  a  rotidliion  j 
ceilcni(;).  Sif/y,  But  when  a  doy  wns  appoiniei!  for  the  )>«•  furniiincs 
of  llic  defcinlaiil'B  conirnct,  and  »«cli  day  w  »  lo  h.'ppeo  jificr  ihe  tiiDo 

'  1  when  'Ihc  L-ontidrration  of  the  dcrendani's  cwiiraci  wb»  to  he  perform- 
ed. In  »iich  C4se  In  general  no  action  can  be  »y|ipartt:it,  until  the  ptiin- 
tlflT  li:i»  performed  liis  act.  and  such  pcrfnrmanct  inusl  be  aTcned^o). 
idly.  That  wliere  the  plainriffS  covenant  ot  siipuUiioo  totiiijiuled 
only  a  fiari  of  xUe  eonsidcraiion  of  the  defcml^nt's  coniructt  and 
the  defendant  has  aciually  rocrivcd  a  pDniul  benefit,  and  the  tircadt 
on  ihe  pari  i>f  itie  plaintiff  mlghi  be  compensated  in  (tamagic^i 
on  action  may  be  supponcd  againM  the  derendnnt)  withom  avcrrtng 
pciformuncc  by  the  plainttfl][fi)  f^  for  where  a  pai-iy  ha&  received  a  part 

(0  See   llie  C«M»  pefMred  to  in  I  Cimpbetl  n.  Jones.  6  T- R.  SW — H»w> 

Saund.  330   n.  4— MartinUale  v  Fish-  loi-fc  o-   GedrJcs  wid  oitien,  in  Eiiil, 

er.  IWdH.  88<  5SS.   563— D»nd«iti    ir    Gvjrinir,    12 

(o)  1  Sauiul.  330- b.  Emt,  389.— Champion  v- Sbo«,lC»nip. 

(4)  1  Saimd.  330.  b,— The  Duke  of  S3. 
St.  AlbMii  V.  Shore,  1  Ucn.  BU-  273.— 
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(94)  Vide  Cunnlagliam  if  mittUr  »■  MarrtU,  10  Jahiu.  Rep.  S04.  Barron  ». 
Madm,  a  Jalini.  Rep.  \*i-  2  B  Black.  Rrp.  393  In  Tepiy  &  mwlker  ».  DuUatt 
2  ft  Blaek  Brp- 3S9-  it  w»»hclil  ih»i  if  A  agree  to  finish  ■  piece  uf  viaAfarBt 
by  M  cciia'm  day,  pari  of  wliicti  ii  iq  be  paid  by  inilalnienliit  as  ihcWoTllpto- 
gresaed,  and  Ihe  residue  on  the  completion  of  >t,  A  may  maintain  an  Mition  tor 
iiideration  witbnui  averring  perfurmance  j  and  ttii*  rule  wm  ailopl* 
ed  bj  the  Siijireme  Court  of  Ihe  *tj.tc  of  Vew  Vnik  m  Scert  v,  Fnwlrr.  3  John*. 
R^p.  372  navent  ».  Jtu>h.  td  :T87-  ttili-.T  r  Ttn  Eyck.  S  Juhu.  Htfi-  7ft  Uilt 
Uiese  OMca  Were  over-ruled  in  Cunningham  tf  iiatlKer  i.  MirreU,  10  Jihni  Kef-  "XlS- 
wbere  the  agreement  being  to  pay  ilie  pUiniiff  a  certain  aiim  for  Eomplcling  the 
whole  of  the  worh,  lo  be  paid  iti  initdmenu  as  ilie  work  progrcaarii,  it  wk»  belj 
that  If  ihe  plaint ilf  went  for  ihe  whoir  of  ihe  conaiileration  muney,  lie  tnuai 
a  perlbrmance  of  Ihe  whole  work,  or  if  for  a  ratable  pirl  pf  ilie  rnoney.  he  i 
ahow  a  ratable  pcrforinaTice.  Caiea  of  thiak.nd  are  clrarlydiMingoiihable: 
ihoicin  which  tbe  day  o(  payment  wu  firrd  before  ihr  piTiormanceol  the  conah 
deration  on  the  part  of  ilic  drti-ndutil;  for  bpreelihcr  Ibe  whole  oraonic  part  of 
the  *ort  w»*  \a  be  done,  bclupr  tlie  whole  or  Bn|!  pan  of  ihc  price  could  lie  de- 
manded. And  if,  a»  III  IVHco^  1-  7Vn  JEj/rlt.  ubi  alip  part  is  to  be  paid  at  ifietifi<4 
timet,  and  the  reaidue  un  ibe  drlivery  of  ihe  deed,  or  othec  act  itt  be  pcflbRued 
liy  Uie  defsnilaiit,  and  the  covenania  ■*  lar  ai  re^nls  the  prior  paymenta  ai«  kin- 
duubiedly  InUependeni,  yel  \\.Acit%  not  iharelbrc  follou'  that  llw  covKiuni  for  pay- 
ing the  rcaiduu  miiai  also  be  indrpendcut- 

<SU)  Vide  SnntA  rl  of.  v.  H'ooaUitM,  2  Jiftv  Rep  3"3. 

(96)  Ace-  hrnnet  t.   Krttuiaf  <^  Ptxlr^,  7  JuAni.    Rep.  349.     Oijrnajffe 
\\\'.   Im    citp^d  Cite  Ibi'  jory  were  alio Vrd  lo 
||.:  dmViiiiaiit  tD  ILe  [ilailililf,  al 
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of  the  consideratloD  for  his  agreement^  it  would  be  unjust  that  because         ii. 
he  has  not  had  the  whole  he  should  enjoy  that  part  without  paying  or  ^'^^  't?^* 
doing  any  thing  for  it,  and  therefore  the  law  obliges  him  to  perform  (because  of 
the  agreement  ot>  his  part,  and  leaves  him  to  his  remedy  to  recover  action, 
any  damage  he  may  have  sustained  in  not  having  received  the  who|e. 
consideration.     In  these  cases,  however,  it  seems  necessary  to  aver  in 
the  declaration  performance  of  at  least  a  part  of  that  which  the  plaintifiT 
covenanted  to  do,  or  that  the  defendant  has  otherwise  received  a  partial 
benefit(c).   4M/y,  But  where  the  mutual  covenants  constitute  the  tvhoie 
consideration  on  both  sides,  they  are  mutual  conditions,  the  one  pre- 
cedent to  the  othcr,97  and  the  plaintiff  must  aver  performance  on  his 
pari(c/).  Sthly^  Where  two  acts  are  to  be  done  at  the  same  timcy  as  where 
A  covenants  or  agrees  to  convey  an  estate  or  to  deliver  goods  to  B  on  .  ^ 

*a  named  day  or  generally,  and  in  consideration  thereof,  B  covenants  ^  **  ^  J 
to  pay  A  a  sum  of  money  on  the  same  day,  or  generally ;  neither  can 
maintain  an  action  without  showing  performance  of,  or  an  offer  to  per- 
form, or  at  least  a  readiness  to  perform,  his  part,  though  it  is  not  cer- 
tain which  of  them  was  ebliged  to  do  the  first  act  ;^^  and  this  rule  par- 
ticularly applies  to  contracts  of  sale(e).  6//i/y,  Where  there  are  mu- 
tual promises  and  agreements,  yet  if  one  thing  be  the  consideration 
for  the  other,  there  the  plaintiff's  performance  must  in  general  be 
averred(/}.  But  there  are  some  cases  in  which  it  has  been  decided, 
that  where  it  appears  that  the  defendant  relied  rather  on  the  plaintiff's 
agreement  to  perform  his  act  than  his  actual  performance  of  it,  it  is 
liot  necessary  to  aver^  his  performance(jr).  Tthly^  It  is  said  that  where 
the  participle  <<  doing,"  ^  performing,"  &c.  is  prefixed  to  a  covenant 
by  another  person,  it  is  a  mutual  covenant,  and  not  a  condition  prece- 
denl(^). 

In  point  of  form  an  averment  may  be  in  any  words  amounting  to  an  Form  of 
express  allegation(i) ;  as  that  the  plaintiff  avers^  w  in  fact  aaithy  ©r*^®^"*^'-! 


(c)  1  Saund.  320-  c— Ritchie  v-  At- 
Jfcinsofiy  10  East,  295. 

(c/)  1  Saund.  320.  n-  4. 

(e)  1  Saund.  320-  n-  4 — 2  Saund-  352. 
n.  3- &  108>  n. 3— Raivson et al. v*  John- 
son, 1  East,  203- 

(/)  Thorpe  v.  Thorpe,  1  Salk.  171. 
S>  C*  1  Lord  Raym*  665 — Campbell  v. 
Jones,  6  T.  R.  570 — Morton  v.  Lamb, 
7  T.  tt.  125 — 2  Saund.  352.  n.  3 — Bach 
V.  Owen,  5  T.  R.  409. 


ig)  Martindale  v  Fiiher,  1  Wils.88. 
Bach  V'  Owen,  5  T.  R.  409 — Anon.,  1 
Lev.  87— €om.  Dig.  Plead.  C.  54^— 
Smith  et  al.  o.  Woodhouse,  2  New  B. 
233. 

(A)  Boone  v*  Eyre,  2  Bla.  Rep.  1313. 
Mucklestone  'v,  Thomas,  Wilies,  146. 
Thomas  v.  Cadwalladsr,  Wilies,  496. 

(i)  1  Saund.  117-  n.  4.— Com.  Dig. 
Plead.  C.  77.— As  to  the  manner  of  ma- 
king an  averment,  see  Rex  v,  Horne» 


lent  for  the  injury  sustained,  by  the  latter  not  performing  the  covenants  on  his 
part' 

(97)  Vide  Barruso  F.  Madan,  2  Johnt.  Rep*  145. 

(98)  Vide   Green  V.  liei/noldt,  2  Johtis-  Rep,  207-    Porter  v.  JRtse,  12  JoAnc 
Rep.  209. 

(99)  Vide  Close  V-  J^iller,  10  Johru-  Rep-  90.    Jones  t.  Gardner,  10  Johns.  Rep. 
266. 
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II 

Its  pabts. 


although^. ot  because^  or  nvith  this  thaty  or  beings  &C.{  and  where  it  is 

p  ^  'th^^      necessary  lo  aver  the  life  of  a  person  in  pleadings  it  has  been  held  suf- 

the  cause'  of  ficient  if  it  appear  by  implication  that  ihe  *life  continuesfy).     So  if  it 

action.  \yQ  stated  that  A  was  seised  in  fee  and  died,  and  that  the  land  descended 

L  '  to  B  as  his  son  and  heir,  this  was  held  a  sufficient  averment  that  A  died 

seised(A-).^^    It  is  not  unusual  in  declarations  on  mutual  promises,  and 

in  covenant  between  landlord  and  tenant,  to  aver  that  the  plaintiff  hath 

performed  all  things  on  his  part  to  be  performed,  but  this  is  unneces- 

8ary(/) ;  though  it  may  after  verdict  aid  the  omission  of  an  averment  of 

plaintiff's  performance  of  a  particular  aci(m). 

Where  it  is  necessary  on  the  part  of  the  plaintiff  to  aver  performance^ 
it  must  be  shown  to  have  been  according  to  the  intent  of  the  contract^ 
ibr  it  is  not  sufficient  to  pursue  the  words  if  the  intent  be  not  also 
performed ;  as  on  a  promise  in  consideration  that  the  plaintiff  would 
cause  A  to  coine  to  be  bound  to  the  defendant  for  20/.|  it  is  not  sufficient 
to  aver  that  tbe  plaintiff  caused  A  to  come  to  be  bound,  but  it  ou^^ht 
to  be  also  alleged  that  A  was  bound(n).  And  an  exact  fierfonnance 
must  also  be  stated,  as  on  a  promise  in  consideration  that  the  plaintiff 
would  procure  the  loafn  of  20/.  for  one  year,  it  is  not  sufficient  to  allege 
that  he  procured  a  part  at  one  time  and  a  part  at  another,  for  he  oui^ht 
to  procure  the  whole  for  the  whole  year(o) :  and  performance  ought 
to  be  shown  with  such  certainty,  that  the  court  may  judge  whether  the 
L  *317  ]  intent  of  the  covenant  has  been  duly  fulfilled,  ♦as  in  consideration  that 
the  plaintiff  would  acquit  A  of  a  debt,  it  is  not  sufficient  to  say  that  he 
^  acquitted  him,  without  showing  how,  viz.  by  deed(/i) :  but  if  the  pla%i- 

tiff  show  a  certain  and  exact  performance,  it  is  frequently  sufficient  to 
state  it  in  general  terms,  without  alleging  particularly  how  he  perform- 
ed; as  on  a  promise  to  pay  so  much  as  the  plaintiff  should  expend 
for  the  officers  of  the  army  in  such  a  suit,  an  averment  that  he  spent 
so  much  is  sufficient,  without  showing  for  what  officers  in  particu- 
\dix{qy^^    And  there  are  some  instances  where  the  thing  agreed  to  be 


Cowp.  683,  4—1  Saund.  117.  n.  4  — 
Eaton  V.  Southby,  Willes,  134.«— Mead 
T.  Robinson,  Willes,  427. 

(  j)  1  Saund.  235-  n.  8.-2  Saund.  61. 
n.  9. 

{k)  2  Saund.  61.  g.  n.  9. 

\l)  1  Saund.  235-  n.  5- 

{m)  Thorpe  v.  Thorpe,  Lutw.  253— 
Pndeaux  v.  Rawlins,  Sir  T.  Jones,  125. 
Com.  D»g.  Pleader,  C.  61. 


(n)  Com.  Dig.  Pleader,  C.  58i.— Gur- 
nons  V.  Hodges,  Yelv.  11. 

(o)  Com.  Dig.  Pleader,  C.  59— Dor« 
rington  v.  East,  Yelv.  87* 

(p)  Leneret  v.  Rivet,  Cro.  Jac.  503. 
Com.  Dig.  Pleader,  C-  60— King  v, 
Hoba,  Cro.  Eliz.  914.— Pndeaux  r.  Raw- 
lins, Sir  T.  Jones,  125. 

(?)  CoiD.  Dig.  Pleader,  C-  61. 


(100)  So,  if  it  be  stated  that  the  defendant  gave  evidence  «n  the  trial  of  a 
cause,  that  is  a  sufficient  averment  that  he  had  notice  of  the  pendency  of  the 
suit.     Barney  v>  De-wey,  13  Johns.  Hep-  224. 

(101)  In  a  case  in  Connecticut,  where  the  plaintiff  averred  generally  that  he 
had  kept  and  performed  all  the  covenants  in  the  indenture  on  his  part  to  be  per- 
formed, it  was  held  not  only  sufficient,  but  the  most  proper  form  :  and  that  the 
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done  by  the  plalotlfiT  having  been  substantially  perrormed*  though  not        IT. 
in  the  exact  manner,  nor  with  all  the  circumstances  meniioned,  it  ^«»85oorthr^' 
considered  as  a  sufficient  p«rformance(r) ;  as  where  the  condition  was  th^cause  of 
to  enfeoff,  a  conveyance  by  lea&Q  and  release  was  held  swfficieni(»):  80*<^t">^- 
vhere  the  condition  was  to  deliver  ^he  will  of  the  testator,  and  the  plain- 
tiW  delivered  letters  testamentary(r).    Where  the  condition  precedent 
was  io  the  disjunct! ve»  the'  averment  oC  performance  must  be  framed 
accordlDgiy  and  not  in  the  coRJunctive(u).'^ 

In  averring  an  excuse  of  performance  by  th«  plaintiff,  he  must  state 
his  readiness  to  perform  the  act»  and  the  particular  circumstances 
which  constitute  such  excuse;  and  therefore  where  the  declaration 
stated  that  arbitrators  could  not  make  their  award  without  showing  the 
special  cause  which  prevented  them,  it  was  held  insufficient(«p).  In 
stating*  an  excuse  for  non-performance  of  a  condition  precedent,  the  [  *318  "] 
plaintiff  must,  in  general,  show  that  the  defendant  either  firevented  the 
performance,  or  rendered  it  unnecessary  to  do  the  prior  act,  by  his  ne. 
gleet  or  by  his  discharging  the  plaintiff  from  performance(ww).  The  per- 
formance of  a  condition  precedent  may  also  be  excused  by  the  absence 
of  the  defendant  if  his  presence  were  necessary  for  the  plaintiff's  per- 
formance, or  by  his  neglect  to  do  the  first  act,  if  it  were  incumbent  on 
him  to  perform  it(j:).  It  may  also  be  excused  in  some  cases  by  the 
defendant's  not  giving  notice  to  the  plaintiff(^). 

Where  the  respective  acts  to  be  done  by  the  plaintiff  and  defendant 
were  mtttual^  and  were  to  be  performed  at  the  same  timcf  the  plaintiff 
should  aver  his  readiness  to  perform  his  part,  and  either  state  that  the 
defendant  neglected  to  attend  when  necessary,  or  refused  to  perform 
his  part,  or  discharged  the  plaintiff  from  his  performance(z).^<^   Thus, 

(r)  Worsley  v.  Wood  et  al.,  6  T.  R,  al.  -o.  Barkley,  Dougl.  684-  687-8.— Co. 

722.  Lit.  206.  b. 

(»)  Co.  Lit.  207-  a.  (x)  1  Roll.  Ab.  457,  8— Morton  v, 

(0  1  Roll.  Ab.  426.  pi.  4.  Lamb,  7  T.  R.  131. 

(t/)  Burgess  v.  Brazier,  1  Stra.  594.  (y)  1   Roll.  Ab.  457,   8.— Co.  Lit. 

(to)  Coppin  V.  Huraard,    2  Saund.  207.  a. 

129.  132.  (x)  Jones  et  al-  v.  Barkley,  Dougl. 

(Ttno)  Hotham  &  another  v.  The  East  684 — Rawson  et  al-  v.  Johnson,  1  Easti 

India  Company^  1  T.  R.  638.— Jones  et  203.— 2  Saund.  352.  n.  3. 


distinction  was  that  where  the  act  involved  in  it  a  question  of  law,  viz.  whether 
it  was  done  as  the  law  directed,  the  quo  modo  must  be  pointed  out ;  but  where 
it  is  a  mere  matter  of  fact,  a  general  averment  of  performance  is  the  most  pro- 
per.    Wn'srht  V.  Tuttle,  4  Day,  313. 

(102)  Where  several  things  are  to  bejdone  by  the  plaintiff,  precedent  to  the 
performance  of  the  defendant's  part  of  the  agreement,  it  is  necessary  for  the 
plaintiff  to  aver  performance  of  all  the  thing?  to  be  done  by  him ;  but  if  the  per- 
formance of  a  part  be  not  averred,  and  it  appear  by  the  defendant's  plea,  that  the 
part  m  question  was  performed,  the  defect  in  the  declaration  is  cured.  Zerger 
V.  Sailer,   6  Binney,  24. 

(103)  Vide  MUer  v.  Drake,  1  Cairu^s  Hep-  45.  Forter  v*  Hose,  12  John$.  Rep. 
209. 
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n. 

Fourthly, 
the  cause  of 
action* 


I  *319  ] 


Censequen* 
ces  of  xnis- 
uke* 


Kotjce. 
C  ♦320  ] 


where  the  defendant  stipulated  to  pay  a  sum  of  money  on  the  plaintiff's 
assigning  to  him  a  certain  equity  of  redemptiooy  and  the  declaration 
averred  that  the  plaintiff  was  ready  and  willingy  and  offered  to  assigni 
and  tendered  a  draft  of  an  assignment  to  ttit  defendant  for  his  approba- 
tiony  and  offered  to  execute  and  deliver,  and  would  have  executed  and 
delivered  such  assit^nment  to  the  cfofendant>  but  that  he  absolutely  dis* 
charged  the  plaintiff  from  exect'ting  the  same  or  any  assignment  what- 
ever, and  had  *not  paid  t^e  money,  such  declaration  was  on  demur- 
rer held  8ufficient(a).  So  in  an  action  for  the  non-delivery  of  goods^ 
which  the  defendant  had  undertaken  to  deliver  on  request  at  a  certain 
price,  it  is  sufficient  for  the  plaintiff  in  his  declaration,  without  alleging 
an  actual  tender  of  the  price,  to  aver  such  request,  and  that  he  was 
ready  and  willing  to  receive  the  goods,  and  to  pay  for  them  according 
to  the  terms  of  the  sale,  and  that  the  defendant  had  notice  of  such 
readiness,  but  refused  to  deliver  them(d) ;  or  if  the  defendant  did  not 
attend  at  the  appointed  place,  such  non-attendance  should  be  stated, 
which  would  render  an  averment  of  request  unnecessary(r)>04 

The  omission  of  the  averment  of  the  performance  of  a  condition  pre- 
cedent, or  of  an  excuse  for  the  non-performance,  is  fatal  on  demurrer, 
or  in  case  of  judgment  by  default(cf) ;  but  after  verdict  the  omission 
may  in  some  cases  be  aided  by  the  common  law  intendment,  that  every 
thing  may  be  presumed  to  have  been  proved  which  was  necessary  to 
sustain  the  action  ;^<^  for  a  verdict  will  cure  a  case  defectively  stated(r); 
but  where  the  non-performance  of  the  condition  precedent,  is  admitted 
by  the  pleadings,  a  verdict  will  not  aid  the  defect(/). 

It  is  frequently  necessary,  particularly  in  special  actions  of  assump* 
sit,  to  aver  that  the  defendant  had  notice  q/*8onie  fact  or  facts  previous- 
ly *stated ;  and  a  great  variety  of  the  instances  where  such  averment 
is  necessary  are  collected  in  the  books  referred  to  in  the  note(^) ;  and 


{a)  Jones  v-  Barkley,  Dougl.  684,  5. 

(6)  Rawson  et  al.  v>  Johnson,  1  East, 
203. 

(c)  Morton  v.  Lamb,  7T*  R.  129. 
131. 

(rf)  Collins  V,  Gibbs,  2  Burr.  899— 
2  Saund.  352-  n-  3. 

(f)  Rawson  et  al-  v-  Johnson,  1  East, 
209»  2ia— 2  Saund.  352-  n.  3.— Collins 
V.  Gibbs,  2  Burr-  900.— Dougl.  687.  n. 


g.  &  h.— 1  Saund.  228.  n.  1.  Sed  Tide 
Rushton  V.  Aspinall,  Dougl.  679.— -Le- 
neret  v-  Rivet,  Cro-  Jac.  503- 

(/)  Worsley  ts  Wood  et  al.,  6  T.*  R. 
710. 

{g)  As  to  averring  notice^  see  Corn- 
Dig.  Ut.  Pleader,  C.  73,  74,  5 — Vin. 
Ab.  Notice-— Harris  vFcrrand,  Hardr. 
42 — The  King  v.  Holland,  5  T.  R. 
621.  4. 


(104)  Where  the  power  to  perform  a  covenant  on  the  part  of  the  plaintiff, 
depends  on  an  act  previously  to  be  done  on  the  part  of  the  defendant,  it  is  un- 
Bceessary  for  the  plaintiflTto  aver  a  tender  and  refusal,  but  an  averment  of  a  rea- 
dinesa  to  perform  is  sufficient  t  as,  where  A  covenants  to  convey,  and  B  cove- 
nants to  execute  a  bond  and  mortgage  for  the  land,  in  an  action  by  B  against  A» 
it  is  sufiirient  for  the  plaintiff  to  aver  his  readiness  to  perform*  tVest  v*  Emmons^ 
5  Johm.  Rep'  179-     Vide  Robbins  v.  Luce^  4  Mass.  Rep.  474- 

(I05>  Vide  Rncher  ^  another  v.  Green,  15  East^s  Rep  290,  291.  Oteen^r. 
Morehouse,  1  Johns,  Rep-  276,  273^  Leffinfftoell  £#  Pierpoint  v*  Wfdte^  1  Johns^ 
€ru(.99L    Ma^(srdv*MBk^lm,2JahM.Rep,57hl^o^!t'AQ2* 
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from  these  it  appears,  that  when  the  matter  alleged  in  the  pleading  is        II. 
to  be  considered  as  lying  more  properly  in  the  knowledge  of  the  p^ain-  ^  '^ui™' 
tiff  than  of  the  defendant,  then  the  declaration  ought  to  state  th^  the  the  cause  of 
defendant  had  notice  thereof  ;^<^  as  where  the  defendant  promised  to  action. 
give  the  plaintiff  as  much  for  a  commodity  as  another  person  had  given 
or  should  give  him  for  the  like,  or  to  pay  the  plaintiff  what  dama}3;es 
he  had  sustained  by  a  battery,  or  to  pay  the  plaintiff  his  costs  of  suit(A): 
and  in  a  declaration  against  the  drawer  or  indorsee  of  a  bill  of  exchange^ 
it  is  material  to  aver  notice  of  non-payment  by  the  acceptor,  or  some 
excuse  for  the  neglect(0-*^'     But  where  the  matter  does  not  lie  more 
properly  in  the  knowledge  of  the  plaintiff  than  of  the  defendant,  notice 
need  not  be  averred(^').i<i^    Therefore  if  the  defendant  contracted  to  do 
a  thing,  on  the  performance  of  an  act  by  a  stranger^  notice  need  not  be 
averred,  for  it  lies  in  the  defendant's  knowledge  as  much  as  the  plain- 
tiff's, and  he  ought  to  take  notice  at  his  penl(A:);><»  and  though  it  is 
usual  in  practice,  in  a  declaration  in  debt  upon  an  award,  and  in  the 
replication  in  debt  on  bond,  conditioned  *for  performance  of  an  award,  r  #32 1  n 
to  aver  that  the  defendant  had  notice  of  the  award,  such  averment  is 
unnecessary,  because  the  defendant  ought  to  take  notice  of  the  award, 
unless  it  was  expressly  provided  in  the  submission  that  the  award 
should  be  notified  to  the  parties,  when  notice  must  be  alleged(/). 

So  if  upon  a  treaty  of  marriage  a  promise  be  made  by  a  third  person 
to  pay  the  feme  100/.  after  the  death  of  the  husband,  it  is  not  necessary, 
in  an  action  upon  this  promise,  to  aver  that  the  defendant  had  notice  of  ' 
the  death ;  and  in  a  declaration  on  a  promise  to  pay  a  sum  of  money  at 
the  full  age  of  an  infant,  notice  of  his  attaining  that  age  need  not  be 
alleged,  because  it  is  as  notorious  to  the  one  as  to  the  other(m).  Oa 
the  same  principle,  if  a  man  be  bound  to  another  to  indemnify  him 
against  the  acts  of  a  third  person,  no  notice  of  those  acts  is  necessary 
to  be  alleged(n)  \  and  in  an  action  on  a  promissory  note  by  the  indorsee 


(A)  3  Satind.  63.  a.  n.  4.— Henning's 
Case,  Cro.  Jac.  433.— Harris  v*  Fer- 
rand,  Hardr.  42.*<3oin'  Dig.  tit  Plead- 
er, C.  73.— The  King  o.  Holland,  5  T. 

R.  621: 624~Smith  v ,  11  Mod. 

48. 

(»)  Rushton  V.  Aspinall,  Dougl.  679* 
680~Bristow  et  al.  v-  Waddington  et 
al.,  2  New  R  355. 

O)  1  Saund.  117.  n.  2.-2  Saund.  62. 


a.  n..  4.  — Freem.  Rep-  385. 

(At)  Com.  Dig.  Pleader,  C.  7S, 
{I)  2  Saund.  62-  a.  n-  4 — Harris  v. 
Ferrand,  Hardr.  42.— Com.  Dig.  Plead- 
er, C  75 — ^l^he  King  v.  Holland,  5  T. 
R.  621-  624. 

(jn\  Harris  v.  Ferrand,  Hardr.  42.«> 


Smith  V. 


11  Mod.  48. 


(n)  Cutler  et  al.  v-  Southern  et  al-,  1 
Saund'  116. 


(106)  Vide  Lent  6f  amt?ier  v.  Padelford^  10  Mast.  JHep-  238. 

(107)  Vide  Slacum  v.  Pomery,  6  Craneh,  221- 

(108)  Vide  Lent  ^  another  v.  Padelfird,  10  Mata-  Hep.  230.  238. 

(109)  So,  where  the  defendant  has  undertaken  as  a  guaranty  for  A  B,  it  is 
unnecessary  to  aver  notice  to  the  defendant  of  a  failure  of  performance  on  the 
part  of  A  B.  Williama  v.  Gran^er^  4  Day^  444>  Lent  &  another  v.  Padelford^ 
10  Mfik9%.  Rep.  23a  238* 
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n.  against  the  drawer}  notice  of  the  indorsement  need  not  be  averred(o); 
Fo^iirfhiy"  ^^^  ^^  ^^®  defendant's  promise  were  to  pay  on  the  performance  of  a 
the  cause  of  certain  actt  even  by  the  plaintiff  himself  to  the  defendant,  or  a  stranger, 
action-  there  are  cases  in  which  it  has  been  decided  that  notice  of  the  act  need 

not  be  averi*ed,  because  by  the  terms  of  the  contract  the  defendant  en- 
gaged to  take  notice  of  it  at  his  peril ;  as  if  the  defendant  contracted  to 
pay  on  the  marriage  of  the  obligee  with  B(A);  and  in  the  case  of  a  pre- 
f  *322  ]  cedent  condition  to  be  performed  by  the  plaintiff  to  the  defendant  *in 
person,  notice  of  the  plaintiff's  performance  need  not  be  averredi  be- 
cause  it  is  implied(7). 

Where  notice  is  necessary,  it  ought  to  appear  that  it  was  given  in 
due  time,  and  to  a  proper  person(r) ;  but  where  a  special  request  is 
averred,  notice  will  sometime^  be  presumed(«) ;  and  the  absconc^ng  of 
the  party  or  other  circumstances  mny  be  stated  as  an  excuse  for  the 
want  of  notice(/).  The  omission  of  an  averment  of  notice  when  neces- 
sary, will  be  fatal  on  demurrer,  or  judgment  by  default(z<) ;  but  may 
be  aided  by  a  verdic((x),iio  unless  in  an  action  against  the  drawer  of  a 
bill,  when  the  omission  of  the  averment  of  notice  of  non-payment  by 
the  cceptor  is  fatal  even  after  verdici(i/)."^ 
Request-  Wnenever  it  is  essential  to  the  cause  of  action,  that  the  plaintiff 

should  have  requested  the  defendant  to  perform  his  contract,  such  re* 
guest  must  be  stated  in  the  declaration,  and  proved(z).  It  has  been 
observed,  that  if  it  had  been  held  that  a  request  were  essential  in  all 
cases,  many  vexatious  actions  might  be  avoided,  but  there  are  a  vari- 
ety of  instances  in  which  it  is  settled  that  no  request  is  necessary  ante- 
rior to  the  action,  and  consequently  need  not  be  stated  in  pleading(a) ; 
thus  where  the  declaration  is  upon  a  contract  to  pay  a  firecedent  debt,^^^ 
as  in  the  case  for  the  common  counts  for  goods  sold)  work  and  labour^ 


(o)  Reynolds  v.  Davies,  1  Bos*  & 
Pul.  625. 

(p)  Selby  V-  Wilkinson,  3  Bulstr. 
254 — Com.  Dig.  Pleader,  C-  75. 

(7)  Com.  Dig.  Pleader,  C.  75- 

(r)  Id.  ibid.  C.  r4. 

(«)  Bradley  v.  Toder,  Ore.  Jac.  228, 
9. — Reynolds  v.  Da  vies,  1  B.  &  P.  626. 
Alfrey  v.  Blackamore,  3  Bulstr-  326,  7. 

(0  Chitty  on  Bills,  2d  edit  345.  n. 
i — Nurse  v.  Frampton,  1  Salk.  214.— 
Vin.  Ab.  Notice,  A.  2. 

(li)  Uenning's  Case,  Ore.  Jac.  432* 


(x)  Palgrave  «.  Windham,  1  Stra. 
214.— 1  Saund.  228.  a. 

(t/)  Rush  ton  t>.  Aspinall,  Dougl.  679. 

(c)  As  to  requests  in  genera],  see 
Com.  Dig.  Pleader,  C.  69  to  73.-1 
Saund.  33.  n-  2.— WalUs  v.  Scott,  1  Stra, 
88— Bokenham  v,  .Thackcr,  2  Ventr: 
75' — Butchers'  Company  v,  Bullock,  3 
Bos.  &  Pul.  438. 

(a)  Morgan  «.  Sargent,  1  B.  &  P  59, 
60 — Capp  V  Lancaster,  Cro-  Eliz,  548. 
Post — Chitty  on  Bill«,  2d  edit.  183,4. 


(110)  Vide  Spencer  v.  Overltn,  1  Dai/U  Rep.  185. 

(111)  A  general  averment  in  a  declaration  on  a  bill  of  exchange,  *'  of  all  which 
said  premises  the  defendants  afterwards,  &c.  had  notice,'*  is  suifficient.  ^oot  U 
Bcntleif  V.  Franklin,  3  Johnt   Rep.  207- 

(112)  Vide  Ermi  y.  £artle,  1  Johnt-  Cat-  319. 


Of  TH£  DECLAEATXOK. 


2S9 


money  1ent»  Sec.  no  request  need  be  stated  or  *proved(6) ;  and  though         IT- 
formerly  a  distinction  was  made  between  a  promise  to  pay  a  P^^cedent  ^^^j'*" 
debt)  and  one  to  become  due  on  a  subsequent  event>  that  distinction  is  the  cause  of 
now  over- ruled;  thus  where  the  declaration  stated  that  the  defendant  action 
in  consideration  that  the  plaintiff  would  make  him  a  set  of  sails  worth   ^    ^  ^  J 
45/.  promised  to  pay  so  much  for  them  on  request,  it  was  decided  that 
no  request  to  pay  was  necessary  to  be  stated,  because  on  the  making 
the  sails  the  money  immediately  became  due,  and  that  the  case  before 
the  court  differed  from  those  where  the  payment  is  to  be  to  a  third 
person,  or  where  an  award  directs  a  rcqucst(c) ;  and  though  a  distinc- 
tion  was  formerly  taken  between  a  promise  by  the  defendant  to  pay  a ' 
debt,  originally  his  own,  and  that  of  a  third  person,  that  distinction  has 
been  since  overruled((/).     And  in  these  cases  it  appears  to  be  immate* 
rial  whether  or  not  the  defendant's  contract  were  expressly  laid  to  be 
to  perform  the  same  on  request(<r).     So  where  the  defendant  was  to 
perform  the  first  act,  a  request  n^ed  not  be  httLie6(/)M^ 

But  when  by  the  express  or  implied  terms  of  the  contract,  it  was 
incumbent  on  the  plaintiff,  before  the  commencement  of  his  action,  to 
request  the  defendant  to  perform  his  contract,  such  request  being  as  it 
were  a  condition  precedent,^ ^^  must  be  aYerred(j').  Thus  in  an  action 
for  not  deliveiing  a  horse,  Sec.  sold  by  the  defendant  to  the  plaintiff,  or 
for  not  finding  *timber  for  repairs,  the  declaration  should  allege  a  spe-  [  *324  ] 
cial  request  to  deliver  the  same(^^).  So  if  the  contract  were  to  deliver 
up  a  bond  to  be  cancelled  on  request(^),  or  if  an  award  directed  the 
defendant  to  perform  some  act  on  request(i),  or  if  the  defendant  con- 


(b)  Blrks  V.  Trippet,  %  Saund.  33.  & 
id.  D.  2— Bui.  N.  P.  151. 

(c)  Wallis  V.  Scott,  1  Stra.  88  —Bo- 
kenham  v.  Thacker,  2  Yentr.  75.<— Hill 
«.  Wade,  Cro'  Jac.  523. 

(J)  WaUis  V.  Scott,  1  Stra.  89.— 
Hill  V.  Wade,  Cro.  Jac.  523. 

{e)  WaUis  V.  Scoit,  1  Stra*  88.— 
Birks  V.  Trippet,  1  Saund.  23 — Capp 
▼.  Lancaster,  Cro.  Eliz-  548-  ace— Hill 
v»  Wade,  Cro.  Jac.  523— -Silman  v. 
King  et  al.»  Cro.  Jac.  183— Sackford  v. 
Philips,  Owen,  109.— Devenly  v.  WeU 
bore,  Cro.  Eliz.  85.  contra* 


(/)  Bristow  et  al.  t>.  Waddlngton  et 
al.,  2  New  Rep.  355. 

(s)  Com.  Dig.  Pleader,  C.  69.— Phil- 
lips V.  Fielding,  2  H.  Bla.  131 — Birks 
V'  Trippet,  1  Saund.  32,  3 — Bach  v. 
Owen,  5  T.  R.  409.— Peck  v.  Methold, 
3  Bulstr.  297. 

(^^)  Bach  «.  Owen,  5  T.  R.  409.— 
Lowe  V.  Kirby,  Sir  W.  Jones,  56"--^ 
Rawson  et  al.  v-  Johnson,  1  East,  204. 
Com.  Dig.  Pleader,  C  69. 

(A)  Peck  V.  Methold,  3  Bulstr.  297. 

(0  Birks  V,  Trippet,  1  Saund.  32. 


(113)  Where  the  promise  was  to  do  a  certain  act,  or  pay  a  sum  of  money,  and 
the  defendant  had  not  done  the  act,  a  special  request  to  pay  the  money  need  not 
be  alleged.  Lent  U  another  y.  Padetford^  10  Mosb.  Rep^  230.  In  an  action  on  a 
promissory  note  for  a.  certain  sum  payable  in  goods  of  one  description,  or  of  ano* 
tlier,  at  the  election  of  the  promissee  within  eight  days  after  date,  it  was  held 
unnecessary  for  the  plaintifT  to  aver  an  election  or  notice  thereof  to  the  defend* 
ant,  who  became  liable  immediately  on  the  expiration  of  the  e«ght  days.  T(mm^ 
end  V.  Welti,  3  Day's  Rep.  327. 

(114)  Vide  Mmtt  t-  Bartle^  1  Johnn*  Cw-  3^7' 
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H-  tracted  as  surety  to  pay  the  debt  of  a  third  person  on  request^  in  these 
FVmrthiy^  cases  the  request  must  be  alleged  and  proved(»,  or  there  must  be 
the  CHUse  of  some  allegation  to  dispense  with  it(A:). 

action.  i^  p^jnt  q^  form  there  are  in  pleading  two  descriptions  of  requests* 

the  one  termed  a  •fiecial  request^  stating  by  whom*  and  the  time  and 
place  when  it  was  made,  the  other  the  licet  ^tt/iitu  regtUsitu^i  or  *^  al- 
though often  requested  so  to  do."  When  an  actual  request  is  essential 
to  the  support  of  the  action,  a  special  request  must  be  stated,  and  it 
must  be  shown  by  and  to  whom  the  same  was  made,  and  the  time  and 
place  of  making  it,  in  order  that  the  court  may  judge  whether  the  re- 
quest were  sufiicient(/) ;  and  the  omission  of  such  special  request  has 
been  holden  bad  on  a  general  demurrer(m) :  and  it  has  even  been  deci- 
ded, that  it  would  not  be  aided  by  verdici(n) ;  but  from  the  principle 
deducible  from  other  cases,  and  a  recent  decision,  it  should  seem  that 
a  verdict  would  at  common  law  aid  the  defect(o),  and  that  the  objection 
[]  *325  3  nnust  now  be  taken  by  special  demurrer(/i)i'«  The  licet  ^sa/uus  regtd^ 
situsj  or  **  although  often  requested  so  to  do,"  without  stating  the  timp 
and  place  of  request,  though  usually  inserted  in  the  common  breach  to 
the  money  counts,  is  of  no  avail  in  pleading,  and  the  omission  of  it  will 
in  no  case  vitiate  the  declaration(oo) ;  and  therefore  where,  in  a  decla- 
ration upon  a  note  payable  four  months  after  date,  it  was  objected  in 
error  that  the  request  to  pay  the  money  in  the  note,  was  laid  in  the 
common  breach  at  the  end  of  the  declaration  to  have  been  upon  the 
same  day  and  year  aforesaid,  which  was  the  date  of  the  note,  and  four 
months  before  it  became  due,  it  was  adjuHged  upon  a  writ  of  error 
that  there  was  no  occasion  to  lay  any  request  at  all,  for  the  bringing 
the  action  was  a  request  in  law(/^/i). 


(j)  Batesby  v.  Brooksbeck»Cro.  Jac. 
500.^Sackford  v.  Philips,  Owen,  109. 
ISaund.  33.  n.  3.— Sed  vide  Waliiav. 
Scott,  1  Stra.  88,  9. 

(k)  Bowdell  V,  Parsons,  10  East,  359. 
361. 

(0  Wallifl  v,  Scott,  1  Slra.  89.— 
Com.  Dig.  Pleader,  C  69,  70,  &c.— 
Birks  «-  Trippet,  1  Saund.  33 — Bach 
V.  Owen,  5  T.  R.  409. 

(m)  Bach  v-  Owen,  5  T.  R.  409. 

(n)  Peck  v«  Methold,  3  BuU.  299 

Devenley  «;.  Welbore,  Cro.  Eliz.  85.— 
Lowe  «.  Kirby,  Sir  \V.  Jones,  56  ^1 
Saund.  33'.  n-  2 — Com.  Dig.  Pleader, 


C.  69. 

(o)  Wallis  V.  Scott*  1  Stra.  89.— 
Palgrave  v-  Windham,  1  Slra.  214.— 
Frampton  v.  Coulson,  1  Wila*  33.— 
Mackmardo  V.  Smith  et  al.,  7  T*  R.  522: 
1  Saund.  2^8.  n.  1. — ^Bowdell  v.  Parsons^ 
10  East,  359. 

(p)  Buwdell  V.  Parsons,  10  East, 
359. 

(oo)  Philip.«  V.  Fielding-,  2  Hen.  Bla. 
131>»Morg^n  v.  Sargent,  1  Bos.  &  Pul. 
59,  60. — Buckley  9-  Thomas,  Plowd. 
128.  b.— Harris  v.  Ferrand,  H^rdr.  38. 

(,PP)  Frampton  v  Coulson,  1  Wilfc.  33. 
Morgan  v-  Sargent,  1  Bos.  8c  Pui*  59, 60. 


(115)  In  an  action  against  the  indorser  oF  a  promissory  note,  the  omission  of  a 
special  demand  of  payment  of  the  maker,  in  the  decUraOon,  is  aided  by  verdict: 
and  the  general  allegation,  ahhou^h  often  requested^  is  then  s^ifH'jient,  admitting 
that  it  would  be  ill  on  dsmurrer*    Leffing^eU  U  JPitrpoint  v.  fFhite,  1  Johm*  Cat, 
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The  breach  of  the  contract  being  essential  to  the  cause  of  action^        n. 
must  in  all  c*.8es  be  stated  in  the  declaration(y).     When  the  special  ^^^'^j^j^f* 
count  in  assumpsit  is  merely  for  a  money  demand,  and  other  common  the  cause  of 
counts  are  subjoined,  the  usunl  breach  in  the  conclusion  of  the  decla-'^^^^'^' 
ration  stating  tlie  request  to  pay  to  have  been  after  the  money  on  the  ^^*<=h. 
special  count  was  due,  will  suffice ;  and  in  declarations  on  bills  of  ex- 
chan{>;e  ar.d  promissory  notes,  it  is  not  usual  to  state  any  other  breach 
than  that  at  the  end  of  the  common  counts(r).     But  when  the  breach 
is  not  merely  the  non-payment  of  money,  it  is  usually  stated  in  each 
special  count.    The  breach  must  ^obviously  be  governed  by  the  nature  [  *326  "] 
of  the  stipulation.     It  should  be  assigned  in  the  words  of  the  contract, 
either  negatively  or  affirmatively,^^^  or  in  words  which  are  co-exten- 
sive with  the  import  and  effect  of  \i{ty"    Where  the  contract  was 
specific,  to  do  or  forbear  some  particular  act,  it  is  in  general  sufficient 
to  assi^^n  the  breach  in  the  words  of  the  contract :  thus,  if  the  contract 
were  to  show  a  sufficient  record*  it  is  enough  to  allege  that  the  defend- 
ant did  not  show  a  sufficient  record,  though  issue  cannot  be  joined 
upon  it,  because  sufficiency  of  matter  of  record  cannot  be  tried  by  a 
jury ;  but  the  defendant,  on  such  breach  assigned,  may  plead  that  he 
showed  such  a  record,  ^nd  upon  demurrer  the  court  will  judge  whether 
it  be  81  fficient(tf).     So  In  covenant  by  an  apprentice  for  not  finding 
victuals  and  other  necessaries  in  the  words  of  the  contract  is  suffi- 
cient (y) ;  and  a  breach  in  the  words  of  the  covenant,  for  not  repairing 
without  enumerating  the  particular  dilapidations,  will  suffice(«r).    And 
in  general  if  a  breach  be  assigned  in  words  contaii^ng  the  sense  and 
substance  of  the  contract,  though  they  are  not  in  the  precise  words  of 
such  contract,  it  is  8ufficient(x) ;  as  if  the  defendant's  promise  were 
to  guarantee  the  payment  of  the  debt  of  a  third  person,  a  breach  that 
the  defendant  did  not  pay  the  debt  will  suffice(v)  :  so  if  a  policy  insured 
a  ship  against  the  barratry  of  the  captain,  and  the  breach   ^is  as-   [^  *337  ) 
signed  that  the  ship  was  lost  by  the  fraud  of  the  captainy  it  is  suffi- 
cient(z). 

(q)  Com.  Dig.  Pleader,  C.  44,  8tc.  (v)  Broctor  v.  Burdett,  S  Lev.  170. 

(r)  Frampton  v,  Coulson,    1  WiU.  (w)  Lee  v.  Johnson,  Lulw-  329.  * 

S3.  {x)  Com.  Dig.  Pleader,  C.  46.— Sed- 

(0  Com.  Dig.  Pleader,  C-  45,  46,  47,  don  v.  Senate,  13  Eust,  63. 
48,   49 — Id.  2'  V.  2 — 2  Saund.  181.  (y)  Baxter  v.  Jackson,  1  Sid*  178.— 

b.  c.  2  Rcl.  738. 1.  15. 

**  (tt)  Hay  ford  v.  Reve,  Yelv.  39,  40.—  («)  Knight  v-  Cambridge,    1  Stra. 

Com.  Dig.  Pleader,  C.  45.  581. 


(116)  But  a  mere  negation  of  the  words  of  the  covenant  must  necessarily  in 
itself  amount  to  a  brearb,  otherwise  it  will  be  insufficient.  JuUiandy.  Burgott 
V  another,  11  Johnt'  Rep,  6.  See  the  cases  cited  in  the  next  note,  as  to  what  is 
a  sufficient  assignment. 

(117)  It  is  enough  that  the  words  of  the  assignment  show,  unequiYocally,  a 
aubstaatial  breach-  Fletcher  v.  Peck,  6  Cranch,  127.  See  further  as  to  assiga* 
lt)g  breaches.    Nuffhes  v.  Smith  &  Mller,  5  Johnt.  Hep.  168.    Smith  &  9th<r9  r, 
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IT.  If  the  contract  were  in  the  disjunctivey  the  breach  ought  to  be  as^ 

Its  'ARTS,     sjg^gjj  ^|,a|  j|.g  defendant  did  not  do  the  one  act  or  the  other;  as  on  a 

Fourthly,  *->  ^  » 

the  c>useof  promise  to  deliver  a  horse  by  a  particular  day,  or  pay  a  sum  of  mo- 
acuon.  ncy(a);  and  if  a  covenant  be  «*thai  the  defendant  and  his  executors 

and  assigns  should  repair,'*  a  breach  for  not  repairing,  ought  not  to  be 
in  the  conjunctive(d).  But  in  assig^ning  the  breach  of  a  covenant  or 
contract  to  pay  or  <<  caiLse  to  be  fiaid?*  a  sum  of  money,  it  is  sufficient 
to  say  that  tlie  defendant  did  not  pay,  omitting  the  disjunctive  words, 
for  he  who  causes  to  pay,  payti(c) ;  and  a  breach  that  the  defendant  did 
not  pay  several  persons  is  sufficient,  without  adding  the  words,  or 
either  of  them(cf).  A  distinction  has  been  taken  t)etween  a  contract  to 
perform  a  thing  to  a  man  or  his  assigns,  and  by  a  man  or  his  assigns ; 
and  that  if  a  thing  be  to  be  done  by  a  man  or  his  assigns,  the  breach 
must  be  in  the  disjunctive,  that  it  was  not  done  by  him  or  his  assigns; 
but  that  where  a  thing  is  to  be  done  to  a  man  or  his  assigns,  it  is  sufficient 
to  assign  for  breach  that  it  was  not  done  to  him(e);  hut  there  appears 
to  be  no  foundation  for  this  distinction,  and  where  the  action  is  between 
r  *328  1  the  orit^inal  parties  to  the  contract,  as  no  assignment  will  be  pre- 
sumed, it  will  be  sufficient  to  state  that  the  defendant  did  not  perform 
the  act  to  the  plaintiff,  without  mentioning  the  ^assignee  or  heir(/); 
but  if  the  £k:tion  be  by  or  aguinst  an  assignee,  heir,  or  executor,  the 
breach  should  then  be  in  the  disjunctive  ;^^3  and  a  declaration  by  hus- 
band and  wife,  or  by  an  administrator,  merely  stating;  that  the  defend- 
ant did  not  pay  before  the  marriage,  or  that  he  did  not  pay  since  the 
death,  would  be  b^d  on  demurrer,  though  aided  by  verdici(^). 

If  the  breach  vary  from  the  tense  and  substance  of  the  contract,  and 
be  either  more  limited  or  larger  than  the  covenant,  it  will  be  insuffi- 
cien'(A);  as  in  covenant  to  repair  a  fence,  except  on  the  west  side 
thereof,  a  breach  that  the  defendant  did  not  repair  the  fence,  without 
showing  that  the  want  of  repair  was  in  other  parts  of  the  fence  than  on 
the  west,  is  bad  on  demurrer,  though  aided  by  verdict(£).  So  if  the 
covenant  were  for  quiet  enjoyment,  without  lawful  disturbance,  a 
breach  merely  stating  that  the  plaintiff  was  disturbed  is  insufficientj 
for  it  sln)uld  be  that  he  was  legitimo  modo  disturbed  in  the  words  of  the 
covenant,  or  otherwise  the  plaintiff  should  show  by  Whom  he  was  dis- 

(a)  Wright  V.  Johnson,  1  Sid.  440.  (d)  Id.  ibid. 

Gibboris  v.  Northcott,   1  Sid.  447.—  (e)  Smith  f.  Sharp,  1  Salk.  139.— 

Anon.,  Haidr.  320.— Com.  Dig.  Plead-  8.  C  5  Mod.  133. 
er.  C  —  Alebury  v.  Walby,  1  StMU  231.  (/)  Gyse  v.  Ellis,  1  Stra.  228. 

Ante.  45.  (£-)  Elstow  t?.  Thorowgood,  1  Lord 

(aJ  Colt  V  How,  Cro.  Eliz.  348.-«>  Raym.  284.— Hornsey  v.  Dimocke,    1 

Gyse  V.  Ellis,  1  Sira-  228.  Ventr.  119—2  Rich.  C  P.  293. 

(c)  AUbiiry  v.  Walby,  1  Stra.  231.  (A)  Anon.,  Sir  T.  Jones,  125. 

1  Saund.  235-  n-  6.  («)  Com,  Dig.  tit.  Pleader,  C.  47. 

Jansen,  8  Johns,  Hep'  111.     Sedgviick  v-  Ho'lenbacki  7  Johnt'  Rep.  376.     Craghill 
V.  Pag-c,  2  Hen  &  Mun-  446-     Bender  v,  Fromberffer,  4  Dull  436. 

(118)  Sed  vide  Vuboiis  Ea^n  v.  Van  Orden,  6  Johns,  Rep,  105.  ante,  Z^-  n. 
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turhed,  and  hovr(k)M^   So  where  the  declaration  is  upon  a  covenant  for        11. 
good  title,  it  should  be  shown  that  the  person  evicting  had  a  lawful  J^* '^"T*^- 
titlci»  before,  or  at  the  time  of  the  date  of  the  grant  to  the  plaintiff,  theTauw  of 
and  an  averment  that  he  had  a  lawful  titlCf  without  this  quaiifica lion,  Action. 
is  too  general  and  bad  after  verdict,  for  it  will  be  intended  that  the  title 
of  the  person  entering  is  *derived  from  the  plaintiff  himself     But  it    [  *329  ] 
seems,  that  the  plaintiff  is  under  no  necessity  of  setting  out  the  title 
of  the  person  who  entered  upon  him,  because  he  is  a  stranger  to  it, 
it  being  considered  sufficient  to  allege  generally,  that  he  had  a  law- 
ful title  before,  or  at  the  time  of  the  lease  or  conveyance  to  the  plain- 
tiff(itit).i2i 

On  the  other  hand  it  is  injudicious,  unnecessarily  to  narrow  the 
breach.  Thus  where  the  breach  of  covenant  was  assigned,  that  the 
defendant  had  not  used  a  farm  in  a  husbandlike  manner,  but  on  the 
contrary  had  committed  wastcy  it  was  held  that  the  plaintiff  could  not 
give  evidence  of  the  defendant's  using  the  farm  in  an  un husbandlike 
manner,  if  such  misconduct  did  not  amount  to  waste,  though  on  the 
former  words  of  the  breach  such  evidence  would  have  been  admissi- 
ble(0. 

The  breach  in  general  should  be  certain  and  express,  and  a  general 
statement,  that  the  defendant  has  not  performed  his  agreement  or  pro- 
mise, is  bad  on  den.urrer,  though  aided  by  \tT^ici(m)A^  A  dis- 
tinction has  been  taken  with  regard  to  the  degree  of  certainty  between 
an  action  on  a  bond  conditioned  for  the  performance  of  covenants,  and 
an  action  of  covenant(n);  however,  no  such  distinction  now  prevails(o); 
and  where  to  debt  on  bond  conditioned  that  one  B.  R.  should  account 
for  and  pay  over  to  the  plaintiffs  as  treasurers  of  a  charity,  such  volun- 
tary contributions  as  he  should  collect  for  the  use  of  the  charity,  the 
defendants  ^pleaded  general  performance,  and  the  plaintiffs  replied,  [^  *3S0  3 
that  fi.  R.  had  received  divers  sums  amounting  to  a  lar^e  sum,  viz. 
100/.  from  divers  persons  for  divers  voluntary  contributioHs  for  the  use 
of  the  Sdid  charity,  which  be  had  not  accounted  for  or  paid  over,  &c. 
it  was  held  on  special  demurrer,  that  the  replication  was  sufficiently 

(Jt)    2  Saund.   181.   b.— Com.  Dig.  Knight  v.  Keech,  Skin.  344.— S.  C  4                '^ 

Pleader,  C.  47.  49.  Mod.  188 — S.  C.  3  Lev.  319- 

(kh)  2  Suund.  181.  n.  10.— Com.  Dig.  (n)  Farrow  v.  ChevRller,  1  Salk.  139. 

Fleader,  C.  47-  49.  French  v.  Pierce,  1  Lev.  94. 

(I)  Harris  v.  Mantle,  3  T.  R.  307.—  (o)  See  Shuni  et  al-  v>  Farrington,  1 

Badford  v.  M'lntosb,  3  T.  B.  637-  Bos.  &  Pul.  642. 

(m)    Com.    Dig.    Pleader,   C.  48.— 


(119)  Vide  Greenby  6f  Kellogg  v.  micochi,  2  Johns.  Rep  1. 

(120)  Vide  FolUard  v.  Wallace,  2  Johna,  Rep,  395. 

(121)  Id.  ibid. 

(122)  Vide  Smith  v.  Walker,  1  Wash.  135.  In  Syme  v.  Griffen,  4  Ben.  6f 
Mun.  277*  it  was  h<;ld  that  a  breach  commencing  with  '*  -whereat"  and  coniinu* 
ing  by  way  of  recital  to  the  end^  without  any  direct  averment,  was  bad  oo  gene* 
ral  demorrer. 


r  THK  BXCLARATtOS. 

>  Uiot)|tb  he  miglit  ti»c  r«covered  Ike  principal  iH 
'*'  dcilMDit  tiiidcr  a  common  CouRi:  ihOB  in  an  Rtiion  ■gatnii  the  i 
J«r  of  on  eiUle,  for  not  making  a  |{ood  title  (o  or  raarejin^  the  i 
otilj-  itic  ilcppsit  nwncy  can  be  recovered  •under  ihc  eount  for  i 
^•M3  ]  iijj  jn,i  rrtcivGtlt  and  if  llic  purchaser  proceed  tor  Imcreii  an4_ 
pcnicd  l>o  must  detlare  tpccnlty,  suiting  inch  expenses,  uid  iImu| 
sriiinit  Trum  the  not  havini;  the  u»c  of  llie  depoitt  moaef,  &c.(^);  j 
wfore  ■  »uiR  i«  ntmcd  «s  >  penally,  damages  beyond  the  amouni  r. 
be  recover e(t(/).  The  dinuKes  should  tie  slated  accurding  lo 
fscit  of  li)e  cuac,  bat  no  iuconTcntcnce  will  ariu  from  ibe  ntatmuot 
being  Uri^r  tlisn  the  proor-.'^^  thoi  in  a  dccUriiton  on  a  policy  oC  io< 
■urgnce  tilting  a  tntHl  Um,  a  panial  lo9»  may  be  rcca«ered(j-].  In 
■laiing  the  d«inBgeB  care  muu  be  taken  that  no  p«n  ibejvaf  appears 
to  have  accrued  after  tbc  time  to  wlilcli  the  dcclaraiton  by  ii&  liile 
nfeis(tJ3  inr  (hongh  tlie  inlnoke  could  not  be  uken  advint-ige  ij"  by 
demurrer,  yei  urtcr  a  general  verdict  it  would  be  tital,  unlosa  Uic  dj- 
m^gcs  were  laid  under  a  i>cilicct(/0. 


The  Common  CaunU  in  astumfinC  arc  frequently  suflicieni  willioul 
any  special  count;  iind  even  where  the  decUrdtion  contoins  a  special 
count,  ii  U  in  gencroj  advisable  to  insert  ooe  or  more  of  ihc  comtDon 
cuunia;  for  ihttUKh  it  U  a  rul«,  thai  when  there  wui  nil  eipress  cun- 
IrttCt  ilie  pUinlifT  ci^naux  resort  la  an  implied  oni;(r)>'**  yet  he  may,  tli 
many  cuaesi  recover  on  the  common  cdtiiii,  though  there  was  a  apocial 


(«}  Sre  Cimllt^ld  tr-  Gilbert,  4  Eap. 
lUp.  3J3-— Wilktrr-Conal.ble,  I  Be*. 
6  Pid.  306  — Kliirc»ux  v.  Thornhlll, 
3  BU  Bep.  Itir&— Pnit-  3  Vol.  163,  4, 

(/)  ll^rrls-n  t,.  Wright,  13  Eut, 
343- 

(j')  Cirdinrr  c-  Cros«da1».  3  Burr 
904-— S.C  mil  R«p  198— Marihall 
on  Insuntiee,  6^9  — Ssycr  on  Damages, 
45. 

(A)  2  Sftunl  171.  n.  I— Cirter  e. 
CuKhorpe,  3  Uv.  345-  inte.  259- 


(i)  Touuaint  et  at.  v.  Mirlinnant, 
3  T.  a,  lOS — Martin  p.  CotjrU  S  T.  «, 
640.— BuckUr  v.   BuUivanT  i 
Bui,  78.  BO-  85  —Cutler  r.  Pg 
R.   335 — Aim   e.  Hoilpon, 
243.— Wewer  t-  BorrouBhs,  I 
reppcr''-  Rurbnd,  Pcikke,  IU3-- 
mill   V    Maty,  3  Uos-  fc  TuV  217. 
Clu-ke  «    Gray  el  uL,  ll  EMt,  569^ 
There  'a  no  diilincliun  in   pleading, 
between  an  cxpreii  and  inpUed  pre- 


(133)  Where  the  plainlifF  claims  more  damagea  than  on  the  face  of  lit*  daelo- 
ration  appear  lo  be  due,  it  will  not  viiliite  eapecially  afier  verdict,  for  ihe  amount 
of  tljc  damajp^i  t>F<ri^  aictrtalned  by  the  jury,  it  is  tube  prcaumed  they  were 
assessed  scGordin|r  lo  liie  proof.  Exeeuiari  ^f  Fan  Henaelatr  v-  ExeaiWt  rf 
PkKwT,  2  Jnlm:  Ca:  18, 

(133)  Vide  Goribn  r.  Ktnatilg,  S  Annrj,  S87. 

(ISf)  Vide  Richardtmyf.  Smith,  SJuhm.  llfp.439- 


OF  TUE  DBCLARATION. 


247 


agreement,  provided  it  has  been  executed(H);i3^  *and  such  a  count        If. 
iDuy  Irequenily  save  a  verdict,  wUere  the  evidence  may  vary  from  the  J''*  '^»'"* 
specivd  count;  thus  if  the  piaintifT  declare  specially  as  having  built  a  the  cause  of 
house  according  to  an  agreement,  if  he  Lil  to  prove  that  he  bus  built  action 
it  pursuant  to  the  agreement,  he  muy  still,  in  sonse  cases,  recover  on  I     ^^^  * 
the  common  count  for  the  work  and  labour  actually  done(y)J3^    And 
where  a  promissory  note,  upon  an  improper  stamp,  has  been  taken  in 
payment  of  a  debt,  the  plaintiff  will  be  at  liberty  to  resort  to  the  com* 
mon  counts  appropriate  to  the  deht(A:)      But  where  the  demand  is 
ibtmded  upon  a  written  agreement,  which  ought  to  be,  but  is  not, 
stamped,  the  plaintiff  will  not  be  permitted,  in  evidence,  to  resort  to 
an  implied  contract,  in  order  to  avoid  the  production  of  such  express 
agree  ment(/). 

Common  counts  in  an  action  of  assumpsit  are  founded  on  express  or 
implied  promises,  to  pay  money  in  consideration  of  a  precedent  dcbty 
and  are  of  four  descriptions :  U/,  The  indeHtattis  aaaum/isitj  2dlyj 
The  quantum  meruit ;  3dlyj  The  quantum  valebant;  and  4//t/y,  The 
aero,  nt  stated. 

The  indebitatus  assumftsit  count(m)  states,  that  ^  the  defendant,  on 
«  the  — —  day  of at in  the  county  of  («),  was 


(»)  Neal  &  otIicr»  v-  Viney,  1  Camp. 
471 — Ueds  V,  Burrows,  12  East,  1— 
G  ffiih  V.  Young,  12  If^ast,  513-  and 
post. 

(j)  Per  Sir  J.  Mansfield^  Cooke  v. 
Munsione,  1  New  Rep.  355.— Bui.  Ni. 
Pri.  139 — Payne  v.  Bacomb.  Doagl. 
651. — Leeds  v-  Barrows,  13  Easi»  1.— 
«nffiih  V.  Young,  12  East,  513. 

(it)  F^rr  V.  Price,  1  East,  58.-- Mow- 
bray V  Fleming,  11  East,  285. 

(/)  White  v.  Wilson,  2  Bos.  8t  Pul. 
llS.^Brewer  v.  Palmer,  3  Esp.  Rep. 
313  —Hodges  v.  Drakeford,  1  New  Rep. 
273    ace— Alves  v.  Hodgson,  7  T.  R. 


241.  contra. 

Cm)  See  the  form,  2  VoL  35.  and  seb 
to  the  definition  of  the  term  indebitatus 
Miumpsit,  see  ante* 

(n)  The  time  and  place  are  not  ma- 
terial in  the  common  counts,  but  when 
there  is  a  special  count  on  a  bill  of  ex* 
chunge,  &c.  preceding  the  coounoii 
counis,  it  is  usual  and  proper  in  the 
first  common  count  to  lay  the  day  after 
the  bill  was  due,  or  other  special  cause 
of  action  was  complete ;  and  m  the  sub* 
sequent  counts  in  breach  to  refer  to 
the  last  mentioned  day.  Frampton  <ih 
Coulson,  IWils.  33* 


(135)  Indebitatus  assumpsit  will  lie  to  recover  the  stipulated  price  due  on  a 
special  contract,  not  under  seal,  where  the  contract  has  been  completely  execu- 
ted :  aud  it  is  not  in  such  case  necessary  to  declare  upon  the  special  agreement. 
£anh  of  Columbia  v.  Patterson's  AdnCr»^  7  Cranch,  299.  Felton  T.  Dickinson^  10 
Mass    Rep-  287. 

(136)  Where  a  paKy  declares  on  a  special  contract,  seeking  to  recover  tberer 
on,  but  fails  in  his  right  so  to  do  altogether,  he  may  recover  on  a  grneral  count, 
if  tht-  case  be  such  that,  supposing  there  bad  been  no  special  contract,  he  might 
still  have  recovered  for  money  paid,  or  for  work  and  labour  done.  Cooke  v.  Mwi* 
stone f  1  J^exp  Rep'  355,  Tuttle  v.  Mayo,  7  JohnS'  Rep.  132.  linningdale  v. 
JUvingston,  10  Jofms-  Rep.  136.  Kryes  v.  Stone,  5  Mass.  Rep-  391.  And  althongh 
the  plaintiff  may  resort  to  the  general  counts  without  having  attempted  to  prove 
the  special  agreement*  yet  in  no  case  can  he  recover  on  the  general  counts  where 
the  special  agreement  continues  in  force*  Linningdale  v.  Livingston,  10  Johns. 
Rep.  37'  Raymond  &  others  v-  JBearnard,  12  Johns.  Rep'  274.  fVilt  ^  Greeny. 
Ogdent  13  Johns*  Rep.  5^.    Jennings  v«  Camp,  Id-  94. 


^48  OF  THE  DECLARATlOirJ 

II.        <<  indebted  to  *the  plaintiff  in  a  named  sum  of  money,  for  real  propertif 
F^upurw!      "  ^^  ^°°^*^  ■°'^'  ^^  ^^  personal  services,  or  for  money  lent,   paid* » 
the  cause  of  "  had  and  received,  or  for  interest,  or  for  some  other  pre-e:(isting  debt 
*r  •"'i<i     ^  "  on  simple  contract,  incurred  at   the  defendant's    request;  and  that 
L  J  «  being  so  indebted,  the  defendant  in  consideration  thereof  afterwards, 

«  to  wit,  on  the  day  and  year  aforesaid,  at aforesaid,  in   the 

^(  county  aforesdid,  undertook  and  iaithfuUy  promised  the  plaintiff  to 
«  pay  him  the  said  sum  of  money,  when  he,  the  said  defendant,  should 
<<  be  thereunto  afterwards  requested." 

The  quantum  meruit  count,  instead  of  stating  that  the  defendant  was 
indebted  to  the  plaintiff  in  a  certain  sum  of  money  for  work,  &c.  as  in 
the  indebitatus  count,  states,  <<  and  whereas  also  afterwards,  to  wit,  on, 
<*  &c.  aforesaid,  at,  Sec.  aforesaid,  in  consideration  that  (he  plaintiff,  at  the 
<<  request  of  thedefrndant,  had  sold  and  delivered.  &c.  {^iaeing  the  subject 
^  matter  of  the  debt  according  to  thefacty  and  usually  aa  in  the  indebita' 
^  tus  county  J  he  the  suid  defendant  undertook  to  pay  the  plaintiff  so  much 
**  money  as  he  therefore  reasonably  deserved  to  have  ;  and  the  count  then 
«  avers,  that  the  plaintiff  deserved  to  have  a  named  sum,  whereof  the 
<<  defendant  afterwards,  to  wit,  on,  &c.  aforesaid,  at,  Sec.  aforesaid,  had 
"  notice." 

The  quantum  valebant  count  is,  in  general,  confined  to  the  «a/if  of 
goodsy  and  instead  of  the  quantum  meruit^  states,  that  *'  the  defendant 
£  *336  3  '^  promised  to  pay  so  much  as  the  goods  *were  reasonably  luorthi*^  and 
concludes  with  a  corresponding  averment,  that  they  were  reasonably 
worth  a  named  sum,  and  that  the  defendant  had  notice  thereof.  In 
other  respects  this  count  is  similar  to  the  quantum  meruit. 

The  account  stated^  alleges,  that  "  the  defendant  on,  8cc.  aforesaid, 
"  at,  &c.  aforesaid,  accounted  with  the  plaintiff  of  and  concerning  divers 
<<  sums  of  money  before  then  due  from  the  defendant  to  the  plaintiff, 
<<  and  then  in  arrear  and  unpaid,  and  that  upon  such  accounting,  the 
^^  defendant  was  found  to  be  in  arrear  to  the  plaintiflP  in  a  named  sum, 
^^  and  thut  being  so  found  in  arrear  and  indebted,  the  defendant  in  con- 
^<  sideration  thereof  undertook  and  faithfully  promised  the  plaintiff  to 
<<  pay  him  the  same  on  request." 

Upon  these  counts  the  common  breach  is  "  Yet  the  said  defendant, 
^  not  regarding  his  said  promises  and  undertakings,  but  contriving, 
^^  and  craftily  and  subtly  intending  to  deceive  and  defraud  the  said 
"  plaintiff  in  that  re9pect(n),  hath  not  (although  often  requested  so  to 
^<  doXo),  as  yet  paid  the  said  sums  of  money,  or  any  part  thereof,  but 
^<  hath  wholly  neglected  and  refused,  and  still  neglects  and  refuses  so 
"  to  do,  to  the  plaintiff's  damage  of  a  named  sum,  and  therefore  he 
<<  brings  his  suit,  &c."  which  breach  necessarily  varies  in  actions  by 
and  against  surviving  partners^  husband  and  wife,  executors  and  as- 
signees, &c.(//). 

(n)  Ante,  331.  Wils.  33. 

(o)    The   printed  forms   generally         (/>)  See  ante,  328,  and  2  Vol.  84  to 

conuin  a  special  request,  but  this  is  109- 
unnecessary. -^Fraropton  w.  Coulson,  I 
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Formerly  these  general  counts  for  work»  goods  sold«  Sec.  were  not        n. 
in  use ;  and  Lord  Holt  is  stated  *to  have  s<iidy  that  he  was  a  bold  man  ^"^^  ' arts* 
who  firs^  ventured  on  them;  but  i hey  are  now  much  more  frequent th^g"^j^„ge' ^^^ 
than  the  special  counts^  where  the  action  is  for  any  rooney-demand(7).aciion. 
It  is  not  necessary  to  state  the  particular  work  done. tS7  or  goods  sold^  L  *^^^  J 
kc  for  the  only  reason  why  the  plaintiff  is  bound  to  show  in  what  re- 
spect the  defendant  is  indebted^  is,  that  it  may  appear  to  the  court  that 
it  is  not  a  debt  of  record  or  specialty,  but  only  on  simple  contract ;  and 
any  general  words,  by  which  that  may  appear,  are  8ufficient(r) ;  and 
unnecessary  statements,  such  as  the  local  situation  of  the  premises  in 
a  count  for  use  and  occupation,  should  be  avoided,  as  a  variance  might 
be  fatal (9).  .  Several  distinct  debts  or  contracts  may  be  included  in  one 
count  of  this  description,  and  the  plaintiff  will  succeed  firo  tantoy  though 
lie  only  prove  one  of  such  contracts(r).t38    And  under  an  indebitatus 
count  the  plaintiff  may  recover  what  may  be  due  to  him,  although  no 
specific  price  or  sum  was  agreed  upon ;  and  therefore  it  has  been  ob- 
served, that  the  quantum  meruit  and  quantum  valebant  counts  are  in  no 
case  necessary,  and  should  in  many  cases  be  omitted  to  prevent  unne- 
cessary prolixity  and  expense(tt) ;  and  it  is  settled,  that  under  a  quan^- 
turn  meruit  count  the.  plaintiff  cannot  recover  If  the  goods  were  sold, 
&c.  at  a  certain  price(i;).    In  each  of  these  counts,  except  *that  for   [  *3SS  3 
money  had  and  received,  and  the  account  stated,  it  is  necessary  to 
allege  that  the  consideration  of  the  debt  was  performed  at  the  defend- 
ant's request^  though  such  request  may  in  some  cases  be  impliedt^^  in 
evidence(^) ;  and  it  must  also  be  stated  that  the  defendant  promised  to 
pay  a  specific  sum  or  so  much  as  the  plaintiff  reasonably  deserved} 


(9>  Hayes  v.  Warren>  2  Stra.  933.— 
1  Saund.  269.  n.  2 — 2  Saund.  122  a-  n. 
2.  350.  n.  5.  374.  n.  1 — Fitzg.  302- — 
Com-  Dig.  tit.  Assumpsit,  IL  3. 

(r)  2  Saund.  350  n.  2 — ^Taie  «.  Lew- 
en,  9  S:iund-  373 — Fowk  v.  Pinsack,  2 
Lev.  153 — Hibbertv.  Court  hope,  Cartb. 
376. — Anon.,  2  Wits-  20— Russell  v. 
CoUins,  1  Mod.  8— S.  C  1  Sid.  425.— 
Bac*  Ab.  tit.  Assumpsit,  F-^-Story  v, 
Atkins,  Ld.  Raym.  1429,  1430.— Palm- 
er V.  Stately,  12  Mod.  511- — By  special 
custom  even  the  cause  of  the  debt  need 
not  be  shown — Story  v  Atkins,  2  Stra. 
720 — 1  Saund.  68-  n.  2. 

(i)  Wilson  v.  Clark,  1  Esp-  R.  273. 
Ditchburn  v.  Spracklin  et  al.,  5  Esp. 


Rep.  31,  32.-»King  v.  Fraser,  6  East^ 
348.  351. 

(0  2  Saund.  122.  n.  2.— Rooke  v. 
Booke,  Cro.  Jac.  245 — S.  C.  Yelv.  175. 
1  Brownl.  Ent  71  — Dowslandt*.  Thomp* 
son,  2  Bla.  Rep.  910.— The  Attorney 
General  v,  Hatton,  Bunb.  262-  see  the 
form,  post.  2  Vol.  82-     - 

(tt)  2  Saund.  122.  a.  n.  2.-^ed  vide 
3  Bla.  Com.  295. 

(v)  Weaver  v.  Borroughs,  1  Stra. 
648. 

(j:)  1  Saund.  264.  n.  1.*- Atkins  et 
al.  V,  Ban\Rrell  et  al.,  2  East,  506. — 
Hayes  v.  Warren,  2  Stra. 933— Pillans 
et  al.  V.  Van  Mierop,  3  Btirr.  1674  — 
Wennall  tr.  Adney,  3  Bos-  &  Pul.  247. 


(137)  Vide  Eihonrdt  v.  J^tchoUt,  3  Day* 9  Rrp.  16. 

(138)  Ace.  S'liley  &  Bo^ert  v  Freeman,  4  Johtit.  Hep.  280-  But  a  demand /or 
certain  lands  told  and  convryed,  is  too  general,  und  cannot  be  joined  with  the  com* 
mon  counts,     ^'elaon  V*  Syfon,  13  JohrU'  JRep-  483. 

(139)  Ante,  297. 
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n.  averring  in  the  latter  case  what  sum  is  due(y).  As  the  common  cotmts 
¥owib\Y  ^^^  ^^  useful  in  pr<tctice,  it  may  be  advisable  concisely  to  consider  Ubit 
the  cause  of  particular  applicdbility  of  each. 

action.  xhe  oommon  counts  relating  to  real  firofierty  are  for  the  price  of  a 

freehold^  copyhold)  or  leasehold  estate,  &c.  sold  and  conveyed  to  the 
defendun(«  where  there  has  been  no  contract  under  seal  for  the  pay- 
ment of  the  price(z);  and  in  these  counts,  and  in  that  for  use  and 
occupation  of  land,  &c.  (which  is  given  by  statute  llth  Geo.  2.  c.  19.^^ 
where  the  demise  was  not  by  deed)  it  is  not  necessary  to  state  the  lo- 
cal situation  of  the  premiseH(a).  And  if  the  demise  weie  to  the  defend- 
ant, a  count  in  the  common  form  is  sufficient,  although  he  did  not 
occupy  the  premises  himself,  but  merely  by  his  under-tenant(^). 

Where  gooda  have  been  sold  and  actually  delivered  to  the  defend- 
ant, though  under  a  special  agreement,  and  even  where  the  price  has 
been  settled  by  third  persons,  it  is  in  general  sufficient  to  declare  on 
the  indebitatus  count,  provided  the  contract  wi<s  to  pay  in  money,  <ind 
the  credit  be  expired(c).  So  this  count  is  sufficient  where  goods  have 
[  *339  J  been  delivered  *on  the  terms  of  sale  or  return  and  not  returned  in  a' 
reasonable  time(6).  But  where  the  contract  was  to  pay  for  goods  partly 
in  nioney  and  partly  by  delivery  of  other  goods  in  exchanj^e(c),  or  to 
pay  by  accepting  a  bill  of  exchange,  and  the  whole  credit  is  not  elapsed, 
it  is  necessary  to  declare  specially(cf).  So  on  a  collateral  undertaking 
to  pay  the  debt  of  a  third  person,  the  contract  must  be  specially  stat- 
ed(e) ;  and  it  is  u&ual  where  the  defendant  has  refused  to  accept  goods 
purchased,  to  declare  specially(/) ;  and  at  least  a  count  for  goods  bar- 
gained and  sold  omitting  the  statement  of  the  delivery  should  be  added. 


(j/)  Blakey  v.  Dison  et  al.»  2  Bos.  & 
Pul.  321. 

{%)  Post.  2  Vol.  37,  38.  a  corpora- 
tion  aggregate  may  support  it.— Dean 
&  Chapter  of  Rochester  «.  Pierce,  1 
Campb.  466. 

(a)  King  t.  Fraser,  6  East,  348  — 
Kirtland  v.  Pt^unsctt,  1  Taunt.  570  — 
Wikon  9.  Clark,  1  Esp.  Rep.  273.— 
Burbige  v.  Jakes,  1  Bos.  &  Pul.  225. 
post.  2  Vol.  37,  8. 

(6)  Bull  V.  Sibbs,  8  T.  R.  327. 

(c)  Barbe  v-  Parker,  1  Hen-  Bla-  287. 
Fitzg.  302.— Pouller  v.  Killingbeck,  1 
Bos.  &  Pul.  397 — Brooke  et  al,  v. 
White,  1  New  Rep.  330.— Swancott  v. 


Westgarth,  4  East,  75 — Miissen  «. 
Price  et  al.,  4  East,  147— -Leeds  v- 
Burrows,  12  East,  1. 

(A)  Bayley  v.  Gouldsmith,  Peake,  C. 
N.  p.  56. 

(c)  Barbe  v.  Parker,  1  Hen  Bla-  287. 
post.  2  Vol.  123. 

(</)  Ante,  302.— Hoskins  &  another 
«.  Diiperoy,  9  East,  498.  post-  2  Vol. 

124.  Interest  ma^-  be  r*  covered  under 
the  common  count-.— Marshall  &  ano- 
ther t>.  Poole  &  another,  13  East,  98- 

(<?)  1  Sftund.  211.  a.  b.— Post.  2  Vol. 

125,  6 — Mines  v-  Sculthorpe,  2  Camp.' 
215. 

(/)  Post.  2  Vol.  136. 


(140)  In  E^ler  v.  Marsden,  5  Taunt-  25,  which  was  an  action  of  debt  for  use 
and  occupation,  Gibbs,  J.  says  : — "This  is  not  an  action  on  the  statute  11  G.  2. 
c.  19.  The  meaning  of  that  act  was,  you  may  brmg  an  action  upon  the  cuse,  and 
although  it  shall  appear  that  there  was  a  contract  under  a  certain  rent  reserved, 
yet  you  shall  recover  a  reasonable  compensation  for  tho  use  of  that  which  you 
go  for." 

c 
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ivhich  may  suffice  although  the  $^oods  have  been  stopped  in  transitii(^);        n. 
Lut  where  the  sale  was  to  ihe  defendant)  and  the  delivery  to  a  third  f^yp^hly** 
person  at  his  request,  the  statement  that  the  sale  and  delivery  were  to  the  cause  of 
tl»e  defendant,  being  according  to  the  legal  effect,  will  suffice(A).  This*^^'®'** 
count  however  is  not  sustainable  when  at  the  time  of  the  sale  the  pro- 
perty was  part  of  the  realty,  as  trees  or  fixtures,  although  the  defendant 
,  jnay  afterwards  have  hCvered  the n^(i). 

With  respect  to  debts  for  work  and  labour  or  other  personal  ser- 
vices) it  is  a  rule  that,  however  special  the  agreement  was,  yet  if  it 
was  not  under  seal,  and  the  terms  of  it  have  been  performed  on  the  , 

plaintiff's  part,  and  the  remuneration  was  to  be  in  money.  It  is  not 
necessary  to  declare  specially,  and  *the  common  indebitatus  count  is  I  ^^^  \ 
8tifiii:ient(/0  ^^^  But  if  the  contract  has  not  been  executed  by  the  plain- 
tiff, althoui^h  ti  e  defendant  prevented  his  performance,  the  declaration 
nuist  be  special(i(').  Where  the  demand  is  lor  wa^es,  fees,  or  work 
and  labour  in  particular  professions,  &c.  it  is  usual  to  insert  a  count, 
stating:  concisely  the  nature  of  the  service,  8cc.(/),  but  the  common 
count  for  woik  and  labour  is  in  general  aufficient(m).>4> 


(^)  Chaplin  V.  Rogers,  1  E'nst,  194. 
Dunmore  v.  Taylor,  Peake,  C.  N.  P. 
41 — ^Owenson  v.  Morse,  7  T.  R.  67. — 
Kymer  et  al.  v-  Suwercropp,  1  Canopb. 
109.  Post.  2  Vol.  52. 

(A)  Bull  V,  Sibbs,  8  T.  R.  328— 
Ambrose  v.  Rowe,  2  Show.  410— Bull. 
N'  P.  136 — Ramsden  v.  Ambrose,  1 
Sira.  127.— Stephenson  v.  Hardy,  3 
Wils.  389. 

(1)  Null  V.  Butler,  5  Esp.  Rep.  176. 
Leeds  v.  Burrows,  12  Bast,  I'^Knowles 
&  others  V.  Michel  &  others,  13  Bast, 
2-»9- 

(if)  Fitzgib.  302.— Alcorn  ti.  West- 
brook,  1  Wils.  117.— Bui.  N.  P.  139.— 
PouUer  V.  Killingbeck,  1  Bos.  &  Pul. 
397 — Giles  et  al*  v.  Edwards,  7  T.  R. 
181.-^Mu88en  v-  Price  et  al<,  4  East, 


147  ..Atty  et  a),  v.  Parish  et  al.,  1  New 
Rep.  104— Cooke  v.  Munstone,  Id.  355. 
Clarke  v-  Gray  et  al-,  6  E:«Bt,  569.— > 
Brooke  et  al-  v.  White,  1  Kew  Rep.  330. 
Biakey  v*  Dixon  et  al*,  2  Bos-  &  Pul. 

{k)  Hulle  v-  Heightraan,  2  East,  145. 
Barbe  v-  Parker,  1  Hen.  Bli.  287.— 
Mussen  v-  Price  et  al.,  4  East,  147-— 
Brooke  et  al*  v.  White,  1  New  Rep. 
330- 

(0  Fowk  V  Pinsacke,  2  Lev.  153.— 
Hibbert  v-  Courthope,  Carth.  276 — 
Russell  V-  Collins,  1  Mod.  8 — S.  C.  1 
Sid.  425. 

(m)  Anon.»  2  Wils*  20— Meeke  v. 
Ozlade,  1  New  R  289—2  Saund.  350. 
n.  2 — Tate  v.  Lewen,  2  Saund.  373. 


(141)  Ace.  Felton  ▼.  Dickinton,  10  Matt-  Rep.  287.  290. 

(142)  Under  a  general  count  in  indebitatus  assumpsit,  for  tvorJt,  labour  and 
materialt,  the  plaintiff  may  recover  for  attendance  as  a  farrier,  and  the  medicines 
administered  by  the  plaintiflf  may  be  considered  mnteriaU  employed  by  him  in 
and  about  the  business  of  the  defendant.  Clark  v.  Mumfird,  3  Campb.  37.  To 
this  case  the  reporter  has  added  the  f  >Uowing  note:—'*  I  have  thought  that  this 
decision  may  be  of  some  use  to  the  profession,  although  the  point  was  not  before 
thought  doubtful  among  gentleman  at  the  bar*  But  in  cases  of  this  sort  it  is  not 
unusual  to  find  at  least  ten  counts  in  the  declaration-- h0o  for  work  and  labour  as 
a  farrier^  &c-— >fwo  for  work  and  labour  generally— /wo  for  goods  sold  and  deli- 
vered—and the /our  money  counts,  not  omitting  money  lent,  which  can  never  be  of 
any  use  except  where  there  is  the  specific  contract  of  the  lending  and  borrowing 
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n.  Money  lent  to  the  defendant  himself  maybe  recovered  under  t!bt 

FVMirthlv*'  common  count  for  money  lent^  though  delivered  to  another  person  at  h» 
ibe  cause  of  requesi(7z);  but  if  money  be  lent  to  a  third  person,  at  the  defendant'i 
action*  .rcqiiesi,  and  both  be  liable  to  repay  the  money,  the  one  on  the  loan 

and  the  other  in  respect  of  his  collateral  enj^agement,  which  must  be 
in  wriiin)<,  the  count  against  the  latter  must  be  special(o). 

The  count  for  money  fiaid  is  proper  where  money  has  been  paid  at  the 
express  request  of  the  defendant)  and  in  some  cases  even  without  such 
reque8t(/i)  ;>^  though  the  request  should  always  be  stated  in  plead- 
ing(7).  But  where  the  sum  which  the  plaintiff  has  pud  is  in  the  nature 
of  costs,  or  cannot  be  considered  as  strictly  paid  for  the  use  of  the 
defendant(r) ;  or  where  the  plaintiff  has  not  actually  made  a  payment 
[^  *341  *]  in  money,  but  has  merely  been  obliged  to  giTe  Necurity,^^^  or  his  goods 
have  been  sold  under  a  distress^  the  declaration  must  be  .special  for 
not  indemnifying,  8cc.(9). 

Where  money  has  been  received  by  the  defendant  which  ejc  equo  et 
bonoy  ought  to  be  paid  over,  to  the  plaintiff,  the  general  rule  is  that  it 
may  be  recovered  by  the  plaintiff,  under  the  count  for  money  had  and 
received  to  hit  use^t).  In  general  to  sustain  such  count,  the  defendant 
himael/lu)  must  actually  have  received  money(y)^^^^  and  this  at  the  time 
for  the  use  of  the  plaintiff,  for  a  chose  in  action  is  not  assignable(fo)* 


(n)  Bull  V.  Sibbs,  8  T-  B-  328. 

(o)  1  Saund.  2^1.  a>  b.<^Buicher  v. 
Andrews,  1  Salk.  23 -^S  C  Carih.  446. 
Marriott  f.  L  sler,  2  Wils.  141 — Ste- 
phenson t>.  Hardy,  3  Wils.  388  —S.  C. 
2  Bla.  Rep.  872— Matson^t  al- v.  Wha- 
ram,  2  T.  R.  81. 

(p)  Exall  V.  Partridge  ct  al.,  8  T  R. 
310.— Child  V,  Morley,  8  T.  R.  614- 

(f )  1  Saund.  264  n.  1. 

(r)  Spurrier  V.  Elderton,  5Esp.  Rep. 
3.— Cam6eld  v.  Gilbert,  4  Esp.  R  223. 
Child  V,  Morley,  8  T-  R  610.— Smith 
et  al.  V-  Nissen  et  al,  1  T.  R.  269 — 
Chater  v,  Beckett,  7  T.  R.  204.— Cow- 
ley V.  Dunlop  et  al.,  7T.  R.  576 Sym- 

monds  V,  Parminter  et  al,  1  Wils.  188. 

(«)  Taylor  v-  Higgins,  3  East,  169. 


Moore  u  Pyrke,  11  East,  52- 

{t)  Straton  v.  Rastall  et  al.,  2  T.  R. 
370  — Moses  v.  Macferlun,  2  Biipr.  1012. 
Johnson  v.  Johnson,  3  Bns.  &  Pul.  169. 
Griffith  V.  Young,  12  East,  513- 

{u)  Ker  V  Osbome,  9  East,  378. — 
Robson  w.  Hall,  Peake,  C.  N.  P  128. — 
Levy  V  Haw,  1  Taunton,  65.— Duncan 
V.  Skipwith,  2Caiiipb.  68,  9. 

(v)  Nightingal  et  al-  v.  Davisme,  5 
Burr*  2589. — Jones  v.  Brinley,  1  East, 
3 — Weston  t».  Downes,  Dougl.  23.— 
Leery  v.  Goodson,  4  T*  R.  687* 

(,w)  Johnson  Sc  another  v,  CoUings, 
1  East,  103,  4 — Whitwell  v.  Bennet,  3 
B.  &  P.  559 — Waynam  «.  Bend,  1 
Campb.  175* 


of  money. — If  a  declaration  contains  general  and  ipecial  counts  for  work  and  la- 
bour, the  court  on  motion  will  order  one  set  to  be  struck  out  as  superfluous. 
Meeke  v.  Oxlade,  1  JWw  Rep.  289." 

(143)  Vide  Jii£^i-9  v.  Lindsay,  7  Cranch,  500. 

(144)  Ace.  Cumming  v.  ffnckfiy,  8  Johns.  Rep,  202*  Unless  that  security  be  a 
negotiable  instrument.  Id,  8  Johns,  Rep-  206.  Barclay  &  Proctor  v.  Gooch^  2 
Esp,  Rep.  571. 

(145)  Vide  Beardsley  y.  Root,  11  Johns*  Rep,  464.  HantM  v*  Sealy,  6  JSinney, 
409. 
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Bat  sometimes,  where  the  property  is  saleable,  the  receipt  of  money        n. 

will  be  prcsumedf  till  the  contrary  be  provcd(j:);  and  where  a  stake-  Itspabtb. 

holder  received   country  bank-notes  as  money,  it  was  held  that  the  tbecauie  of 

amount  mij^ht  be  recovered  under  this  couni(i/).^^     In  pleading^,  the  action. 

money  must  be  stated  to  have  been  received  to  the  use  of  the  person 

who  at  the  time  of  the  receipt,  and  not  merely  at  the  time  of  the  actioOf 

was  legally  entitled  to  it(z).     This  count  is  sustainable  in  some  caseS) 

where  nioncy  has  been  received  tortiously  without  any  colour  of  con- 

tract>^^^  or  un«ier  pretence  of  a  contract  not  performed  by  the  defend* 

unt ;  although  in  general  a  party  is  not  at  liberty  to  declare  in  an  action 

in  form  ex  contractu^  where  there  has  been  no  contract  express  or  im- 

plied(a).     Thus  assignees  of  a  bankrupt  may  declare  for  money  had 

and  received,  against  a  *creditor  who  has  levied  his  debt  hy  Ji,fa,  after  f  *343  j 

the  act  of  bankruptcy(^y);  and  they  may  declare  in  assumpsit  for  money 

paid  by  way  of  fraudulent  preference,  anterior  to  the  act  of  bankrupt* 

cy(zz).  Sut  this  lule  is  so  far  qualified  that  the  courts  will  not  allow  a  . 

colourable  title  to  land,  Sec.  to  be  tried  under  this  form  of  action,  but 

the  plaintiff  must  declare  in  ton(aa). 

Where  a  payment  has  been  made  on  a  contract  which  has  been  put 
an  end  to,  as  where,  either  by  the  terms  of  the  contract  it  was  left  in 
the  plaintiff's  power  to  rescind  it,  and  he  does  so,  or  where  the  defend- 
ant afterwards  assents  to  its  being  rescinded,  this  count  may  be  sup- 
ported ;^^^  but  if  the  contract  continue  open,  as  it  is  technically  term- 
ed, he  can  only  recover  damages,  and  toust  declare  specially(6) ;  and 
where  a  horse  or  goods  warranted  sound  or  of  a  certain  quality,  turn 
out  to  be  otherwise,  the  vendee  must  in  general  sue  on  the  warranty. 


I 


(or)  The  King^  v.  the  Mayor,  &c.  of 
Lyme  Regis,  Dougl.  138. — ^Leery  v. 
Goodson,  4  T.  R.  687  — Struton  v.  Raa- 
Ull  et  al.,  2  T.  R  370.— Israel  v.  Doug- 
las  et  al-,  1  Heti.  Bla.  239.— Surtees  et 
al.  V.  Hubbard,  4  Bsp.  Rep.  204  — 
Whitwell  V.  Beanet,  3  Bos.  &  Pul-  539. 
Johnson  &  another  v>  Collings,  1  East, 
104.— Taylor  v.  Higgins,  13  East,  171. 

(y)  Pickard  v*  Bankes,  3  East,  20. 

(s)  Smith  et  al.  v.  Goddard,  S  Bos. 
H  Pul.  465. 

(a)  Ante,  90.— Birch  u  Wright,  1 
T.  R-  386 — Snowdon  v.  Davis»  1  Taun- 
ton, 359- 

(.ys)  Hitchln  v.  Campbell,  2  Bla.  Rep. 
827— S.  C  3  Wils.  304— King  v.  Leitb, 
2  T.  B.  144.— But.  N.  P.  131.— Parker 


V.  Norton,  6  T.  R.  695 — Boyterfo.  Dods* 
vrorth,  6  T.  R.  683- 

(fjK)  Hunter  v.  Prinsep  &  others,  10 
East,|378.— Thomason  &  others  v.  Frere 
&  others,  10  East,  418.  Ante,  149.— 
Trover  has  been  thought  to  be  the  pro- 
per remedy. — Smith  et  al-  v-  Hodson,  4 
T.  R.  211.— Foxcraft  v-  Devonshire,  1 
BU.  Rep.  194. 

{ad)  Lindon  v.  Hooper,  Cowp.  419. 
Shipwick  V.  Blanchard,  6  T.  R.  298.— 
Astley  V-  Reynolds,  2  Stra.  915 — Phi- 
lips &  others  v.  Hunter  &  others,  2  H. 
Bl.  408. 

(6)  Towers  v.  Barrett,  1  T.  R.  133. 
Masters  v.  Marriott,  3  Lev.  364.— Hunt 
V.  Silk,  5  East,  449.— Cooke  v.  Mun- 
stone,  X  New.  R.  351. 


(146)  Vidp  etiam  Beardtley  v.  J?Mf,  11  Johtu^  Rep-  464 

(147)  Vide  RipUy  v.  Othton,  9  Johnt.  Rep.  201*     CUntmY*  Strtng',  Id.  370. 
(1^)  Vide  OilUt  J'  Ma^Mxrd^  5  /0An«.  Rep.  85. 
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n.  or  special  contract^  and  cannot  maintain  assumpsit  for  money  had  and 
Fo^irthW*  received  lo  recover  back  the  price  or  a  part  of  ii(c);  but  where  a  term 
the  cause  of  of  years  is  purchased,  and  the  title  turns  out  to  be  defective,  and  no 
action.  convejTince  has  been  made,  the  deposit  is  recoverable  under  the  com- 

mon counf(cf) ;  and  where  some  act  is  to  be  done  by  each  party,  under 
a  special  agreement,  and  the  defendant  by  his  neglect  prevents  the 
[]  *343  ]  plaintifif  from  carrying  the  contract  into  execution,  the  plaintiff  *majr 
recover  back  any  money  he  has  paid  under  it,  as  received  to  his  use ; 
but  in  these  cases,  if  the  plaintiff  has  received  benefit  in  part  from  the 
original  contract,  he  should  declare  specially(f).     Under  this  count 
only  the  sum  really  received  can  be  recovered  without  interest,^*^  and 
therefore,  if  the  plaintiff  proceed  for  interest,  or  for  expenses  incurred 
in  investigating  the  title  to  an  estate,  he  must  declare  specially(/). 

It  is  advisable  in  all  declarations  in  assumpsit  for  the  recovery  of  a 
money  demand,  excepting  against  an  infant,  who  cannot  state  an  ac- 
count, to  insert  a  count  an  an  account  9taud{g),  The  acknowledgment, 
by  the  defendant,  that  a  sum  certain  is  due,  creates  an  implied  pro- 
mise to  pay  the  amount,  and  it  is  not  necessary  to  set  forth  the  subject 
matter  of  the  original  debt(A);  nor  is  the  sum  alleged  to  be  due  matc- 
rial(i) ;  nor  is  it  necessary  that  the  defendant's  admission  should  relate 
to  more  than  one  item  or  tran8action(A-).    Where  arbitrators  award  a 


(c)  Payne  t».  Whale,  7  East,  274. 
279 — Towers  v,  Barrett,  1  T-  R.  136. 
Fielder  v,  Siarkin,  1  H.  Bla.  19.— Cur- 
tis  f .  Hannay,  3  Esp.  Rep.  84.— Crimal- 
di  w.  White,  4  E»p.  Rep.  96.— Farrer  v. 
Kip^htingal,  2  Esp.  Rep-  639 — ^Fortune 
V.  Lingham,  2  Campb.  41 6,  7. 

(J)  Crlpps  V'  Reade,  6  T.  R.  606 — 
Johnson  v.  Johnson,  3  Bus.  k  Pul.  166. 
Hanson  v.  Rnberdeaux,  Peake,  120.— 
Burrough  v  Skinner,  5  Burr.  2639  — 
Farrcr  v.  NJKhtingal,  2  Esp.  Rep.  639. 

(c)  Vickris  v.  Hare,  1  New  R.  260. 
Cooke  V.  Munstone,  1  New  R.  351-  354. 
Hunt  V.  Silk,  5  East,  449— Payne  «. 
Whale,  7  East,  274- 

(/)  Walker  v.  Constable,  1  Bos.  & 
Pul.  306 — Flureaux  v.  Thornhill,  2  Sir 


W.  Bla.  1078— Camfield  v.  Gilbert,  4 
Esp.  Rep.  223— De  Bemales  v-  Fuller 
&  others,  2  Campb.  426. 

{§r)  Milward  v.  Ingraham,  2  Mod* 
44 — ^Trueman  v-  Hurst,  1  T.  R.  42. 
What  is  evidence  of  an  acount  stated, 
see  Peacock  t?.  Harris,  10  East,  104.— 
Hall  V.  Odber,  11  East,  118.  124.— 
Knowles  &  others  v.  Michel  &  another, 
13  East,  249 — Sinclair  v-  Charles  Phil, 
lipe  M.  de  France,  2  B.  &  P.  363. 

(A)  Mil  ward  t.  Ingraham,  2  Mod. 
44 Foster  v.  AUanson,  2  T.  R.  480* 

(t)  Rolls  V,  Barnes,  1  Bla.  Rep.  65. 
S.  C.  1  Burr.  9. 

{k)  Knowles  &  others  v.  Michel  & 
another,  13  East,  249. 


(149)  Contra  Pease  v.  Barber,  3  CaineU  Rep-  266.  In  that  case,  Kent,  Ch.  J. 
delivering  the  opinion  of  the  court,  says :— "  The  action  for  money  had  and  re- 
ceived, is  an  equitable  action,  and  the  party  must  show  that  he  has  equity  and 
conscience  on  his  side-  The  rule  in  equity  is  to  allow  interest  in  many  cases  for 
money  had  and  received.— There  may  be  cases  in  which  the  defendant  ought  to 
refund  the  principal  merely,  and  there  may  be  other  cases  in  which  he  ought  ex 
aqno  et  bono,  to  refund  the  principal  with  interest.  Each  case  will  depend  upon 
the  justice  and  equity  arising  out  of  its  peculiar  circumstances,  to  be  disclosed 
at  the  trial." 
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•um  of  money  to  be  due,  it  may  be  recovered  under  this  count,  unless       n. 
the  subroisaion  was  by  bond(0.  FourthiJ*" 

We  have  seen  that  in  actions  by  or  agunst  executors,  administrators,  the  cause  of 
See.  where  six  years  have  elapsed  since  the  death  of  the  testator  or  in-^t^<>i^* 
testate,  &c.,  or  if  it  be  on  any  other  account  material  for  the  plaintiff 
to  avail  himself  of  a  promise  or  acknowledgment  since  the  death,  &c. 
counts  should  be  added  on  promises  to  or  by  the  executor,  kc.  in  that 
character,  for  otherwise  such  promise  or  acknowledgment  *cannot  be  |[  *344  "j 
given  in  evidence(m) ;  and  this  set  of  counts  usually  follows  the  com« 
mon  breach  at  the  end  of  the  first  set  of  counts(n). 


We  have  already  considered  when  the  action  of  Debt  may  be  sup-  ^^  ssbv 
portecl(a).  In  framing  the  decoration  in  this  action,  the  general  requi- 
sites and  qualities  which  have  already  been  pointed  out  roust  be 
ob«erved(d).  The  particular  parts  may  be  considered  under  the  same 
arrangement  as  in  assumpsit(c) ;  and  most  of  the  rules  to  be  observed 
in  framing  declarations  in  that  form  of  action  equally  govern  in  the 
action  of  debt,  and  therefore  it  will  only  be  necessary  to  point  out  the 
distinctions. 

The  title  of  the  court  and  term,  and  the  venue,  have  already  been 
con  side  red(c/).  The  commencement  of  the  declaration  preceding  the 
statement  of  the  cpuse  of  action,  is  similar  to  that  in  assumpsit(e),  ex- 
cei)t  in  the  description  of  the  form  of  action,  and  which  may  be  omit- 
teci(/).  In  the  Common  Pleas,  or  when  the  action  is  by  origin^U,  it 
sissies  that  the  defendant  was  summoned^  not  attached,  to  answer  the 
plain(iflr(^).  The  debt  demanded  should  regularly  be  the  aggregate  ef 
all  the  sums  alleged  to  be  due  in  the  different  counts;  but  a  mistake  • 

in  this  respect,  whether  more  or  less,  will  not  be  a  cause  of  demurrer, 
nor  is  it  necessary  to  prove  that  the  debt  amounted  precisely  to  the  s<im 
stated  to  be  due(A).     In  general,  the  declaration  should  be  in  the  debet 
and  detineti  but  in  actions  by  and  against  executors  *and  administra-  L  '^^^  1 
tors,  it  should  be  in  the  detinet  only,  except  in  an  action  upon  a  judg- 


(/)  Keen  ^  Batshore,  1  Ksp-  R*  194. 
T'dd's  Prac.  4  edit  743 — Kingston  v. 
Phelps,  Pe  «ke,  C  N.  P.  227.— Pearson 
&  othrrs  V.  Henry,  5  T.  R.  6.  but  see 
Baile)  V-  Lechmcfe,  1  Esp.  Rpp-  377« 

(m)  Ante,  204,  5 — ^Hu-.st  v  Smith,  7 
T.  R-  182. 

(n)  See  the  forms,  post  2-  Vol*  85  to 
102 

(«)   \nte,  100  to  109. 

(6)  Ante,  248  to  261. 


(c)  Ante,  261. 

Id)  Ante,  361  to  285. 

(tf)  Ante,  285  to  292.  See  the  form, 
post-  2  Vol.  13.  - 

(/)  Lord  V.  Houstoun,  It  East,  63. 

ig)  Ante,  288.  post-  2  Vol.  9  &  17. 

(A)  Lord  V'  Houston,  11  East,  62.*-> 
M*QuiUin  v.  Cox,  1  Hen.  Bla.  249.-t 
Anie»  107i  8— See  the  forms,  2  Vol. 
184. 
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Meat  moverctl  against  an  cxecvtor  tugguitng  t  damiiajrit,  irtteH'fl 

The  mode  of  Ruling  Ihc  cause  nf  aeiion  varies  as  bi  asttuCKpiiti  » 
cording  to  the  nature  or  ttic  contnici  or  mstier  i^cJarei)  oti;  wlikfa  wt' 
have  Mcn  mar  be  a  simple  comraci.  a  apeclulifi  a  rtcord,  or  .>  stalutc{(J. 
In  debt  on  nmfile  cmiraci,  exprcsa  or  Impli'  d.  to  pay  muiiey  in  comi- 
dcratlon  or  a  precedent  delil  or  iluty,  the  tutyea  maUer  of  Ihc  ilchi  ia 
to  bo  deic'ihcd  precisely  >■  in  the  common  coiinia  in  «asunipsi>(y) ; 
bill  in  point  afjbrni,  the  indeSiiattts,  and  quantum  mmiu  or  -valtbtint 
counts,  diRcr  from  those  in  aasumpsii.  The  indrbhaiat  count  stitesj 
that  the  defendant  on,  tec.  at,  fcc.  was  imlrbtcd  lo  the  pUiinifT  in  a 
named  sum  of  money  for  goods  sold,  or  for  work  and  tahimr,  (tc  pfc- 
cisely  as  in  assumpsit  i  and  il  is  nut  necessary  (o  set  Ibflh  the  nuitirc 
oribe  debt  with  more  preciiioo  ih^n  in  ihat  iiction(f);  l>nl  in  thl*  nrJe* 
biiatUK  eovaU  no  firomhc  is  staled  as  in  8S«um[i.ii(;);  mid  tltuuKb  it 
has  been  usual  to  conclude  each  count  with  the  allefrdtiooi  thiti  "  by 
reason  of  tbe  said  sum  of  money  beinj;  unpaid,  an  uction  had  accrued 
to  tde  platntifT  to  demand  and  huve  the  aume  I'rom  ihc  defendant,  being 
parcel  of  the  money  above  demanded,"  yet  thai  allct;aiiDn  is  unneces- 
sary, and  tbe  usual  breach  at  Ibe  end  of  ihc  dectaraiion  will  suIBce(iN); 
and  the  distinction  is  stated  lo  be,  that  whenever  the  debt  •arises  ntereJy 
by  the  judgment  or  obligxtion,  Sec.  and  not  from  any  ihini;  rtrhort,  » 
non- performance  of  the  obligation  is  to  he  laid,  and  the  conoluaioa  is 
to  be  wiih  the  breach  ad  damnumi  but  that  where  Die  debt  ariaea  not 
by  the  oblieaiion  ulonC)  but  also  by  some  matter  dr/ian  slated  in  lh« 
declaration,  ihere  the  count  should  eonclidc  fier  ^uoii  aclla  aterevitf 
£(C.  as  in  debt  on  a  lease  for  reni(mm).  The  yuantuin  mrruii  mA  f 
vtUeiant  counts  resemble  those  in  assumpsii,  exi  ept  that  ihe  woivi 
"  agreed  to  pay"  are  usuuHy  inserted,  instead  of  "  promised  to  pay  ;" 
and  that  such  counts  in  f^ntrc}  conclude  with  the  s.mie  allegation  Jitr 
accrevit,  kc.  as  the  indrbitatu*  cnunt(n).  The  mode  oftrtm* 
ing  the  dcclamllon  In  debt  on  legul  liabilities,  on  awards,  und  foe  n-  , 
capes.  Ice.  are  pointed  out  in  the  notes  to  the  precedents  in  tlM  second 
VoIuroe(<<}. 

In  debt  (banded  upon  a  i/ucinlnj,  the  deed  must  in  general  be  au- 
led(/)J.    The  declaraiicn  usually  proceeds  immediately  frooi  the  koo^ 


(A)  Post.  3  Vol.  18«_Btc.  Ab.  Debt. 
F— Uope  V.  l)>Kiie  ct  >!.,  j  Eut,  3 — 
Com.UiK-  Pbsdcr. 'JW  S. 

(0  AiKc,  101  I'l  ICI5- 

U)  Sec  the  eases,  Coin.  Di|{.  Plead- 
er, 3  W- 11. 

{*)  Emery  «.  felt,  2  T.  R-  38~Ho8L 
2  Vot.  185. 

(i)  Id,  ibid'-Pabiier  tv  SUvcI;,  12 
1  Sil. 


(m)  Poll.  2  Vol-  185.  187.  in  Uic 
inTet  — Oilb.  Pcbi,414. 

(nn)  Cilb.n"bi.4t.f. 

(n)  Pasi-2Vol-l83,&c— nitb-Debt, 
114- 

(»)  Post.  3  Vol.  ISS  to  194— Aate, 
Od— See  ilao  Com.  Dig-  Pleader,  S 


:,  291.      S/iortmad  V.  Tri, 


OF  THB  SSPLABATIOV. 


257 


mencement  to  the  statement  of  the  defendant's  contracti  without  any         n. 
intermediate  inducement  or  statement  of  the  consideration  upon  which  ^^  l^]^' 
the  contract  was  founded(^);  for  in  general  the  circumstances  under  the  cause  of 
which  the  deed  was  made  are  imroateriali  and  a  consideration  is  sel-  aciioiu 
dom  essential,  or  at  least  it  is  to  be  presumed(r).i^>     It  is  principany 
on  this  account  that  the  declaration  in  debt  or  covenant  on  a  specialty 
differs  from  that  in  assumpsit.     Thus  in  debt  upon  a  bond,  the  declara- 
tion states  «  that  the  defendant,  on,  &c.  at,  &c.  by  •his  ceruin  writing   [  *34T  } 
obligatory,  sealed  with  his  seal,  and  now  shown  to  the  court  here, 
acknowledged  himself  to  be  held  and  firmly  bound  to  the  plaintifT  in 

the  sum  of /.  to  be  paid  to  the  plaintiff,"  and  then  states  the 

breach  in  the  non-payment  of  that  sum.  So  in  debt  or  covenant  upon 
a  lease,  by  the  lessor  against  the  lessee,  it  is  not  necessary  to  set  forth 
the  lessor's  title  to  the  lands  demised ;  but  the  declaration  merely  al- 
leges "  that  the  plaintiff,  on,  &c.  at,  &c.  by  a  certain  indenture  made 
between  him  and  the  defendant^  with  a  profert  thereof,  demised,  Sec.;** 
and  in  this  case,  if  the  title  be  unnecessarily  set  forth,  it  will  in  gene- 
ral be  considered  as  ao  impertinent  allegation,  and  may  be  rejected  as 
surplusage(rr).  But  in  an  action  of  debt  or  covenant  on  a  lease  at  the 
suit  of  the  assignee  of  the  reversion,  or  of  the  heir  of  the  lessor,  or  by 
an  executor  of  a  termor  for  rent,  which  became  due  after  the  death  of 
the  testator,  the  declaration  must  state  the  title  of  the  lesiior  to  the 
demised  premises,  in  order  that  it  may  appear  that  he  had  such  an 
estate  in  the  reversion  as  might  be  legally  yested  in  the  plaintiff  in  the 
character  in  which  he  sues(«) ;  and  this  even  where  the  estate  of  the 
plaintiff  is  derived  from  the  king  or  a  corporation(r).  Such  title  is 
usually  shown  by  way  of  inducement  preceding  the  statement  of  the 
lease ;  as  when  the  action  is  at  the  suit  of  an  heir,  by  alleging  that  the 
lessor  was  seised  of  the  premises  in  his  demesne  as  of  fee(^u);  or  when 
the  estate  demised  is  copyhold,  by  showing  that  fact,  and  that  the  les- 
sor was  seised  at  the  will  of  the  lord,  according  to  the  *custom  of  the    [  *348 


(g)  See  the  cases.  Com.  Dig.  Plead- 
er, 2  W.  9. 

(r)  Sharington  v.  Strotton,  Plowd. 
308— Fallowes  v,  Taylor,  7  T.  U. 477- 
Bunn  tr.  Guy,  4  Ea9t,  200 — 1  Fonbl. 
347. 

(rr)  Alebury  t>.  "Walby,  1  Str.  230, 
231.— 1  Saund.  233  n.  2. 

(«)  1  Saund.  233.  n.  2— Alebury  v. 
Walby,  1  Stp.  230.— Parker  et  al.  w. 


Manning,  7  T.  R.  538 — Com,  Dig. 
Pleader,  C-  36 — Gilb  Debt,  410. 

CO  ^  Saund>  187.  n.  1.  The  omission 
of  the  statement  of  the  lessor's  title  is 
said  to  be  aided  by  verdict.  Lewis  v. 
Weeks,  1  Show.  71* 

(u)  Sackeverell  «•  Froggatt,  2  Saund. 
361.— Walton  v.  Waterhouse,  416.-«- 
Post.  2  Vol.  249,  250. 


(151)  The  want  or  failure  of  consideration,  is  not  sufficient  at  law  to  avoid  a 
specialty;  and  a  fal»e  reprt'scntation  or  warranty,  whether  in  writing  or  by  parol, 
as  to  the  qualiiy  of  proptrry  sold,  cannot  be  pte.ided  in  discharge  of  a  bond  g^iven 
for  the  consideration.  Froomnn  v  Phelpt,  2  Johnt,  Rep.  177.  Dorian  ▼•  Sarmnit, 
Jd*  177.  n,  D^rr  v.  t/klvmeU,  13  Johnt-  R^p-  430. 
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tnuioifi*;;  or  where  the  pUinUff  cUims  at  a 
IVoiinhtv       ctetuiof  tT  the  lessor  for  rent,  Bcc  due  sinee  liia  ilath,  by  •latfl 
c  c*uio  of  f-^^  letVifi  nt  the  time  a(  making  the  1i:>sd.  wbs  [losseiaed  of  fl 
"Ion.  Tiiiicd  prcmiics  for  the  residue  of  a  certain  icrm  of  year*,  Scc.(t«»jP 

iIicm:  ciue»  the  Icmcc  and  hU  Hiignee  being  nccppcd  by  t 
from  dctiyiiig  ihc  tc«»oi''B  liUe  seneTall)-.  cuiinot  plead  nil  /mtui 
verse  (lie  cotirc  inducement)  litll  sdmittiits  by  \i\t  plea  that  the  IcoBarl 
had  totiu  legal  int«re»i  in  the  premiMS.  be  nuijr  abow  Ibat  ha  was  enii- , 
t1«d  to  a  differrnt  estate,  aod  theicby  in  effect  trarerte  tltc  plaintiff's  I 
derivative  iiilc{a-). 

The  time  und  place  of  making  the  contract  should  be  siaieil  ai  in  1 
assumpsit,  and  U  must  in  general  appear  that  auch  ctatraet  wu  by  cfrrct,  f 
except  in  debt  for  rent  on  a  demise,  which  ia  the  only  insiatice  whera  | 
a  deed  may  be  adduced  in  evidence  in  auppon  of  a  count  not  mentloD*  i 
Jng  it(!/}.  It  must  also  appear  that  the  contract  waa  under  mmI^  but  ■ 
there  arc  some  technical  words,  such  aa  indenrart,  deed  or  writing  «d-  I 
tigaiory,  which  of  iheronelveii  import  that  the  inairument  wa>  aenledf  I 
and  which  will  tu^c«{z);'*^  and  the  omiktion  of  the  aiateraent  tlial  ike  I 
Inairument  wa»  under  seal,  will  be  aidcrf  if  llip  dcfrndant  by  bJs  pick  I 
admit  that  the  writing  was  leuled(ii).  The  dctircr)-  of  the  deedi  ihonghl 
essential  to  its  validity,  need  not  he  slated  in  pleBdini{(A} ;  and  though  I 
dated  on  a  pariicular  day,  a  deed  may  be  Stated  in  pleadine  to  have  bi 
made  on  another  dBy(c}. 
'349  j  *The  fsrofert  in  tunam  o(  the  deed,  or  the  cxcirec  for  ihe  omittloB| 
usually  follows  the  statement  of  the  lime  and  place  of  making  (be  deed)  ] 
ami  of  the  parlies  tbereto,  and  precedes  the  staietncni  of  the  defeni)-V 
ant's  contract(d).  Such  profcrt  is  usually  in  the  following  WBrds: — I 
"  which  said  writing  obligatory,  (or  indenture,  See.)  sealed  with  ibcl 
"  seal  of  the  said  defendunt,  the  said  pUinitfiT  now  bring*  here  into  J 
'^  coun,  ibe  dale  whereof  is  the  day  and  year  afQrcuid(<')  t"  »nd  tli^l 
excuse  for  ibe  omisuon  of  a  profert  beinu  travKrvablc  is  to  be  stated  I 


{v)  Post.  2  Vol.  2SS  to  2S7. 

i-u)  Poll.  3  Vol.  354 — Parker  et  ul. 
V-  MiinniiiK,  ?  T-  R.  538— See  the  v»- 
vious  nioUei  of  >t>i in g  different  liile*, 
and  ihc  nature  of  the  eilite,  and  how 
acfiuired,  po|t.  3  Vol-  349  u,  282. 

(:r)  PustaVui.  548— Parker  etal. 
V. Manning,  rT.H  538,539. 

Cy)  Atty  and  inoilier  i>.  Parisli  and 
■noiher,  I  New  Bep-  104—1  9(iund. 
376-  n.  1, 2— Salmon  v.  Smith,  1  Siund. 
20a— 35Mind.  297.n.l- 


(()  I  9aund.  290.  a-  1.  530.  II.  S 
Com.  Dig- 111.  Pail- 

(•)  Id.  ibid— Moore etira.  p.  Jm 
10.   H4iyni.   15,16.    1541 -Cwi 
Crctnvillr,  Cru.  Or.  S09. 

(i)  ISaund.  391-n.  1. 

(cj  Hall  V.  C-Lxano\t,  A 

((Q  As  to  pruliirU  ia  | 
Com-  D'£.  Pleader  O.  P.- 
•I,  ]> 

CO  Post.2  V.^.1M,S. 


(IS-;)  Ace-  Tun  StiOtreni  U  anolker  v.  fl.uulfi.r4,  13  JoSni    Htf.  \S7-     Al  to  1 
the  law  mpccim;  smU,  vide  O'arren  t.  Lynch,  i  Jt/uit-  Jttpt  339-   PUUIp^  £V-  J 

F    Jtrp^MT.  n.  b. 
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according  to  the  fact,  as  either  that  the  deed  has  been  lost  or  destroyed        H- 
by  accident,  or  that  it  is  in  the  pOHsession  of  the  defendant,  &c.  and  ^^^hi^ 
that  therefore  the  plaintiff  cannot  produce  the  same  to  the  counC/).^^  the  cause  of 
In  declaring  upon  a  bill  of  exchange,  or  other  simple  contract,  no  pro-^^^^^^'^* 
fert  is  made ;  but  in  pleading  a  deed  it  is  in  general  necessary,  in  order 
that  the  court  may  judge  of  the  sufficiency  of  the  deed(^);  but  when 
the  deed  operates  under  the  statute  of  uses,  as  sr  lease  and  release,  or 
a  covenant  to  stand  seised  to  uses,  a  profert  is  unnecessary(A).     So  in 
the  case  of  a  feoffment;  because  the  estate  passes  by  livery  of  seisioi 
and  the  statute  against  frauds,  which  requires  tliat  the  livery  should  be 
accompanied  by  some  instrument  in  writing,  has  not  altered  the  form 
of  pleading(2).     So  when  the  deed  is  stated  only  as  inducement(^'),  or 
*where  the  pl&intiff  has  no  right  to  the  possession  of  it,  or  of  the  coun-  [  *S50  J 
terpart(X'),  a  profert  is  unnecessary;  and  it  has  been  held  that  the 
assignees  of  a  bankrupt  obligee  need  not  make  a  profert  of  the  bond(/); 
and  an  award,  though  under  seal,  not  being  a  specialty,  need  not  be 
pleaded  with  a  profert(m).*« 

When  a  profert  or  an  excuse  for  the  omission  was  unnecessary,  the 
statement  of  it  will  be  considered  as  surplusage,  and  will  not  entitle 
the  defendant  to  oyer(72).  And  oyer  6f  a  private  act  of  parliament,  or 
of  a  record,  as  of  letters  patent  enrolled  in  Chancery,  cannot  be  claim- 
ed though  pleaded  with  a  profert(o).  But  where  a  profert  or  an  excusp 
for  the  want  of  it  is  necessary,  if  the  plaintiff  profess  to  produce  the 
deed  when  he  is  not  prepared  to  do  so,  the  defendant  is  entitled  to  oyer, 
and  if  he  plead  non  est  factum^  the  plaintiff  will  be  nonsuited  on  the 
trial,  as  it  will  not  be  sufficient  in  such  case  to  prove  that  the  deed  was 
lost  or  destroyed,  or  in  the  defendant's  possessioD(/{)  ;i^  and  therefore^  if 


(/)  Head  v-  Brookman,  3  T.  R.  151. 
Bolton  V.  The  Bishop  of  Carlisle  et  ah 
2  Hen.  Bla.  259 — Post.  2  Vol.  197 — 
Hawley  v.  Peacock  and  another,  2 
Campb.  557.— Hendj  8c  others  v.  Ste- 
phenson 8c  others,  10  East,  SS, 

O)  Leyiield's  Case,  10  Co.  92.  b.— 
Master  et  al.  v-  Miller,  4  T.  R.  338.— 
Com.'  Dig.  Pleader,  O-  1,  Sec  where  a 
variety  of  instances  are  collected,  in 
which  aprofert  is  or  is  not  necessary. 

(A)  Bandll  v.  Leigh  et  al.,  B  T.  R. 
573.-1  Saund.  9.  n.  1.— Whitfield  v, 
Fausset,  I  Vez.  S94—- Onslow  v.  Smith, 
2  Bos.  &  PuU  387 — Bolton  v.  The 
Bishop  of  Carlisle  et  al.,  2  Hen.  Bla. 
262.— Read  v.  Brookman,  3  T.  R.  156. 


Post.  2  Vol.  268,  9. 

(i)  Id.  ibid'— Read  u  Brookroan,  3 
T.  R.  156.— Banfill  V.  Lcifjh  et  al-,  8  T. 
R.  573.— 1  Saund.  276.  n.  1, :{.— Post.  2 
Vol.  263. 

(y)  Banfill  V.  Leigh  et  al.,  8  T.  R. 
573 — Com.  Dig.  Pleader,  0. 15- 

(k)  1  Saund.  9.  a.  n.  1— Whitfield  v. 
Fausset,  1  Vez.  394. 

(0  Gray  v.  Fielder,  Cro.  Car.  209. 

(m)  2  Saund.  62.  6.  n.  5. 

(n)  Moris's  Case,  2  Salk.  497. 

(o)  The  King  v.  Amery,  1 T.  R.  149. 
1  Saund.  9.  b.  n.  1- 

Ip)  Smith  8c  others  v.  Woodward,  4 
East,  585.-*Beckford  v,  Jackson,  1  Esp. 
Rep.  337- 


(154)  Vide  PAi7/i^  Ev.  348.    Cutt9  ▼.  United  Statch  GaUnrCi  Bep^  €9; 

(155)  Ace.  Weed  v.  EUU,  3  Cmmtf  Hep,  256* 

(156)  Vide  P/mp9'  Ev.  348. 


sr  THB  BSClAHATIOir. 

Itie  pfainOff  be  not  prDpntcil  in  produce  thn  deed  on  oyer  beln^  t 
rri|  or  al  ihe  [rul,  and  has  inadi  crt«ntljr  pteuded  Ilia  deed  wiih  •  Jirv- 
c  of  fert.  ihe  dcclardtion  mum  he  amended,  uml  tho  clrtuiTiM»ntex  lo  cxcUM. 
ihe  profcn  should  be  ■UUd(v>     However,  ihc  omlsilim  of  a  proter^j* 
when  uecGss^irT,  can  onljF  be  taken  iidvanuge  of  by  apccial  detour' 
rcr(r). 

In  ticncnl  ihe  dcclarHtion  priKceds  immediately  (ram  the  prorert  to 
^51  J  the  RiMieincnt  af  the  defei^dant'i  *contract  without  ditcloblnR  the  rr/ntl- 
dfmlion  upon  whicli  it  wb»  foiinded)  which  i^  nM  in  )>enenl  esirtiiial 
to  '.he  THiidity  of  u  deed(a).  {|ui  in  pIcadinR  &  cunTefaitce  under  the 
SUtuir  of  U6C»i  it  i«  ncccsaary  to  staie  that  a  vatuabU  caniidention  wu 
p^ul(i),  or  ihiil  there  was  u  good  consideraiion,  as  in  the  ininnce  ul  • 
covenafii  to  stand  leiacd  to  u^es  made  in  iCBpeci  of  rrlutlbiuhlp.  fcc-Cx)) 
in  which  cases,  if  the  aiaicmcnt  of  the  Consideration  be  oraittcdi  the 
decInraiioQ  will  be  b.d  on  special  deniurrer(r).  So  when  an  »ci  to  bo 
diiiie  bjr  the  plainliff  wus  the  con  aide  rtition  of  the  defendant's  core> 
nunt.  and  conaiiiuicd  h  condition  precedent,  it  is  necet^tafy  to  diow 
tuch  conwderjiion  as  well  as  the  pLTform  nee  of  iifwj. 

In  itating  the  eontraet  by  deed,  either  in  debt  or  covenanti  the  rales 
which  we  Imve  eonudered  in  ihe  aciiun  of  as^iUtnpsit  in  general  apply. 
The  defendant's  contr4Ct  should  in  sirietness  be  set  fonb  in  positive  to  noi) 
and  not  with  the  crutalum  txi>iei,  or  that  it  was  witnessed,  Gcc4  hiit  this 
will  suffice  in  a  declnraiion,  though  not  in  a  ptea  or  avowry  in  which  Itiw 
opernlion  of  tho  deed  or  instrument  Tnuat  be  cxpre&i^ljr  averred,  atui  not 
by  Way  of  recital  or  argmi.cnif*).  The  dred  muil  be  pleaded  sccord* 
tng  10  its  legal  operation  i  and  where  a  title  hy  conveyance,  in  which 
are  the  words  ^ive,  Krani,  release,  confirm,  bargain,  sell,  &c.  is  pleadedi 
the  pai'iy  should  rely  on  one  of  those  words,  or  at  least  should  only 
|p3}3  ~\  adopt  such  of  them  as  have  the  same  *operdlion(!/).  We  ttaie  alieady 
seen  thjt  the  contract  should  be  set  forth,  cither  in  the  precise  wordtt 
or  according  to  the  legal  effect,  and  that  no  covenants  or  matter  tincuR- 
reeled  with  the  cause  of  action  should  be  stBtcd(jJ ;  on  the  other  ri«nfl 
a  variaticc  will  frequently  be  £iit«l(a),  and  any  mailer  which  qoalificB 
ihe  contract  muii  be  stdted,  or  il>e  plaintiff  will  be  nonsuited  on  the 
pies  of  now  ni/aeluiii{i>). 
After  Mating  the  covenants  it  ts  usual,  though  unnecessary,  tortftr 


■  !>'£■ 


Id  itid^l  Sauod,  9. 
4  &  S  Ann-  e.  16.— t 
;r,  S.  ir. 
Ante,  3i6. 
Posi.  2  Vol.  3fia,  9. 
I'.,»t.  3  Vol.  266. 
Bo  It  en  v  iliclt'ihi^of  Carliile 
Sllcn,  Bis.  S5»' 261.— 3  Suiiiid. 
20.— Surgmt  v.  Resd,  2  Strs. 
-7  Sauiid'  on  t'*e>,  53. 
3  S»uiid.  ,157-  b^Clsrite  t^  Cray 
figst,  568 —Littler c  lIoUSMV 
',30'H     """ 


I  OS. 
[«)  Ante.  298  to  303. 
la)  Pin  V.  Crceii,  »  Bast,  Isa 
(t)  Bowdl  V.  Bicbatdst    U  EMfc 
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to  the  indenture^  and  in  actions  on  leases  to  state  the  lessee's  entry  on         II. 

the  deroUed  premises(c) ;  bnd  when  the  action  is  between  the  o"Si"^K'  *-^tf^** 

patties  to  the  commcii  the  declaration  then  proceeds  immediately  to  the  cause  of 

the  averments  of  the  pldintiff's  performance  of  ihe  conditions  prece-  a^ition. 

dent  when  necessary^  and  to  the  breach.     But  when  the  decluration  is 

by  or  against  a  person  who  was  not  a  party  to  the  original  contract*  and 

particularly  in  actions  upon  leases*  the  statement  of  the  derivative  title 

•f  the  plairuifT  or  the  defendant  precedes  the  breach.     Thus,  when  an 

action  is  brought  by  the  heir  of  the  lessor,  the  de  th  of  his  ancestor, 

and  the  descent  to  the  plaintiff  as  heir  is  8hown((i).     And  when  the 

plaintiff  claims  as  assignee  of  the  reversion  by  lease  and  release,  or 

•ther  conveyance,  the  operdtive  part  must  be  set  forth(^).  In  an  action 

brought  by  the  assignee  of  a  term,  all  the  mesne  assignments  of  the 

ternit  down  to  himself,  should  be  stated ;  for  he  being  privy  to  themi 

shall  not  be  allowed  to  plead  generally  that  the  estate  of  the  *lesbee  (   *353  ^ 

of  and  in  the  demised  premises  came  to  him  by  assignment;  but  when 

the  action  is  brought  against  the  assignee  of  a  lessee,  such  general 

form  of  pleading  is  sufficient,  because  the  plaintiff  is  a  stranger  to  the 

defendant's  title,  vtnd  therefore  cannot  set  it  out  particularly.*^?^    It  is 

not,  however,  sufficient  in  the  latter  case  to  allege  that  the  tenements 

came  to  ihe  defendant  by  assignment;  but  it  must  be  shown  that  he  is 

assignee  of  the  term^  for  otherwise  it  might  be  an  assignment  of  ano* 

ther  estate  than  the  term  of  the  lessee.     The  usual  form  is— -<<  that  aU 

<<  the  said  estate,  right,  title,  and  interest  of  the  said  £.  F.  (the  lessee) 

^  of,  in,  and  to  the  said  demised  premises  with  the  appurtenances,  af« 

<<  terwards,  to  wit,  on,  &c.  at,  &c.  aforesaid,  by  assignment  thereof  tnen 

^  and  there  duly  made,  came  to  and  vested  in  the  said  defend <int*'((/£^). 

An  heir  may  be  sued,  either  generally  as  heir,  without  showing  how 

he  became  so,  or  may  be  declared  against  as  assignee,  upon  a  covenant 

Tunnin<<  with  the  \^ni\ee\    And  an  executor  may  be  sued  in  the  debet 

and  detinet  as  assignee,  for  rent  which  became  due  after  the  death  of 

bis  testator(/).     The  mode  of  declaring  by  and  against  persons  suing 

or  being  suedi  in  a  derivative  character,  is  pointed  out  in  the  various 

precedents  in  the  second  volume(^).     in  some  eases  of  debt  on  spe- 

cialty,  it  may  be  necessary  to  aver  the  performance  by  the  plaintiff  of 

a  condition  *precedent,  or  that  some  other  circumstance  has  taken   I   «354  *] 

place  which  entitles  the  plaintiff  to  the  payment  of  the  debt ;  but  in 

general  the  declaration  proceeds  at  once  to  the  usual  breach. 

(c)  Post.  2  Vol.  243.  R.  75. 
'  (rf)  Post.  2  Vol.  262.  (/)  Buckley  v.  Pirk,  1  Salk.  317.— 

(e)  Post.  2  Vol  266,  7.  Dcnsley  et  al.  v.  Custance,  4  T.  R.  75, 

(^dd)  1  Saund.  112.  b>  n.  i— Post.  2  (j")  On  bonds  by  or  against  particu- 

Vol.  246.  lar  persons,  pott^  2  Vol.  203  to  207. 

(ee)  Denham  v-  Stephenson,  1  Salk.  Against  an  heir  or  devisee»  ibid.  208, 

355 — Derisley  et  al.  v,  CusUnce,  4  T.  9.— On  various  titles,  249  to  281. 


(157)  Vide  FolUard  v.  Wallace,  2  Johns-  Sep,  402- 


OF  TVB  BECt&liaTIDB. 

Vtt  hive  Wen  lliil  debt  it  tbe  pramer  remetljr  on  fet«rd»,  I 
^.  ntsBnces  t>f  bAJl.  «tiiiuict  mcnhuitt  tecoifniKantei  in  tli«  nntui 
IkmiuMDf  *t>i"*~  itaple,  luid  on  jtidgmentsfa).  The  valtduy  of  ibcw  ( 
pleading  be  Inipeacticd  or  slTectcd  by  tnjr  lappoicd  defect  or  il 
in  the  iranuciion  on  which  ihey  were  foundedi  nor  can  there  U 
liUcgvtIoii  Rgftinxt  ttieralldlty  or  a  recorA[t),  and  catiM<|uei3tIy  Itfl 
liec«iiiary  to  *t»«  the  cUcutns lancet  or  CMitiilerUion  od  wbtcb  iboT 
cord  was  founded.  In  debt  upon  a  Brcognnantt  <if  iaU,  it  n»«*l  I 
Bttited  with  certainly,  following  tiie  description  in  the  entry  of  the  r 
cot^nizHnce,  ind  (hoold  set  forth  tn  what  court  and  at  whose  ivn,  and 
for  what  sum  or  cau«e  the  defendnnt  became  batl[c)i  and  in  pktdtog 
a  ii^tuie  Klaple,  it  should  be  shown  to  hate  been  by  wrtt>n|;  otiUgstury 
or  under  >cal(rf).  Formerly,  in  on  action  upon  a  Judg^mtntt  !l  wm  unial 
to  set  forth  it)  the  declaration  tlic  whole  of  the  proceeding;^  in  the  for^  I 
iner  suit,  but  this  U  no  longer  the  praclice(r),  and  it  is  sufBcicnt  la 
state  sliortly,  "  that  herctoforei  lo  wit,  in  •luch  a  term  in  audi  s  couit 
then  hoId<n  at  Westminster,  See.  the  pluintiff  by  the  coiuiderattOD  and 
judgment  of  ihut  court,  recovered  against  the  defendant  the  mm  of 

(*3SS  3  •- 1,  which  was  adjud^d  by  the  said  court  lo  tbe  plaintiff  far  lut   ' 

damages  which  he  had  stistaincd,  as  well  by  reason  of  the  non-pcrform-  i 
ance  by  the  said  defendant  of  certain  promises  and  uiiilerlaking*  n 
by  liirn  to  (he  plaintiff,  as  for  his  costs  and  charges  by  liini  about  hi)    | 
suit  in  that  behalf  expended;"  or  if  the  judgment  were  in  debtj  ihs  { 
form  TuricB  accordingly  :  and  this  concise  mode  is  suflicicnt  cTcn  in  a 
Infeiior  court  not  of  record  ;'*'  and  it  is  not  necessary  to  set  out  tho 
cause  of  action,  or  that  the  defendant  became  indebted  within  tbe  Ju- 
risdiction of  the  Cotiri(/).     It   is  liowcver  necessary  In  debt  upon  a  ^ 
judgment  in  the  courts  at  Westminster,  to  show  with  cermimy  ibe 
term  and  parties,  and  the  sum  recovered;  and  it  is  said,  that  if  the 
declaration  be  on  a  judgment  in  the  Common  Pleas,  i(  should  be  »tatad  | 
before  what  judges  it  was  rctOTcred(ff)  j  and  this  is  frequently  nec«»-  I 
sary  in  debt  on  a  judgment   in  an  inferior  court,  in  which  casO)  the  I 
names  of  the  suitors  who  were  the  judges  should  be  stated ;  but  the  I 
omission  will  be  aided  by  ver(tict(A}.    Care  must  be  taiien  that  there  ( 


tu)  Ante,  103»  4. 

(i)  IlaywurU    e-    Ribbans,  4   East, 

311.-Horieyo.  Daniel,  2  Lev.  161.— 

(iilb-on  U- b'l'.mg— Ciilb.  i)ebt,4l3: 

m-^tt»v-  HacrErhn,  Burr-  lUOr'-Urake 

7'«.  Miichel  el  al,  3  East.  258.— Erving 

■nd  ottutn  t"  Petert,  3  T.  U-689- 
'     CiJ  I'wk  V.  Yerbury,  I  Wilt.  aS*,— 
Puat.  2  Vol.  227  to  231 — ColO'  Dig, 
PleuUr,  3  W.  10. 

(i/J  Gcldamitli  f.  Sydntr,  Cm-  Cst. 
aeX-Com-  Dig,  Pleader,  3  W.  10. 
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te  no  variance  in  the  statement  of  the  judgnienty  which  in  the  case  of        n. 
a  record  we  have  already  seen  is  in  general  fatal(0;  thus,  if  there  he^*^|[^^^*' 
a  judgment  for  388/.  0<.  Id.  and  debt  be  brought  on  it  as  for  388/.  re- the  cause  of 
covered,  omitting  the  {lennj,  it  is  a  variance,^  ^^  and  cannot  be  cured  ^^^^^n* 
by  a  remittitur  of  the  penny(^').    *In  debt  upon  a  judgment,  or  other   [  *356  ^ 
natter  of  record^  unless  when  it  is  stated  as  inducement,  it  is  neces* 
sary  after  showing  the  matter  of  record,  to  refer  to  it  by  the  /irout  fiaM 
tier  recordum(k).    But  the  omission  will  be  aided  unless  the  defendant 
demur  speciaUy(0*    It  is  usual  also  to  allege  that  the  jtidgment  still 
remains  in  full  force  and  effect ;  and  that  the  plaintiff  has  not  obtuoed 
execution   or   satisfaction    thereof,   but  this  allegation  is  unneces- 
8ary(»i). 

In  debt  on  a  Statute  at  the  suit  of  a  party  grieved,  or  by  an  inforroeri 
where  the  whole  of  the  penalty  is  given  to  him,  the  commencement  is 
the  same  as  in  debt  on  a  contract ;  but  where  a  part  of  the  penalty  is 
given  to  the  informer,  and  the  king,  or  the  poor  of  the  parish,  kc.  the 
commencement  and  other  parts  of  the  declaration  usually  state  that  the 
plaintiff  sues  gui  tamj  8cc«  though  jthis  is  not  necessary,  unless  there  has 
been  a  contempt  of  the  king(n).  In  a  declaration  on  a  public  statute,  it 
b  not  necessary  or  advisable  to  state  the  title  or  year  of  the  reign  when 
the  statute  was  passed,  or  to  recite  any  part  of  the  act :'  and  if  it  be 
unnecessarily  stated  any  material  variance  will  be  fatal,  particularly  if 
the  declaration  conclude  against  the  form  of  the  statute  aforcaaid(p).  It 
is  material  however  in  all  cases  that  the  *offence  or  act  chiarged  to  have  [  *357  3 
been  committed  or  omitted  by  the  defendant,  appear  to  have  been  with- 
in  the  provision  of  the  statute,  and  all  circumstances  necessary  to  sup- 
port the  action  must  be  alleged,^^  and  the  conclusion  with  contra  for* 
mam  statuti  will  not  aid  the  omission(/^).    If,  however,  this  be  stated 


(i)  Ante,  306.— PbilipBon  &  another 
V.  Mangles^  11  East»  516.— Powdick  v. 
Lyon,  ib.  565. 

(i)  Coy  V.  Hymas,  3  Stra.  1171.— 
Purcell  V-  Macnaaara.  9  East,  157.^— 
Phillips  9.  Earner  et  al.»  1  Esp.  Rep. 
356. 

(k)  Gilb.  Debt,  412.— Morse  v.  James 
et  al..  Wilies,  127.  in  which  Waitea  v. 
Briggs,  Salk.  565.  referred  to  in  Com. 
Dig*  Pleader,  2  W.  12-  is  corrected. 

(/)  4  Ann,  c.  16.  a.  1.  and  see  Pow. 
dick  V.  Lyon,  11  East,  565. 

(m)  1  Saund.  330.  n.  4.— Sed  vide 
Com.  Dig.  Pleader,  2  W.  12. 

(n)  Com.  Dig.  Action  on  Statute,  E. 


1.— The  King  v.  Lovet,  7  T.  R.  152.— 
1  Saund.  136.  n.  1.— 2  Saund.  374*  n.  1. 
As  to  pleadings  in  general  on  statutes, 
see  Com.  Dig.  Pleader,  C*  76. — Bac.  Ab. 
tit.  Sututc— 1  Saund.  135.  n.  3 — 2 
Saund-  377-  b.  n.  12. 

(•)  Ante,  218.— Com.  Dig.  Action  on 
Statute,  H.  1.— 2  Saund.  374.  n.  2 — 
King  V.  Marsack,  6  T.  R.  776.— Lee  v. 
Clarke,  2  East,  341. 

(p)  1  Saund.  135.  n.  3 — Bennet  v. 
Talbot,  1  Salk.  212— Com. Dig.  Action 
Sutute,  A.  3— Pleader,  C.  76— Daman 
V.  Marrett,  1  Taunton,  128. — Lee  v. 
Cass;  1  Taunt.  511.— Barnard  v,  GosV* 
ling  &  Goatling,  1  New  Kep.  245. 


(159)  Vide  Bissel  v.  JEip,  5  Johns.  Rep.  89. 

(160)  Vide  Bumham  v.   fVebttfrr,  $  Mats.  Rep.  270.     Bi^elo-w  y.  Juhmon,  13 
John$,  Rep.  428,    HattenfraU  v*  KeUy^  13  /pAim.  Rep,  468. 


U  it  win  suffice :  and  tbcreforc  ■  dtclaraiion  Tor  6 
(ini;  fire  lo  iwa  sucks  or  i»tt  ii  iiifBcient.  Ihaiigli  the  wnrda  oT  M 
f  are  wiluKfully  ami  maliriot»ilf(?).     Where  ■  pcmin  iti  eccaiiiin 
penalty  iinrtcr  ccnuin  cifcumft'iiiiccs  bf  »  prwvi 

Id  (hR  boily  rf  it,  ilic  pliilntTfr  ni.-ccl  noi  Mnic  <ha  the  dcrendiiiil  b  M^^ 
wiihin  tlic  cxempiions.  Tor  itui  ii  merely  mwicr  t.1  ilerencc  to  be  Oiowtt  | 
by  the  [|«fcniJaiii  ;'*'  hut.wlieiv  ilie  exce|Klan  is  cnntalni-il  In  ibe  citncN 
llt|{  cluU6C.  it  tnil«t  be   DeRalived  hi  ihc  (lechfatiuii(r);  but  in  a  dr<:li 
rutioii  on  the  K'tne  Lwr»i  it  is  not  neccxury  to  nRe*tire  ihc  iMfitcuL 
qunliiicJtioiis.  thou(;h  It  js  othcrwite  in  aa  infuiiDiuiunfi).    When  on 
■ct  of  parliament  which  hns  been  recently  pHssci],  cnactl  thai  if  ■  (wrty    i 
commit  an  ofTence  after  »  named  day.  ho  khall  )'C  liable  to  a  peittlljr.  it  | 
is  usual  10  uver  that  the  olTence  wns  cnmmiiied  nfier  that  djy  ;  but  when    i 
Ihe  act  h»»  been  lonR  pjs^ecf,  such  a»erTr«it  is  noi  neceaMiy((}.   li  la  J 
usual  also  wiicn  the  panlcular  slatuic  limits  the  time  within  which  the  I 
■358  1  action  should  be  brougbr.  to  over  thai  ihe  iffcnce  was  ■comoiitted  witlH  | 
in  auch  lime  i  but  tliis  also  does  noi  seem  niaien»l(K). 

Whei'C  the  ft't  or  omission  was  noi  an  offence  at  common  Iftv.  i(  il  J 
uecessLiry  in  ail  cases  lo  conclude  SKainn  the  form  of  tbc  atatuio  or  ] 
stflluiesCu),  or  to  show  at  least  iliat  iho  c(ecl"ration  i»  fvunilcd  on  tlie  1 
SiSiUte  by  itiiroducinR  the  wordi  de  fitanlo  iran^rcttiuni^  rt  rontrutfimt  I 
ronira  /ormam  tiaiutiliit).  And  the  words  "  whereby  and  according  10  I 
the  furm  of  the  statuti ,"  will  not  suffice  when  the  action  U  founded  oo  I 
two  Btutute»(f  )■  In  ibe  latter  case,  the  conclusion  st>uuld  be  splnM  i 
the  form  of  ilic  siatuiei{i/).  Where,  howpvcr,  a  sraiulc  rcfcrt  to  ft  I 
former  act.  and  udopis  "nU  continues  the  provisicns  of  il,  the  declBi»>J 
tton  shoulil  concluiTc  only  against  the  form  of  ihe  BiaiU(e(:).'*»  So,  f 
where  an  ofTifncc  ia  prohibited  by  sever*!  siaiutes,  if  only  ooir  U  tl 
foundation  of  (he  action,  and  the  others  are  explanatory  or  reitrictiT^,! 
il  is  propel'  to  conclude  ai;ainsi  the  form  of  the  aiatute  in  the  AnptlU'.l 
flumbci^a).    Th«  omik^ion  of  the  words  "  against  the  form  of  iIh  a 


(7)  Allen  V.  The  lUndted  uf  Kirton, 
3  W.ls.  3ia-S.  C-  2  Bla.  Hrp.  343  — 
The  Kmif  toSKTBiu.  3  Butt,  JM 

<r)  Spierts  V.  I'jrker.  1  T.  H.  U4, 
S.^Wliititickc  E  Usburmn,  l  Uv-^'6. 
Cum-  Dig-  Action  Statute, 

((}  td.  ibid— The  Kitis  v.  Slnne,  1 
Eui,  6J9. 

(i)  IStfund- 309.  ii-S.  and  »mFU*- 
gtt>.  J3&-  Bm.  Ab.  Uiiiry,  K  30!>. 

(«)  Ue  i»  CUrkt,  2  Kmi,  mo.— 
Tlie  King  11.  SUvcimoii  el  al,,  2  Kait, 
J62. 

(f)  Lm  -o.  CUrkc,  3  BbsI,  33fl~I 


Ssund.  135.  n-  3 — ^The  Kingn.  SMibrI 
criun.6&..>i,  140 — Kurl  gf  OUnriBSidc  | 
iNSl<>k<rs,  7E^<.  Jie. 

(w)  Lie  V.  '-Isrkc.  'J  C^t,  S4L 

(x)  Uev  Ci.-t\u.  3  t:»t. 

(y)  Id-  ibid-ttdlcy  V.  Rcll,  lji5tv.| 
313—4  Hawk.  71  —Com-  D-g.  Aeti 
Statute.  II 

(z)  Ridley  V.  Bril.  1  Lutw.  31X-lJ 
Soi'nd-  133.  n  3 — 3  Saund.  37?  ft- 1^ 
Earl  o(  Claiiricanle  v.  Slufeva.  7  B 
5IS. 
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Vniti^  or  tf  statutes,"  when  proper  to  be  inserted,  is  fatal  even  after       n. 
?crdict(^).     In  general,  however,  there  is  no  difference  as  to  the  doc-  ^,^^^^[^' 
trine  of  amending  at  common  law  between  penal  and  other  actiens(r);  Mie  cause  of 
anH  the  statute  4  Geo.  2.  c.  26.  extends  the  provisions  ♦of  the  statute  "^^^^^      -. 
of  Jeofails  to  penal  actions(^);  and  it  had  before  been  determined,  that  *■■  -^ 

the  32  Hen.  8.  c.  30.  extended  to  penal  action8(/).  It  is  usual,  in  ad- 
dition to  the  statement  contra  /ormam  Btatuti^  and  of  the  consequent 
forfeiture  of  the  penalty  to  allege  that  "  hy  means  of  the  premises,  and 
by  force  of  the  statute  in  such  case  made  and  provided,  an  action  hath 
accrued  to  the  said  plaintiff  to  demand  and  have  the  said  penalty  of 
■■■  >  /.,**  &c.  but  this  appears  unnecessary ;  and  even  assuming  it  to 
be  requisite,  yet  a  count  for  a  penalty  on  the  statute  5  \nn,  stating  that 
a  defendant  kept  a  snare  to  kill  game  ^*  against  the  form  of  the  statute 
in  such  case  made  and  provided,  and  by  reason  whereof  and  by  force  of 
the  statute  in  such  case  made  and  provided  an  action  hath  accrued,'* 
&c.  is  sufficient;  for  the  first-mentioned  statute  refers  to  the  5th  Anoy 
c.  14.  creating  the  offence  and  giving  the  penality;  and  the  last-men- 
tioned statute  refers  to  the  2d  Geo.  3.  c.  19.  l)y  which  the  whole  penal- 
ty is  given  to  the  common  informer,  the  half  only  of  which  had  been 
given  to  him  by  an  intervening  8tatute(^). 

As  the  action  of  debt  is  merely  for  a  money  dennand,  the  breach  or 
cause  of  action  complained  of  must  necessarily  pioceed  only  for  the 
non-payment  of  the  money  previously  alleged  to  be  payable ;  and  such 
breach  is  nearly  similar,  whether  the  action  be  in  debt  oti  simple  con- 
tract, specidlty,  record,  or  statute,  and  is  usually  as  follows — <^  Yet 
^  the  said  defendant,  although  often  requested  so  to  do,  hath  not  as  yet 
"  paid  the  said  sum  of  /.(A)  above  demanded,  ♦or  any  part  thereof  f  •360  J 

^  to  the  baid  plaintiff  (or  if  qui  tamy  &c.  to  our  said  Lord  the  King, 
**  and  to  the  said    ■  who  sues  aa  afores  ad)  but  hath  hitherto 

<<  wholly  neglected  and  refused  so  to  do.  To  the  damap;e  of  the  plain- 
C4  tiff  of /.  and  therefore  he  brings  his  suit,"  &c.»63  The  da- 
mages in  debt  are  in  general  merely  nominal,  and  not  as  in  assumpsit^ 
She  principal  object  of  the  suit,  and  therefore  a  small  sum,  as  10/.,  is 


(5)  ticc  V.  Clarke,  2  East,  333.— 
Myddclton  v.  Wynne,  Willes,  599. 

(c)  1  Saund.  250.  d— Philips  v.  Smith, 
1  Stra  127 — Wynne  v.  Middleion,  2 
Stra.  1227.— Anon.,  1  Wils.  256.— Ben- 
net  V.  Smith,  1  Burr.  402. 

(tf)   Myddclion   v.  W>nne,   Willei, 

Wl. 

(/)  Sedf^wicke  v  Richardson,  3  Lev. 
375.-p-Philips  V.  Smith,  1  Stra.  136.— 


Wynne  v,  Middleton,  2  Stra.  1227.— 
Richards  v.  Brown,  Dougl.  115> 

(jr)  Earl  of  Clanricarde  v.  Siolces,  7 
East,  516. 

(A)  This  is  to  be  the  sum  named  in 
the  commencement  of  the  declaration, 
being*  the  aggregate  of  all  the  sums 
stated  to  be  due  in  the  different 
counts.  - 


(163)  It  seems  that  a  declaration  in  debt  on  bond  assigning  breaches  under  the 
statute,  may  conclude  s  in  covenant.  Gale  U  Stanley  v.  Obrian,  12  Joh?it.  Rep* 
216.    8.  C.  13  Johns-  Rep*  189. 

3L 
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IT'         usually  iDscrted(i%  and  m  action  by  a  common  infermeri  aji  he  is  not 
Its  ^^^'^^'     entitled  to  damageti  no  damages  should  be  in8crted(y). 

the  cause  of 
actioD> 


I^coTXKAKT.  As  the  action  of  Covenant  can  in  general  only  be  supported  on  a 
deed(a),  there  is  less  variety  in  the  declarations  in  this  action  than  in 
that  of  debt,  and  therefore  but  few  observations  will  here  be  necessa« 
ry,  as  most  of  the  rules  to  be  observed  in  framing  a  declaration  in 
assumpsit  or  debt,  equally  g^overn  in  framinf>^  the  declaration  in  this 
action(d).  The  Commencement  of  the  declaration  in  the  Kind's  Bench) 
by  bill,  varies  only  from  the  form  in  assumpsit  and  debt  in  the  descrip- 
tion  of  the  plea  or  form  of  action,  which  is  <<  of  a  plOri  of  breach  of 
covenant;"  but  in  the  King's  Bench  by  original,  and  in  the  Common 
Pleas  it  states  that  <^  the  defendant  was  summoned  to  answer  the  plain- 
tiff of  a  plea,  that  he  keep  the  covenant  m:ide  by  him  with  the  plain- 
{^  *361  1  tiff,  according  to  the  force,  form,  and  ^effect  of  a  certain  indenture 
made  between  them,  &c.  and  thereupon  the  said  platntifP,  by  £  F  his 
attorney,  complains,  for  that  whereas,  Sec. ;"  and  this  form  varies  when 
the  action  is  by  or  against  the  assignee  of  the  reversion,  or  an  heiri 
Scc.(c).  We  have  already  seen  that  an  Inducement  is  not  in  general 
Becessary  in  this  action,  unless  by  or  against  a  person  claiming  or  being 
sued  in  a  derivative  character,  as  at  the  suit  of  the  heir  at  law^  or  of 
the  assignee  of  the  lessor(rf);  nor  is  a  Conndtrration  necessary  to  be 
stated,  unless  it  constitute  a  condition  precedent,  or  unless  a  convey- 
ance operating  under  the  statute  of  uses  be  pleaded(<^).  We  have  seen 
that  after  staling  the  time  and  place  of  making  the  Deed  and  the  par- 
ties thereto,  a  Profert  of  the  deed  or  an  excuse  for  the  omission  is 
usually  necessary^/) ;  and  in  setting  out  the  defendant's  Contract^  no 
unnecessary  matter  should  be  stated,  a  rule  which  particularly  prevaiis, 
and  should  be  observed  in  practice,  in  declaring  upon  a  lease  or  a 
mortgage  deed(^).  In  declaring  on  a  lease,  it  is  usual  to  refer  there- 
to, and  to  state  the  lessee's  entry  and  the  plaintiff's  general  perform- 
ance, but  these  are  unnecessary(/i) :  the  mode  of  stating  a  derivative 
title  or  li.ibility(z),  and  of  averring  performance  by  a  pldinliflT  of  a  con- 
dition precedent,  and  the  defendant's  notice  thereof,  and  his  breach  of 
covenant  have  already  been  considered(y).    It  is  usual  after  stating  the 

(0  Ante,  100.  (e)  Ante,  351. 

0')*'rede»''«c*^t-ookup,  4Burr.2021.  (/)  Ante,  350. 

Cuming  V.  Sibly,  4  Buri?.  2490-  (^)  Post  2  Vol.  242.  n.  i.  176.  n.  f- 

(o)  Ante,  109  to  117.  (h)  Post.  2  Vol.  243- 

{J})  As  to  the  action  of  covenant  in  (t)  Ante,  352,  3- 

general,  see  ante,  109  to  117'  {j)  Ante,  325,  &c.— See  the  forms, 

(c)  Post.  2  Vol.  10. 18.  post.  2  Vol.  247. 

(c/)  Ante,  346,  7. 
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breaches  of  covenanti  to  conclude  by  alleging-— <<  And  so  the  said  plain-         If. 
«*  tiffin  fact  saith,  that  the  at^id  defendant,  although  often  requested  so  J.^„*u'fiy** 
<<  to  *dO|  hath  not  kept  his  said  covenant)  but  h.*th  broken  the  same)  the  cause  of 
«  8cc.;"  but  this  is  nnere  form,  and  is  superfluous  repetition(it);  /)a-*!:*'^" 
maffe$  being  the  principal  object  in  this  action(/)>  should  be  laid  suffi-  ^  ' 

ciently  large  to  cover  the  real  demand. 


Acdons  in  form  f:r  delicto^  are  case,  trover,  detinue,  replevin,  tres*lK  actiom 
pass,  and  ejectment ;  the  applicability  of  which  remedies  has  already ''  ^^^^  '^ 
been  considered(a).  The  particular  mode  of  framing  declaration  in 
these  actions  is  stated  in  the  precedents  and  notes  in  the  second  volume; 
but  there  are  some  general  rules  which  it  will  be  proper  here  to  con- 
sider, and  which  relate  principally  to  the  atatement — 1st,  of  the  matter 
or  thing  affected— 3diy,  of  the  plaintiff's  right  thereto— 3dly,  of  the 
iryury — ^and  4thly,  of  the  damages. 

The  firofierty  or  thing  affected  should  be  described  with  certainty,  and  1st  State- 
in  such  terms  as  are  commouly  used  in  the  law :  thus  a  way  ought  not  "^^"^  ^^  ^^ 
to  be  described  as  a  passage(^);  and  as  the  term  "  tenement"  includes /;u„^  affect- 
incorporeal  as  well  as  corporeal  hereditaments,  it  ought  not  to  be^d. 
adopted  in  stating  the  premises  in  ejectment  or  trespass,  which  in 
general  lie  only  for  corporeal  hereditaments(c).     The  term  <<  close''  is 
proper,  though  the  land  be  not  enclosed,  as  it  imports  in  law  the  inte- 
rest in  the  soil(£/).    In  actions  for  taking  away  or  injuring  personal 
property,  the  goods  or  cattle  ought  to  be  described  with  certainiy,^^^ 
stating  the  *number  and  value(<^};  but  less  certainty  \^  required  in  tro-  [  *363  1 
ver  than  in  detinue,  because  in  the  former  action,  damages  only  are 
recovered, but  in  the  latter,  the  goods  themselves:  and  indeed,  it  was  the 
observation  of  Lord  Hardwicke,  that  as  the  plaintiff  may,  in  an  action 
for  a  iort|  recover  if  he  prove  any  part  of  his  case,  the  doctrine  as  to 

• 

(it)  t  Saand.  235.  a.  n.  7.— Post  2  ton,  2  Stra.  891* 

Vol.  244.  {d)   Doc.   &  St.  30 — Stammers  v. 

(/}    Harrison  v.  Wright,    13    East,  Dixon,   7   East,   207.— Vin.   Ab.    tit 

343.  Fences, 

(a)  Ante,  122  to  193.  (e/J)  See  the  assigned  reason,  Kceble 

(6)  Alban  v.  Brounsall,  Yelv.  163.  v,  Hickringill,  11  East,  576.  578.  stat- 

(c)  Post.  2  Vol.— Doe  d.  Bradshaw  V.  ing  animate   property  as  goods  and 

Plowman,  1   East,  441.— Goodtitle  dl  chattels  will  suffice.   Year  Book,   17 

Wright  V.  Otway,  8  East,  357— Strode  Edw.  3.  p.  41- 

V.  Byrt,  4  Mod.  418. 423 — Vice  v.  Bur- 


C164)  Vide  The  People  v.  Dunlap,  13  Johns.  Hep.  446. 
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certainty  in  Ihe  enimiemiion  of  the  jiropcny,  ippean  to  be  of  Q 
UUlit)\'r).  In  irover  and  other  Kctlans,  nherc  the  pluintiflT  i\  cntnlsi.  J 
at  to  reiU'CT,  t)iu<i|th  he  ilo  not  pruvo  ilie  wliulo  of  hU  allcKulIonf  I 
usual  (o  stiile  »  conversion.  Sic.  of  a  Ur^cr  quantity  of  gfiadi 
pcrhap*  really  convcnrd,  *o  »»  lo  nfTord  t;rc3i«r  Uiiludc  in  evi 
avoidinK  t'owcver  anj  urineces<tiiry  ilcscripiinn  or  repeUti(i(i(/) ; 
ciilier  caac»,  and  p.i-tkubrly  in  prescripliuna,  It  it  ndviuble  i 
state  a  rik-ht  to  more  ihan  is  ^.uflicient  to  sustain  the  ■ctianfjgr);  thus  in 
a  dtcUniion  for  diaiurbrfnce  of  lolU.  whert:  the  pUinriQ^'c  market  <ni 
erected  t>y  charter,  it  is  ilic  nfesi  vr.iy  not  lo  stnte  M  the  wofdt  nwd 
in  ibc  churtcr  rcspebting  tolUt  stdlla^ei  kc.  bat  only  ihuH  whith  are 
the  subject  niulter  of  conieai(A);  und  in  dniraiinK  a  rJKht  of  Common, 
or  a  viny.  See.  a  more  exieneivc  rii^ht  should  not  he  slaieil  ihait  tt  «»*en> 

•364  1  tial  to  the  suppun  of  ihc  uciion(();"''S  and  though  in  an  'action  of  ire»- 
pass  i^uarc  elautum  J^git,  it  is  fscquenily  iidti>,uble  to  mt«  the  nowe 
of  the  close  or  its  abuttals,  in  oidcr  to  avoid  th«  ti«ccsst(r  for  a  new 
assii^nment  in  case  the  dcfendani  should  plead  liiemm  ifnemttintmi 
yet  if  iticte  be  any  doubt  as  to  the  description,  such  particubricy  ihould 
be  sivoiricd(/t). 

.  stste-       '"  fcnard  to  the  piainiifT*  right  or  intrrtU  in  the  tnutier  or  iWng    : 
>«  afTecled,  It  may  be  ciidepcndeni  uf  any  particular  obligaiion  an  the  de-  , 
j,pfend*nt;   or  it  may  be  an  interest  in  ibc   pctformaoce  by  the  defend-  { 
am  of  some  /lariituiar  duty,  founded  either  on  contract  between  llie  j 
parties,  or  on  the  obligation  of  l-w,  arising  out  of  the  defendant's  par* 
ticulhr  situation.— Where  the  law  gives  a  general  right,  as  for  all  per- 
sons to  fiN-li  in  a  public  navigable  river*  it  is  improper  to  state  sucb 
publir  right  or  to  presiribe,  and  it  will  suSire  to  show  that  such  a  par-    ' 
UcnlMr    place    wnf>   a    public  navii^able   riicr,  and  thai  the  defcodlbC   I 
prevented    the    pMmiilT   from    fishing,    Scf-C^).     And    whenever  Uw 
right  of  the  plaintitT  is  imfilied  by  law,  as  the  absolnie  rinbls  of  per- 
sona, ii  is  unnrcesaary  to  state  tlie  same  ',  as  in  actions  for  a 
battery,  false  imprison meni,  words,  or  libeiS)  when  BOionablc  in  tfacm-  j 


(el  Rem  ei  us  v.  Mittnlre,  Kep.  T. 
Uirdw.  121  .~3  SatinH  74.  b— Gi1l>  L. 
&  K  -Ji9  — I'oii.  2  Vol  370.  and  see 
Bun-  BJeet.  13S— G.lb,  Rtpl.  1S9. 

{/)  2  S.itiii.l,  74  b— B<-pn«t«s  v 
Klatuinr. KcpT  tlordw  131— Eirnes, 
235— Pli<l>p>  V  VveiAmgt  2  Hen.  Bli. 
13!-— JSttund.SrS.  n.  13. 

(.S)  The  BxilifTa.  BtirKCSses,  Itc.  of 
Tev.kcs''uiy  n.  UriofciKn,  1  TMonion, 
1«.— Mortwooil  ».  Wooci  k  siioiher, 
4T.  H.  160.— Prtng  •.  Ht.ilry.  Bui.  Ni. 
Pri.  19.  A*  t 


434. 

Xf)  Wsfdw.  Cresweli,  WiWes,  9SB,  ] 
Vin,  Ab.  Preicr.pt >(tn,  U,— Tenant  i 
Coldwin,  Lil.  R»ym.  1091- 
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selveS}  and  malicious  prosecutions,  in  which  it  is  sufficient  to  allege        II. 

the  injury,  without  any  inducement  of  the  right  of  personal  8ecurny,p"^jfT*' 

&c.  though  it  is   usual  in  actions  for  slander  to  begin  the  declaration  vhe  cause  of 

with  a  statement  of  the  p1ainiiff*s  good  character(A').     But  where  the  action. 

law  ^oes  not  imply  the  right  to  the  matter  or  thing  affected,  it  must 

be  stated  either  generalltj  or  sfiecially^l).     ♦Thus  in  a  declaration  for   [  *365  J 

slander,  affecting  a  person  in  ihe  way  of  his  trade,^<^   the  particular 

trade  must  be  shown  by  way  of  inducement(m).     And  in  an  action^for 

an  injury  to  the  relative  rights  of  persons,  the  relation  of  husband(72) 

or  niastcr(o),  in   rt  spect  of  which  the  plaintiff  was  injured  must  be 

stated.     So  in  actions  for  taking  away,  detaining,  or  injuring  personal 

property,  it  must  be  shown  that  the  goods,  &c.  were  the  plaintiff's, 

either  by  the  words  <«  of  the  plaintiff,"  or  that  "  he  was  possessed  of 

the  goods,  &!.."  or  the  omission  will  be  fatal  even  after  verdict,  the 

objection  being  the  want  of  title,  and  not  a  title  defectively  stated(/i) ; 

and  where  the  plain/iff's  inierest  in  personal  property  is  reversionary,  ' 

his  right  must  be  described  accordingly(7) ;  bat  if  the  defendant  by  his 

plea  admit  the  plaintiff 'ti  property,  the  defect  will  be  aided(r). 

In  actions  of  trespass  to  housts^  land.  &e.  the  possession  of  the  plain- 
tiff  ought  to  he  stated,  or  home  words  equiv4lerit(ff),  as  the  words  <^of 
the  pLtintiff,"  which,  as  possession  is  firima  facie  sufficient  against  a 
wrong  doer,  will  suffice(/).  In  other  personal  actions  for  injuries  to 
real  property,  corporeal  or  incorporeal,  it  was  formerly  usual  to  state 
the  plaintiff's  title  sfiecially,  as  that  he  was  seised  in  his  demesne  as  qf 
feey  of  a  house,  mill.  See.  and  was  entitled  by  firescrifition^  or  *grant,  &c.  [^  *366  '] 
to  the  right  of  common,  way,  water-course,  or  other  right  affected(/^)  ; 
but  it  is  now  fully  settled,  that  in  a  personal  action  against  a  wrong 
docTy  for  the  recovery  of  damages,  and  not  the  land  itself,  it  is  suffi- 
cient to  state  in  the  declaration,  that  the  plaintiff  was  possessed  of 
a  house  or  land,  &c.  and  that  by  reason  of  such  possession^  he  was 
entitled  to  the  common  of  pastuPCi  way,  or  other  right,  in  the  exer- 


(Jt)  Post.  2  Vol.  304.  n.  s. 

(0  Com.  Dig.  Plead.  C.  34.  . 

(m)  1  Saund.  242.  a.  n.  3-^2  Saund. 
307-  n.  1. — Morris  v-  Langdale,  2  Bos. 
&  Pul.  284.— Post.  2  Vol.  305.  n.  w. 

(n)  Post.  2  Vol.  313,  4- 

(o)  Post.  2  Vol.  315,  6,  7. 

{p)  See  the  precedents,  post.  2  Vol. 
320  to  380.— 2  Saund.  379.  n.  13 — 
Fontleroy  v.  Aylmer,  1  Ld.  Raym.  239. 
Pranklyn  v.  Beeves,  Rep.  T.  Hardw. 
118— S.  C. 2Sur.  1023 — Dailev.Coates, 
2  Lutw.  1509.— Com.  Dig.  Pleader,  3 
9— -Burserv.  Martin,  Cro.  Jac.46. 


Joce  V  Mills,  2  Salk.  640.— S.  C.  2Ld. 
Baym.  890. 

{q)  Post.  2  Vol  377. 

(r)  Brooke  v.  Brooke  etal.,  1  Sid. 
184. 

(0  Com.  Dig.  Pleader,  3  M.  9. 

(^)  Willamore  v.  Bamforde,  2  Bulst. 
288— Graham  v.  Peat,  1  East,  244 — 
Com.  Di^^  Pleader,  3  M.  9. 

(»)  See  the  cases  inCom.|Dig.  Plead- 
er, C.  34 10  C.  38.-2  Saund.  113.  a.  n. 
1.— And  precedents  referred  to,  1 
Saund.  346.  n.  2. 


(166)  So,  in  declaration  for  slander  of  an  attorney  there  must  be  a  collo^^uium 
»f  his  profession.    Gilbert  ?.  Fields  3  Coin^s  Rep-  329. 
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ciw  of  wittch  lie  h>i  been  disiu  i  lird(w).  And  thonithad 
^'  liu  been  ukcn  bctweeD  ■  decUniiion  eguintl  a  wrmi^  ilocr,  uid 
It  of  Uie  evmrr  ^  the  »fiil{v)i  and  it  w«  Uiau|i>>Ii  llwi  in  ibe  (alter  c 

pLiiiliiff'a  Uilc  b|  Rram,  &  -  muK  be  tpeclilly  surcd,  hacancc  ii  misfcd 
be  qiiHlificd   b]r  uouie  condition  precedrm.  ibe  perforntiuice  of  whld 
ourIii  to  be  «hciwn(iii)i  jci  ii  uppcars  sufiir.teai  in  bulb  c.bos  io  dttHtf 
Kcncrally  on  the  pluiniifT'K  poHiGSHon,  thouRb  in  a  ftlm  it  is  necehnMl 
to  9t»ic  (ho  seisin  in  fee,  and  prcsurjpiive  ri(|;ht  or  Kmni(j-).     If  bawe-l 
«»cr.  the  riKht  uf  cominon,  way  or  watercourse,  &c,  be  net  apptinonent  J 
to  the  hou^c,  Und,  be.  and  the  pliiimiffbe  cniitled  thereto  tif  a^pce- 1 
nient  or  license,  the  ulIcKatlnn,  «  by  reaton  of  tlie  poucMiOD,  kc." 
7  1  would  be  itnproper(y).  'And  where  a  rrvertionrr  suea  far  ao  wjury  to  I 
liouMS,  land,  &c.  in  pmcerisiun  of  hia  Icnanit  h'n  inlerett  muat  be  do-  1 
Bcrii-cd  accordingly,  though  ii  it,  sufficient  i»  allege  genamlly  ibai  ibe  ' 
londa  were  in  possession  of  the  third  person,  u  lenani  to  tbe  pluintiiT, 
without  staling  a  seisin  in  fee,  Btc,(:>     In  an    action   on  tbe  use  fop  ^ 
obstructing  a«cieni  lighii,  the  declaration  usually  states  that  tbe  ploin-  i" 
liff,  a(  the  time  of  commiiUng  tbe  [trievunces  complained  of,  w«s  law- 
fully  postc»«d   of  &  nu;MU;.ge,  situate,   fee.  wherein   tbore  of  right  I 
were  and  ought  to  be  certain  windows,  ibrough  which  tbe  light  tbd  ^  I 
ouubt  to  have  entered  tbe  nie»«uugc,  and  then  sutcs  iiic  injury;  • 
this  is  »ufiicicni  wiilioui  alleging  ihat  ibe  window*  were  ancicnifo^.  1 
if  the  decbiraiioii  be  for  (livening  a  ONK^rfdurw  from  the  plainiilT'al 
mill,  his  poEsesbiun  of  the  mill  ahould  be  concisely  staled,  and  that  Ay  I 
rea»an  thrrrnf,  be  ought  to  huve  had  the  use  and  bencBt  of  the  waCsr-  | 
course  ;   without   stating  that  il  was  an  anciciit  mill,  or  disclosing  the  I 
grounds  upon  which  the  right  lo  the  water  Is  clwmcdfA).     And  in  ft 
action  for  a  disturbance  of  a  right  tf  eommon^c),  or  viayi^d),  or  of  a  ««'  1 


<u)  Crtm.  Dip.  Pleider,  C,  39.— And 

tit-  Action  Case  Diiturbunce,    D 3 

Sniind.  113  a.  n  1—3  Smind  ir?-  x.  n. 
I^K>derv.8mtih,  3  T.  R.  r66.— Blig. 
sett   r.    H»rl,  WillM,    5U8._Dr-i.ke  v. 

WijrlKKworKi,  Wilirs  634.— I  Snand. 
n«,  o.  2.-6  E»»t,  438-  n  a.-Si-e  pre- 
ccdenis,  post.  3  Vcl.  WO,  fcc— 10  Ct>. 
JS-h. 

(v)  Ste  StrniU  t>.  Bin,  4  Mod.  421. 
Vcmoii  tF  Goodrirh,  I  Sin.  5— Giwcn- 
how  II.  lUIcj  ct  al-.  Wilks,  £IU.— Wa- 
ring V  GnffiiU  ct  il-,  ;  Riirr.  440  — 
Cpimilead  v.  Marlnw,  4  T- It.  718,.— 
Tidd's  t-rjie.  4  od.  386.— Si..ck»  *, 
Uualh,  1  T.  R-  Ml. 

(»)  War.Lg  V  Griffilb  ct  il.,  1  Burr. 
443,4. 

(i^)  BidB7  »,  Smith,  3  T.  It  766—3 
Saiuid.  MX  a-  it.  |.  nn.I  ca.*n  there  eol- 


nut],  K,  B.  432~6  E«l,  43a  n.  a- 
Norrii  B-    B»ker,  i  Hal.   Hep.  3»4.-.  1 
(^ry  V.   B«cclius,    I   Sfaow.   )8,   19.^  I 
Winford  f-  WolUsion,  3  Lw.  206- —  \ 
GrimEiesrt  ».  Mariow,  4  T.  R.  719. 

Cj)  Fintiman  -u.  Smith,  4  Eaat,  10 
The  BaiLfT'*,   &c-  of  Tcwkd) 
Ilision,  6  Bsat.  438 — l<Cift.  9')^ 

t«)  Tost,  a  Vol,  583.  \ 
Martin  &  another  v.  6qb1^  tV 
330. 

(o)  Post.  3  Vol.  3?3- 
ScaboumcCM-Csr  j?i— Caryw.Vu*  I 
ehua,  1  Show.  17. 18 

(*)  IVisi.  2  Vol-  3B4— 3Iye.  \tat~  1 
•Umi,  1  Leon.  247.— f.l«j.  290— Nul 
mr%  V.   (loblelhwiytc.  3  Le».   133— 
Pcnliman  v  Sreilli,  4  Rwi,  107. 

U)  See  Poll.  3  Vol.  400  lo  4M:—  \ 
Strode  T.  Birt.  4  Mod. 
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in  a  fieiv{e)f  the  declaration  states  the  possession  of  a  houses  or  land^       IT. 
3cc.  and  thai  by  reaaon  thereof  the  plaintiff  was  entitled  to  the  right,  ^n^^^hl^ 
the  exercise  of  which  he  has  been  disturbed.     The  same  mode  of  de- the  cause  of 
daring  is  sufficient  in  actions  for  'disturbance  or  subtraction  of  /<>//*(/), «»ct ion- 
Xerriea(g^)^  und  officesQi).     And  where  a  corporation  brings  an  action  L     ^°®  J 
for  any  due,  it  is  sufficient  to  state  in  a  declaration^  though  it  is  other- 
wise  in  a  plea,  that  it  is  an  ancient  borough,  and  that  the  burgesses 
thereof  are,  and  for  divers  years  haVe  been,  a  body  politic,  in  the  name 
of  t^e  mayor,  &c.  without  setting  out  the  name  of  incorporation,  or 
any  title  to  the  duty ;  for  the  declaration  beinj^  founded  upon  their  pos* 
session,  there  is  no  necessity  to  state  a  title  to  the  thin^(2).    However, 
though  it  is  not  necessary  in  these  actions  for  damages  to  lay  a  title  in 
the  declaration  by  grant  or  prescription,  See.  yet  the  Uile  or  conaidera* 
tion  must  be  proved  on  the  trial(j). 

Where  the  plaintiff's  right  consists  in  an  obligation  on  the  de* 
fendant  to  observe  some  particular  duty^  the  declaration  must  state  the 
nature  of  auch  duty,  which  we  have  seen  n)ay  be  founded  either  on  a 
contract  between  the  parties,  or  on  the  obligation  of  law,  arising  out  of 
the  defendant's  particular  character  or  situation.  When  the  declaration 
is  for  the  breach  of  an  express  or  implied  contract^  and  proceeds  for 
nonfeazance  the  consideration  of  the  contract  must  be  stated  either  in 
terms  or  in  substance(^).  But  when  it  is  for  a  mitfeazance  or  malfea* 
zance,  no  consideration  need  be  *stated(/) ;  and  when  it  is  founded  on  [  *369  3 
the  obligation  of  law,  unconnected  with  any  contract  between  the  par- 
ties, it  is  sufficient  to  state  very  concisely  the  circumstances  which  gave 
rise  to  the  defendant's  particular  duty  or  liability ;  as  in  actions  against 
sheriffs,  carriers,  innkeepers,  &c.(m).  Where  the  defendant  is  liable 
of  common  right,  as  to  repair  a  wall  for  preventing  damage  to  his  neigh- 
bour, according  xo  the  maxim  sic  utere  tuo  ut  alienam  non  ladae^  it  was 
always  considered  sufficient  to  state  that  the  defendant  was  fioaseased  of 
a  certain  close,  8cc.  and  that  by  reason  thereof  he  was  bound  to  repair. 


(0  Post.  2  Vol.  408. 

(/)  2  Saund.  113.  ».  172.  n.  1 — 6 
East,  438.  n.  a. — Drake  t».  Wiglesworth# 
Willes,  654-^Escot  v.  Lawreny,  Owen, 
109 — Dent  v.  Oliver,  Cro.  Jac  43 — 
Post.  2  Vol.  404. 

C?)  Bl.sseit  f.  Hart,  Willes,  508.— 
2Saund   114  n-  172.  n.  1. 

(h)   Ihe  Bishop  of  Salisbury's  Case, 

)  Go-  59.  b.— Ferrer  v.  Johnson,  Cro. 

liz.  336.-8  Wentw.  Ind.  58.— -Morg. 

rec  345.  347.— Strode  v-  Birl,  4  Mod. 
422. 

(i)  1  S«und.  340- n-  2.~K8cot  «•  Law- 

reny,  Owen,  109. — Dent  v.  Oliver,  Cro. 

Jac.  43.  123 — Chapman  v.  Flex  man,  2 

ntr.  291.— -Ttie  BailifTs,  Burgesses, 

— .  of  Tewkesbury  v.  Dislon,  6  East, 


438.— What  a  variance,  Dean  &  Chap> 
ter  of  Rochester  v.  Pierce,  1  Campb. 
466.— The  Mayor,  &c.  of  Carlisle  v, 
Blamire  &  Tyson,  8  East,  487* 

(j)  2  Saund.  114.  c— Strode  v.  Birt, 
4  Mod.  421.  424.— 1  Saiind.  346  n.  2- 

(k).  Elsee  et  al.  v-  Graward,  5  T.  R. 
143 — Masttr.  Goodson,  3  Wils.  348  «- 
Post.  2  Vol'  275— Max  v.  Roberta  and 
others,  12  East,  94. 

(/)  Id.  ibid. — Govett  o.  Radnidge  & 
others,  3  East,  62.— Samuel  v.  Jiidin^ 
6  East,  332 — Qoggs  v.  Bernard,  2  Ld. 
Raym.  909— iJix  v.  Roberts  &  others* 
12  East,  89.— Post.  2  Vol-  323,  4. 

(m)  Elsee  et  al.  v  Gatvard,  5  T^R; 
149,  150—1  Saiind  312  c  n.  2 — Max 
V.  Roberta  and  others,  12  East,  89. 
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!<c.wiUioiit  showing  thcparticuliirgrouodof  ihedcfci 

,  '     bill  Wl»cre  ■  ctisrge  was  imposed  on  onoihcr 

c  of  owner  of  the  soil  or  terre-lc:unt,  it  was  formerly  thought  ttiK  l| 
tiff  oukIk  Xo  iliictnse  the  (lariiculur  ^ruuiids  on  which  tho  di 
liAbililjr  uu  roui«Jril(';)i  as  in  an  uciion  for  not  repiiiriiit;  a  fenci 
not  kr«|>ii<g  a  bull  or  u  boar,  Scc.f/i).     Dut  K  U  now  BCt'Icd 
if)  no   found  ilion   Tor  ihU   disunuioni  and  in  ihc  caxe  nf  Ri 
Sri1i)i(?),  where  ui  aciion  was  broui;ht  fur  ihc  dctcnduit' 
lag*  pritatc  road  leading  through  his  cloar,  it  «v-<s  lield  &ul 
allc|^«  ihal  the  defendant  a*  occufiirr  of  the  cloae  ought  to  h' 

:>  1  ed  it,  und  Mr.  Justice  Buller  slated  tlie  distinction  lo  be  bed 
case  wlicrc  the  filainnff  in  iiii  drclarailon  Uji  a  chaii;e 
tlic  defendant,  and  where  the  dr/endant  m  hia  jilra  prescribes 
of  bia  own  cstalc;  in  the  former  case  the  pluiniifT  is  prcauinci 
i|n»>mni  of  the  Uefcndanl's  estaie,  and  ihcreFore  need  not  Hale 
in  iltc  latter  ihc  defenduni  knowing  bis  own  estate,  in  right  of 
he  claims  a  privilege,  must  set  it  fonh(r). 

Id  an  action  on  the  cuse,  founded  on  un  express  or  inniilied  tmtrtict, 
as  against  an  attorney,  agent,  carder,  inn-keeper,  or  oibot  bailee,  for 
negligence,  Ecc.  the  declaration  must  .itate  the  romrar.i  and  the  dntjror  'i 
consideration  on  which  it  is  foundcd(4),  and  it  ustiully  begins  with  m 
ataiemcnt  of  ilie  particuUr  proFe^sion,  nr  situaiion  of  the  di-fendaDCi 
and  his  consequent  duty  or  liiibility(r].  In  an  dClion  for  tlie  breach  of  i  J 
warranty  the  coniraci  of  sale  is  sinted(u)i  and  in  a  ileclaratiun  b;  a  litnd'  I 
lord  agnlnst  his  icnunt,  fur  not  cultivating  according  to  ^od  huituui-  ' 
dry,  or  for  not  repairini;,  or  for  wuste,  EiC.  the  relative  aituatioQ  of  I 
tenant  is  concisely  staied(v). 

Declarations  for  non-observance  of  the  gmeraJ  ohligathn  of  law  nu^  ' 
be  cither  for  the  consequences  of  the  nenligenl  driving  of  carrUgoi,. 
&c.(u>)i  or  navigating  ships(x)i  or  for  nol  removing  a  nuiisnee  {ram 
the  defendant's  land(y),  or  aRainsi  the  late  rector  op  vicar,  or  his  exe- 
cutor or  administrator,  on  the  custom  of  the  re-'lm  for  ililapidation*{ :), 
or  against  the  occupier  of  land  for  not  repairing  u  lencc  or  th*  bank  of 

1  3  B  river,  &c,(u),  'or  for  nol  repairing  a  way  r.ver  hi>  land{air),  or  ngaiiut 
(be  pioprietof  of  liihca  for  not  taking  them  uWBy(A|     In  these  cues  U   , 
is  sttOiclent  to  state  concisely  the  defendant's  possession  of  the  p 


(n)  T«n«nlr-  Goldwin,  6  Mod.  311. 
S-t;.  18»lk.  K  36U— 8-C  LA.  R»yni. 
1080— P««  3  V(.l.  3&U,  1.— Killer  e. 
Sroiili.  J  T.  B-  766. 

(o)  Adk,  366. 

Ip)  Star  V.  Ruuke^hy,  I  Salk.  335.  6. 
W»pl<-s  "  llufcKl,  4  Mo-t.  'J4l, 

(g)  ti  T  K   7€6  — Bl^klry  «■  dialer. 

Luiw-  119— tinmncail  *.  Marlowe,  4 

■r.  It  718. 

fr)  3  Sauiri.  «3.  n-  l-.in-  a.  n.  l. 


Ea».  89. 

to  Post- 2  Vol.  319. 325,  I 
(o)  Po.t.3  Vol  324k 
(r)  Pom- 2  Vol. 302- 
(»)  l'n.i.2V..|.329. 
(r)  I'ost  2VoL331. 
Cj)  l>rt»i.2  V»1..179.&«. 
U)  rim.  3  Vol.  393. 
(n)  P.>.I.2Vn1.»t.3S7. 
{«..)  Riiltr  V.  gittil*.  J  T-  B.  f 
DIockirt  1-  Slater,  tillW.  119' 
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al  nr  real  prnjicrty,  anil  his  c^irucijucnt  obligaiion,  ihe  noiM>bBemDce 

of  .rach  i.  c»mpl«n.d  ot(4  KliSCl 

Dednraltana  for  (lie  btActi  tif  a  duty  lo  which  llie  dercndant  WHilw  caui 
luhjccit  in  rn*pc!ct  of  liU  pariltutar  eharttcirr  or  aVuntJsn,  ate  igrin*!*'^''''*' 
carncni  or  imi-kccpcrB  (br  rcfnitng  to  carry  gouil*,  or  lu  receive  ft 
giioi.  or  for  llic  )om  of  goods;  or  again&l  slieriffs  and  Olhcr  public 
officers  for  escape*  on  m»iic(rf}  or  Bnul  proccss(r),  or  for  not  arrcfttinK 
debtor  wlicn  ihe  (Icfi'isdunt  hud  an  oppnriuimy(y')i  for  l.il>c  return>i 
c.  lo  tncmie  or  final  proccK8(j'}i  for  not  (alucig  a  replevin  bond,  or  for 
liiUug  insufficient  pkdgca(/0)  or  for  not  assigning  a  bail  bonil(i),  lo 
Ihcsc  cages  Ilic  particular  situation  of  the  dcrcndunt  from  ivhicb  bit 
duly  arise*  aliould  be  contlscly  aUledCyJ. 

Hence  it  appears  that  it  is  selilom  neccBsary.  in  s  declaration  tor  n 
ton,  to  state  Ibe  plainiilT's  lillc  or  llie  defendant's  liability  t/ieriallijH-), 
and  tliercfore  we  will  postpone  the  coniidcrntion  of  ilie  manner  In 
wbicti  u  right  by  tuslom,  firttcrifition,  or  erani,  kc.  ahould  be  cliiimedt 
till  wc  examine  the  structure  of  picas,  in  which  the  title  U  usually  to 
ba  aiaicd  with  particularity. 

•The  consequences  of  a  vnriante  in  actions  in  form  ex  cantracftt,  J^  'ara  | 
have  already  been  considered,  and  we  have  seen  that  llie  g;encral  mlc 
It,  iliat  if  the  whole  of  an  avcnuem  or  allegittiun  may  be  strucK  oui 
witliont  destroying  the  plaintiff's  right  of  action,  it  is  tiot  ncccttary  Id 
prove  it ;  but  that  If  the  whole  cannot  be  sirucii  out  wiihoui  getting  tM 
of  a  pan  essential  lo  the  cauae  of  action,  then,  though  the  avermcni  bo 
more  particular  than  it  need  have  been,  the  whole  must  be  proved,  or 
tlie  ptainiiff  cannot  recovorfitit).  Thus  where  in  an  scilott  against  a  te> 
nam  forbad  husbandry  the  declaration  stated  that  the  defendant  was 
tenant  to  the  plulniiff's  father,  and  that  the  lunda  descended  to  tho 
plaintiff  in  fee;  and  it  was  proved  that  the  lamo  were  devised  to  ilio 
plaintiB'  in  tail,  the  variance  was  held  immaterial,  uid  the  court  ntd 
that  the  (rue  rale  is,  that  on  the  general  issue  in  an  action  on  ilic  ctme, 
nil  material  avcrmenis  are  denied  and  put  in  issue,  but  nothing  el*e; 
and  that  the  estate  of  the  ptaintiS'  was  not  a  material  averment,  and 


<t)  Port.  3  Vol  396. 

id)  Past-  3  Vot.  34r,  S,  Uc. 


Eyloi,  3  Bo*.  &  Put-  4S9  to  464— Alr- 
btiry  ».  Watliy,  I  Hir*.  £39  to  331—3 
S>ut>d.  206.  n.  22    TOT.  n. 84— Wniid. 
ford  U  wife  !•-  Aililrv,  It  Kait,  Mft.— 
Ift  an  ftctmn  nn  (he  cai>e,  wtirre  u  bond 
was  Dlated  to  liavc  bveD  (iiade  by  Lil. 
V'  GiM«,  and  llial  produced  wan  0*g^ 
the  court  held  Itic  mlKiike  ImmalcrUI. 
Alcorn  v-  Weiiliruuh.  1  Will.  115,  f: 
A*  lo  tlic  distincLtnn  between  vtrtince 
II,  h  I*  olh«TWiM:  But'  n.  P.  133.     In  d«»wiliiiig-  lorti  and  caniracta,  •«« 
Pt.3-Lf.  SMibe  modcfur      1  Salk-  IL  in  nol«a— Parcel  t'.  Maonc 
itTerrnt  iKIm.   pott.  3  Vol.      man,  'J  Eutt,  157.    Ai  to  varlMii-e  in 
local  dencrifiiion,  »rn  Jtfleriva  »  Pun- 


,  R«bcrl«  k  othgrt,  13 
c  lmpcdi(,  and  other  real 


miglil  hove  been  rejccictl  in  lolii  an  sur|iliitaige^/)-   AnA  If  the  |i 
m~*  '^^     unitDCcsuiriljr  mahe  a  (illo  to  cumwon  a(  [laMuix,  or  a  vaj,  ttz.  it  llM 
tthccauM  nf  been  dccttlecl  ilul  he  need  not  prove  the  M^r  title  as  tluti  nalcd  in  ■! 
-ution.  dccliinirKiii(nO.    S»  if  ilic  plaimiff  prove  a  pun  ol  his  dcclaraiUm,  j 

l-  J  will  in  eencra)  be  entitled  tu  lecover,  for  there  is  a  malcrial  i]l«li| 

tion  between  iiclions  upnn  contrncts  and  on  lon$ ;  in  an  actioQ  raintdl 
on  a  contract  the  pl.-iiniiiT  must  prove  it  as  laitli  whatever  noy  be  Q 
rorm  of  action[nJi  but  tipon  a  tort,  which  is  often  u^gnvaiei]  « 
many  panicuiarg,  it  is  not  necesflary  to  prove  the  whnlc  case, 
though  the  plainlifT  fall  tn  many  of  the  particulars,  yet  if  be  prove  J 
mtich  of  it  Bs  leaves  hint  a  good  cause  of  action'"  he  ahoJ' 
It  b  however  advisable  lo  avoid  unnecessary  particutarity,  as  nhmtt  q 
plabtifTi  In  an  fiction  for  a  Ubcl,  declared  ihut  he  had  du!^  U 
degree  of  doctor  of  physic.  It  was  held  that  he  must  prove  (hat  he  ij 
ICEnllf  become  physician(/i) ;  so  where  in  an  action  for  an  esctpci  )d 
unnecessarily  staled  that  llie  writ  was  indorsed  for  bail,  by  viriun  of  I 
sflidavlt  of  debt  affded  of  record,  such  affidavit  must  he  produced(a 
And  where  tiy  the  unnecessary  siatcmcnt  ot  a  title  it  appeiin  tboi  IJ 
plaintiff  liat  no  cause  of  action,  it  will  be  fatal;  thus  in  on  octig 
against  ft  ditturber,  in  which  mere  possession  is  a  sul&cicnt  lilte  1 
the  plaintiff,  yet  if  he  show  a  title,  and  it  appear  insufiicicnl,  the  4 
f  I  '3'"*  J  claration  is  bad(i-).  However  where  a  title  is  unnecessarily  'suted  i 
way  of  Inducement  to  the  action  it  needs  not  be  alleged  prceisclyi  ■ 
ill  an  action  on  tlie  case  for  a  nuisance,  if  the  plaintilT  allege  that  I 
was  possessed  for  a  term  of  years,  It  is  sufficient  without  shuwUiB  ti 
cotnmcaccmeDl  of  the  termCrr), 


10  V'nn  V.  while,  2  Hit-  Rep.  8W. 
Winsmare  v.  Bamfnrdc,  3  UuUtr.  3U8. 
Alebuiy  v.  Wilby.  1  Slrit  230 — Cam. 
Uir;.  Pleader,  C.  39' 

(m)  1  Sftimd  :,t6.  II.  3,— Bui.  N.  P. 
T6.--StnKjc  V.  nir^  4  Mod.  «S3.  434. 
WillamoT*  V.  Bamlbrdc,  2  DuUtr-  388. 
Cvm-  Dig.  Pleader,  C.  39. 

(,.)  \Vc«U  V  King  &  King,  12  E»»t. 

ij;   4.U. 

(„)  (iilb-  C.  L  tc  E.  'im'-Unn  ct 
ux.  l^  Mittairc,  Rep.  T.  H»i-i)w.  131 — 
2  Saund-  74.  b-  20r.  o,  3*.— Fcrty  v. 
Imbcr.  6  East.  434.-1  S.lii.  II.  in 
nolc* — Scd  vide  Ueriot  r,  Stewart,  1 
Etp.  Itep.  43r.  a*  to  proof  of  all  the 
ward),  ate  Maitlind  Jeoi  Iter*  f.tioldney 
and  aiintbGr,  3  Cast,  438.  and  see  Car* 


rptt  V.  Smallpage  h.  otiif  r»,  0  E*lt,S 
343,  4.— and   as  Id  vari 
■cription,  I'itch  v.  Ituwiing  and  ol 
2  lien.  Ilia.  3<jr. 

(^)  Moiaeav.  Tliornlon.ST.  tt.'3f 
And  see  Heiiot  v.  Stewart,  l&p-J 
«7. 

(7)  Webb  V.  [Itrno  «ta]..  IB 
Pul.  230. 

(r)  iSauud.  j46.a.  n.3 — Cam.ui 
Pleader,  C.  ^ — Uome  o.  Ca^fon 
Sslk.  353.— Crawihtr  d.  Oldfiebt^d 
Riym.  liUU.— Crimstead  ■>.  All  ~ 
4T-K.717.-Scd  vide  Strode  v.! 
4  Mod.  433.— Akbury  v.  Walby,  1  ltd 
230. 

(rr)  Com.  I>ig-   Pleader,  C  i 
Strode  V.  Dirt,  4  .Mod.  423. 4. 
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Injuries  ex  delicto  are  either  committed  with  or  without  force(«),  and         u. 
are  immediate  or  consequential(r) ;  they  may  also  arise  from  malfea-  ^'^^  rAiiTa. 
zance,  misfeazance^  or  nonfeazance(u).     In  declaratioos  in  trespass,  ^^g  cause  of 
which  lies  only  for  wrongs  immediate  and  committed  with  force,  the  action, 
injury  is  stated  without  any  inducement  ef  the  defendant's  motive  or^  ^'  ^i*A^" 
intent,  or  of  the  circumstances  under  which  the  injury  was  committed,  injury, 
and  the  declaration  immediately  after  the  usual  commencement  in  the 
King's  Bench  runs ;  "  For  that  the  said  defendant  on  the  ■        —  day 
of  ,  A.  D,  — ^'—  with  force  and  arms,  &c.  made  an  assault  on 

the  said  plaintiff,  to  wit,  at  ,  in  the  county  of  ,  and 

then  and  there,  £cc.  (describing  the  injury  according  to  the  facts^  with 
any  sfiecial  damage  that  may  have  accrued^  and  concluding  as  follows ;) 
and  other  wrongs,  to  the  said  plauntiff,  then  and  there  did,  against  the 
fieace  of  our  said  lord  the  king,  and  to  the  damage  of  the  plaintiff  of 
/.  _ — ,  and  therefore  he  brings  his  suit,  &c.(x')."  In  the  Common 
Fleas  the  declaration  varies  in  form,  and  usually  recites  the  supposed 
viXixQiv)*  The  injury  in  trespass  should  be  stated  directly  and  posi- 
tively, and  not  by  way  of  recital,  and  therefore  *a  declaration  "  For  r  •s/s  ] 
that  whereas,**  or  "  wherefore**  the  defendant  did  the  act  complained 
of,  is  bad  on  special  demurrer(x),^^B  and  was  formerly  holden  to  be  so 
in  arrest  of  judgment,  but  now  it  may  be  amended  at  any  time  before 
or  after  judgment  by  a  right  bill,  the  time  of  filing  which  the  court  will 
not  inquire  into(^)  ;'^'  and  in  the  Common  Pleas,  when  the  supposed 
writ  is  recited,  the  mistake  is  aided,  and  will  not  be  a  ground  even  of 
special  demurrer(z).  In  the  statement  of  these  injuries  the  words 
"  with  force  and  arms,"  or  vi  et  armis,  should  be  ado/ited(a)y'^'^°  though 

(«)  Ante,  123.  fo)  Wilder  v.  Handy,  2  Str.  1151.— 

0)  Ante,  125.  Marshal  v.  Kiggs,  2  Stra.  1162. 
0^)  Ante,  134.  (r)  Douglas  v.  HaU,  1  Wils-  99— 

(t>)  See  the  forms  and  notes,  post- 2  White  t>- Shaw,  2  Wils- 203 — ^Goodright 

Vol-  414,  &c.  V,  Johnson,  Andr-  282 — Barnes,  452. 

(w)  See  the  forms,  post.  2  Vol-  416,  Com-  Dig.  Pleader,  C.  86 — S.  P.  ruled 

£cc.  in  Howard  and  Ramsbottom,  C-  P.  Eas* 

(x)  Hore  v.  Chapman,  2  Salk.  636 —  ter  Term,  1810-    Smith,  Attorney- 

Amyon  v.  Shore,  1  Stra.  621. — Good-  (a)  Com.  Dig.   Pleader,  3  M.  7- — 

righfu.  Johnson,  Andr.  282. — Com.  Dig.  Lawe  v-  King,  1  Saund-  81,  82.  n.  1. 

Pleader,  C.  86 — Post.  2  Vol.  414.  140-  n.  4.— Jenk.  Cent.  186. 


(168)  Vide  Colfier  y.  Moulton,  7  Johns,  Eep-  111.    Coffin  v.  Coffin^  2  Mats.  Rep. 
".64. 

(169)  In  Collier  v.  Moulton,  7  Johns.  Hep.  109.  &  Coffin  v.  Coffin,  2  Mass.  Rep. 
"Q,  it  was  held  that  the  "  -whereas**  might  after  verdict  be  rejected  as  surplus- 
je.     But  in  fford*s  Ea^r-  v.  Dishman,  2  Hen-  6f  Mun^  595.    Moore's  Adm*r*  r. 

Daroney  &  another,  3  Hen.  &  Mun-  127,  it  was  held  that  quod  cum  was  bad  on 
eneral  demurrer,  and  was  not  cured  by  verdict.  Vide  3  Sen-  £^  Man.  278-  note. 
0,  in  Lomax  v.  Ilord,  3  Ben'  &  Mun.  271,  which  was  an  action  on  the  case  for 
lamperty,  a  declaration  commencing  with  quod  cum,  was  held  bad  on  general 
emurrer.     Vide  Marsteller  U  others  v.  APClean,  7  Craiich,  158, 

(170)  Vide  2  Iieeve*8  JTist.  E.  L-  265. 


i 


at  THX  SKCLAkATlOS. 

'  tbv  «rttf  Rifid«  of  taking  advantage  of  ibe  omissiua  a  a  tpechl  dtwu 
'■     rcT(ft) :  aod  In  llic  Conimgn  Plca»i  when  llic  word*  4ppcar  in  the  red-:  I 
^  of  Ul  of  ibe  suppoaed  writ,  and  not  in  ibe  count  p«n<  it  in  suRicisD^^ 
and  in  one  rase  Lord  Holt  said  ihui  (hesc  word>  might  be  omillfil 
and  there  U  an  express  legialuuve  provision  to  this  elTeCt  Si 
tndicimm*(r),    TUc  conclusion  of  ttic  ilcclnraiion  io  ircspaM  0 
meni,  Tor  ihtse  forcible  injuries  should  also  be  "  contra  fiatrm  j 
tboUgb  thcjf  ore  mere  word*  of  form  ant)  not  traversable(/)"'  il 
aion  of  that  allegation  will  however  bo  aided  If  not  specially  deti 
i  1  *to(jf );  and  in  tbe  Caltiinoii  FIbub  if  the  words  appear  in  the  r 
the  luppo^cd  writ  that  will  eu{Hcc(5'). 

In  actions  on  ihr  tatr,  when   the  act  or  nonfeasance  compla 
_  was  not  firima  facie  aciionablei  it  in  in  gencriil  necessary  to  a 

mly  tlie  injgry  complained  of.  but  alao  the  circ 
Elt  WB»  committed  ;  as,  that  the  defendant  tveU  kna-niing  the  miac^ 
[  pnpensiiy  of  his  dog,  or  having  been  requctud  to  rcmore  a  nil] 
erected  by  another)  maUciQu^ty  or  fraudulently  contriving  and  inUrntSnf^ 
&c.  (itnting  a  lud  intent  correiponding  with  the  wrongful  act  com- 
plained of)  commUtrd  or  fiermiired  the  act  complained  of. 

In  some  actions  the  teienier  bcin);  material,  must  be  alleged  sod  /trc 
tett  1  OS  in  a  declaration  for  keeping  a  dog  used  to  bite  mankind  or 
thecpi  6tc.(/i),  or  for  enticing  away  a  servant  or  appren[ice(i),  or  for  1 
falself  representing  a  third  person  (it  to  be  trusted,  though  in  ilie  latter  | 
case  the  word  "  fraudulently"  might  be  suflicieni(^).  But  in  an  action  [ 
for  debauching  a  wife  or  servant,  it  is  not  necesiary  (o  allege  or  prove  I 
thai  the  defendant  iinew  thot  the  female  was  the  wife  or  servant  of  th>  j 
plainiifH;/).  And  in  an  action  upon  an  express  warranty,  the  acientcr  ( 
f  ^  need  not  be  alleged,  nor  if  aiatcd  need  it  be  *proved('n).     In  a  docIa>  I 


(A)  4  It  5  Ann.  e.  \6n.  1. 

(d)  Com  Di|r.  Plwder.  3  M.  7. 

(</)  Uty  V- Muikirit,  l.d.  R«ytn.S8S. 
Vin-  \h.  Treipui,  Q.  a.  5. 

<0  Sr  lien.  8.  c.  a— Crown  Cir- 
CoiBp.  123.— ♦  Htwk.  PI-  C-  5S,  6. 

(/)  Uiifael  V.  VercUl,  S  Bl>.  Rep. 
10J3.— 4>ir  V.  Muikett.  3  Salk.  640,  1. 
Com-  ^tg.  Flcoder,  3  M.  8.— Vin  Ab. 
lit.  Contra  Pkccm,  b  tit.  Treip»EE,  Q. 
».  5-— Though  there  i»  no  longer  any 
judpinrnt  (be  the  fine,  (tee  Linsryti. 
CUrk,  1  Sxik.  54—3  Ilia.  Com.  US,  9. 
30«,9— 2Srl.Prac.Ml.— Dayi..  Mu». 
keii,  2  Ld.  tUym.  08S~Vin.  Ab.Tres- 
pMi,  Q.  ».  $)  yet  L/ird  Holt,  In  Day  v. 
Mockett,  3  Lord  Uiym.  9SS.  said,  the 


trordi  muiit  not  be  omitted  j  yib  alio 
the  above  caae*  i  ;ind  yet  in  (onta  e) 
eeuante  ratione  cftiai  tl  tpia  lex.  »»m  ^ 
the  euie  of  Ptedges—Rcid  -c.  Brvbk-  I 
m»n,3T.R.  157.— llderton»IU«rtolt,  j 
3  Men   BU.  161. 

if)  4  5(5  Ann- &  16. 

(f)  Com.  Uig.  Ple»der,  3  M.  8. 

(A)  Post.  2  VoL  288.  n.  h.  and  oai 
there  referred  (o. 

(0  Pom.  3  Vot.317  n- y. 

(*■)  Port,  2  Vnl.  32&  T 
more  n.  Green  bank,  Willcs,  S&4- 

(I)  Po»l.  S  Vol.  313.  n.  r-  3IJ.  n.  a- 

(fli)  Hlllianuon  v.   Allison,  a  Eut,  I 
445. 


(171)  Vide  GivAui-T.  nomof,  HJehm.  Ittp- ISi- 


OF  THE  DECLARATION. 


277 


ration  against  the  mere  continuer  of  a  nuisance,  it  is  advisable  to  state,       l^ 
that  he  was  requested  to  move  itCw).  Fo^urtlUy! 

We  have  already  seen  how  far  the  defendant's  motive  or  intent  affects  the  cause  of 
the  form  of  the  action  ;  and  that  in  general,  when  the  act  occasioning  ^^^*^'*' 
damage  is  in  itself  unlawful  without  any  other  extrinsic  circumstance, 
the  intent  of  the  wrongdoer  is  immaterial  in  point  of  law,  though  it 
may  enhance  the  damages(o) ;  as  observed  by  Lord  Kenyon,  there  is  a 
distinction  between  answering  civiliter  et  criminaUter  for  acts  injurious 
to  others ;  in  the  latter  case  the  maxim  applies,  actiis  non  facit  reum 
nisi  mens  sit  rea :  but  it  is  otherwise  in  civil  actions,  where  the  intent 
is  in  general  immaterial  if  the  act  were  injurious  to  another(A).  Lord 
Ellenborough's  observations  in  the  case  of  the  King  v.  Phillips(^),  in 
regard  to  indictments  elucidate  this  doctrine :  <^  If  any  particular  bad 
<<  intention  accompanying  the  act  be  necessary  to  constitute  it  a  crime, 
<<  such  intention  should  be  laid  in  the  indictment.  In  many  cases  the 
"  allegation  of  intent  is  a  merely  formal  one ;  being  no  more  than  the 
<<  result  and  inference  which  the  law  draws  from  the  act  itself,  and 
<(  which  therefore  requires  no  proof  but  what  the  act  Itself  supplies. 
<^  But  where  the  act  is  indifferent  in  itself,  the  intent  with  which  it  was 
<(  done  then  becomes  material,  and  requires,  as  any  other  substantive 
**  *mattcr  of  fact  does,  specific  allegation  and  proof/'  In  an  action  for  [  *S78  ^ 
the  consequences  of  a  public  nuisance,  it  is  not  usual  to  state  any  undue 
intent  on  the  part  of  the  defendant(r).  So  in  an  action  on  the  case  for 
pirating  the  plaintiff's  copyright  in  a  book,  it  is  sufficient  to  state  that 
the  defendant  published  and  sold  the  spurious  copies,  without  alleging 
or  proving  any  intention  on  the  part  of  the  defendant  to  pirate  the 
copyright  or  injure  the  sale  of  the  plaintitF's  book(«);  and  in  an  action 
on  a  stiitute,  as  on  the  black  act  against  the  hundred,  it  is  sufficient  to 
follow  the  words  of  the  act,  and  on  that  particular  statute  it  was  held 
unnecessary  to  state  that  the  stack  of  oats  and  barn  were  unlawfully,  or 
wilfully  and  maliciously  set  on  ^Te(t),  If,  however,  a  malicious  or 
wrongful  intent  be  unnecessarily  stated,  it  need  not  be  proved(u) ;  and 
where  there  is  evidence  to  prove  the  allegation,  it  may  be  advisable, 
in  aggravation  of  the  damages,  to  state  the  defendant's  malicious  in- 
teni(x;). 

In  stating  the  defendant's-  intent  or  motive,  when  necessary,  the 
language,  as  in  all  other  parts  of  pleading,  should  correspond  with  the 


(«)  Winsmore  v.  Greenbank,  Willes, 
«83.— Post.  2  Vol.  380. 
(o)  Ante,  129.  130. 
{p)  Per  Kenyon,  Ch-  J.— Haycraft  v, 
>easy,  2  East,  104 — The  other  judges 
"(fered  from  his  lordshipi  but  only  in 
e  application  of  this  principle  to  the 
'"ticular  case.    As  to  the  materiality 
bad  intent,  see  the  observations  in 
Bailiffs,  &c.  of  Tewksbury  v-  Dis- 
.^..,  6  East,  438,  and  in  the  King  v. 
Philips^  id.  454. 


(q)  6  East,  473,  4.— And  see  Crown 
C.  C.  126. 

(r)  Post.  2  Vol.  288,  9. 

(a)  Roworih  v,  Wilkes,  1  Campbell's 
Ni.  Pri.  94.  98."— Post.  2  Vol.  364,  5. 

(0  Allan  V.  The  Hundred  of  Kirton, 
2  Bla.  Rep.  842.— Crown  C.  C.  126. 

(m)  Williamson  t?.^  Allison,  2  East, 
446. 

(v)  On  same  priaciple,  as  stated  la 
4  Hawk.  p.  C.  56. 


real'flr  probable  Tkh  or  the  pBMicular  cm.  '  In  fn  fltilon  far  **! 
K'l''.'"'     ctoiit  aiTMt  Tor  a  pretended  tlcbt,  it  is  uiunl  to  slate,  ■'  ihn  ibc  ded 

icittieor  "  3m  wrongfully  and  unjusilf  conuiving  onil  inictiiling  to  imprfi 

"  h&ras»,    ujiprcM,   tind   injure  the  pUinliff,    ralnelj'  and  rnnlidatul^ 

<37fi  )  «  caused  the  writ  to  be  Uaucd,  and  the  Bfreu  made.  &c."(ipj ;  und  •in 
B  dcclaMiion  for  a  malicious  prosecution  of  a  criminal  iihuTii^i  inju* 
rlousi  M  vicll  to  the  character  a>  to  the  liberty  of  the  pliintifT,  the  in- 
tent to  prejudice  ibc  character  is  nUo  statcd(ar}.  Sg  in  aciioni  fof 
verbal  or  written  ahnder,  the  malicious  Intent  to  injure  Ibo  plaliitilTill 
bU  character,  and  il'  the  words  relate  to  his  trade,  in  auch  trade,  should 
be  stDted(>/) ;  but  wbero  Trotn  the  nature  of  the  injury  there  h  no  Cti- 
(Jencc  ihui  the  dcfcndwt's  motive  was  ntotlce,  as  in  an  action  Kir  ijo- 
bauching  a  daughter  ur  servant,  that  word  should  be  oniitted(r).  Aod 
(vbcrc  the  injur;  is  the  breach  of  a  contract  express  or  in^plicd;  as 
for  n  fnlge  trarraniy,  or  against  a  carder,  bailee,  £cc,  the  declaratioD 
uuully  stales  the  deceit  or  breach  of  contract,  without  any  allegation 
of  inalicc(n).  So  in  actions  against  officers,  &c.  for  the  non-obsemnce 
of  a  public  duly,  (unless  malice  be  csseniJat,  as  In  an  action  againat  a 
returning  ofticcr  of  a  horougli  for  refusing  a  vote  at  an  election,  (tcX*) 
the  breach  of  duly,  and  ititcniton  to  deceive  or  injure  the  plainiiS',  are 
stated,  without  alleging  any  other  undue  intent,  as  in  an  action  agkinst 
the  sheriff  for  an  escape,  fcc.(i). 

\\nicn  it  is  maieriol  to  show  an  nndue  motive  or  intent  it  is  sekkn-i 
necessary,  in  a  civil  action,  to  slate  it  in  Ifrma,  it  is  sulficient  if  ii  1. 
xubsianliaily  shown.  Thus  in  an  action  against  a  returning  ofiiccr,  it . 
refusing  a  vote  at  an  election,  though  a  bud  inient  is  necessary  tu  the 

feso  )  support  of  the  action,  yet  the  word  wroiig/ullt/  intending  "to  deprive 
the  plainiifT,  Sec.  is  sufficiently  indicative  of  a  malicwim  lntcnt((/).  So 
in  a  declaration  for  slander,  though  it  is  usual  to  stale  that  the  defendant 
m<iAci'nrM/y  published  the  scandal,  yet  the  word /a^ff/y  alone  is  suffi- 
cieni(r);  so  in  an  action  for  harbouring  the  plaintiff's  wife,  though  the 
mere  statement  of  the  harbouring  might  be  insufiicienti  because  it  is 
lawful  in  some  instances  for  tlic  wife  to  leave  her  husband,  yet  the 
ivords  v'llnvfuUy  and  unjusily  harboured,  Stc.  will  sufficiently  desig- 
nate the  defendant's  conduct  to  have  been  illegal(/). 

With  regard  to  the  statement  of  the  injitry  it»r{f,  Ills  frcijoeDlIy 
sufficient  to  describe  il  generally,  without  setting  out  the  paniculnri 
nf  lbs  defendant's  misconduct ;  thus,  in  an  action  on  the  case,  for  ia< 


l-osl.  3Vi>1.231. 
Post.  9  Vol.  398-  30:j. 
Von.  3  VoL  SM. 
Pom.  3  Vol.  31S. 
Post.  3  Vol.  3W-3I9- 
ilarmsn  v.  Tippcndoi  &  ollien. 
55$.  S63.  368  n-  *- 

ruBt.  if  Vol.  oio. 

lUrman  v-  Tappenden  leathers. 


tifnatiii  or  pnHaiiS  ccutc — JqOM  iV 
Girin,  Gilb.Css-  L.  h  R.  190. &c.-«ndt 
s(  In  Ibo  WArd  Ji-imdultMlH,  1'hk  1M> 
hiTi,  t(c-  of  Teu'besbtiry  r.  INMon,  S 
Bjut,  <4S.  Stc. 
(e)  J  Satind'  213.  a-  n.  2 — From  iba 
of  probable  cause,  mulicc  m»y  b« 
nlly  is  implied.— Juhii- 
I  T-  H,  .S+S- 
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ducing  the  plaintiff's  vrife  to  continue  absent,  it  is  sufficient  to  state        U. 
that  the  defendant  unlawfully  and  unjustly  persuaded,  procured,  and^*  ^thT* 
enticed  the  wife  to  continue  absent,  by  means  of  which  persuasion  she  the  cause  of 
did  continue  absent,  &c.  whereby  the  plaintiff  lost  her  society;  with- *<i*'<^"' 
out  setting  forth  the  means  of  persuasion  used  by  the  defendani(.^).  So 
in  actions  for  diverting  watek*  from  a  stream,  or  for  disturbance  of  a 
right  of  common,  way,  &c.  it  is  sufficient  to  allege  a  diversion  or  dis- 
turbance generally  without  showing  the  particular  mode(//),  unless  *in   f  *38l  1 
an  action  against  the  lord,  in  which  case  it  is  said  that  a  particular 
surcharge  ought  to  be  8hown(e).    And  in  an  action  on  the  case  against 
a  master,  for  the  negligence  of  his  servant,  it  has  been  decided  that 
the  negligence  may  be  stated  as  that  of  the  master,  without  noticing 
the  servant ;  but  as  the  object  of  pleading  is  to  apprize  the  opposite 
party  of  the  facts,  it  is  more  correct  to  state  them  truly(/). 

The  mode  of  framing  declarations  for  writteyi  and  verbal  slander,  is 
pointed  out  in  the  precedents  and  notes  in  the  2d  volume(^^).  Where 
the  slander  is  prima  facie  actionable,  as  for  calling  a  person  directly  a 
thief  or  stating  that  he  was  guilty  of  fierjury^  8cc.  a  declaration  stating 
the  defendant's  malicious  intent,  and  the  slander  concerning  the  plain- 
tiff, is  sufficient  without  any  prefatory  inducement;  but  where  the  words 
do  not  naturally  and  per  se  convey  the  meaning  the  plaintiff  would 
wish  to  assign  to  them,  or  are  ambiguous  and  equivocal,  and  requirei 
explanation,  by  reference  to  some  extrinsic  matter /to  show  that  they 
were  actionable,  it  must  not  only  be  stated  that  such  matter  existed, 
but  also  that  the  words  were  spoken  of  and  concerning  it(/i).  In  such 
case  four  distinct  positive  allegations  are  in  general  necessary ;  as  in 
a  declaration  for  accusing  a  person  of  having  been  forsworn  In  an  v^n- 
siver  in  Chanc€ry{i)y  firaty  the  fact  of  such  answer  upon  oalh,  aecondly^ 
a  colloquium  or  speaking  *by  the  defendant  of  and  concerning,  or  with  [  *382  ~j 
reference  to  such  answer,  thirdly^  the  words  themselves,  and  fourthly^ 


{g)  Winsraore  v.  Greenbank,  Willes, 
577.— The  King  v.  Fuller,  1  Bos-  & 
Pul.  180 — Anon.,  Ld.  Rayra.  452. — 
Anon.,  3  Leon.  13* 

{h)  Anon.,  3  Leon.  13 — Anon-,  Ld. 
Raym.  452. — Com-  Dig.  Actions  Case 
Disturbance,  B — 1  Saund.  346.  a — 
Post.  2  Vol.  401,  &c. 

(<?)  1  Saund.  346.  a.— Post.  2  Vol. 
^01,  2. 

(/)  Brucker  t>.  Fromont,   6  T.  R. 


659.— M'Manus  v.  Crickett,  1  East, 
110. 

to)  Pages  303  to  313. 

(/i)  Hawkes  v.  Hawkey,  8  East,  431. 
Roberts  t^  Camden,  9  East,  93. — Post. 
2  Vol.  303  to  313.  in  notes. 

(t)  The  term /or«wom  is  not  in  itself 
actionable.— Holt  v.  Scholefield,  6  T. 
R.  691.— Hawkes  v.  Hawkey,  8  East, 
427.— Roberts  t>.  Camden,  9  East,  93  »72 


(172)  So,  to  say  that  the  plaintiff  has  sworn  false,  or  taken  a  false  oath,  is  not 
— '^lonable ;  Vaxtghan  v.  Havens,  8  Johns^  Jiep-  109*     Without  a  colloquium  of  its 

ng  in  a  cause  pending  in  a  court  of  competent  jurisdiction,  and  on  a  point 
.Jiaterial  to  the  issue.     J^iven  v.  Munn,  13  Johns*  Hep-  48-     Hopkins  v.  Beedle, 

aine*8  Hep.  347«     Ward  v.  Clark,  2  Johns-  Hep.  10.     M*Claughry  y.  Wetmore, 

)hn9.  Hep.  82.     Chapman  v-  Smith,  13  JohnS'  Hep.  68. 


Oie  tnucnita  that  the  dcfcndAnt  meant  hj  thoie  wArds  to  inipate  { 
to  ihc  pbintifT  in  ituch  h»  unswer,  nnd  llie  Dmtsiiun  of  the  culto 
will  nut  tn  this  caic  lie  aided  even  by  a  vcrdici^/) ;  the  lamc  I 
gcnenil  prcr4iU  In  regard  to  slander  injurious  lo  a  pei-ton  in  hittn 
proresMODi  tcc-(^)  i"^  but  tlic  gcticnt  inducement  of  good  clunictcr  9 
inooccnce  cC  the   partlcijlar  charge  U  unncceti»iTy,  bccauM:  tbe  li 
pretumcit  innncence  of  a  crime  lUI   (he  coninry  be  eitabUshaj 
The  iilanderoiiH  words  should  be  slated  as  ific)'  were  tittered,  1 
v(  tvurds  xjiokcn  in  ilic  third  pcrton  will  ncil  «up[)ui'l  a  count  fe^ 
spoken  in  the  accond,  nnd  rice  vena^m),*'^  nor  will  words  1 
way  of  intcrrogalion  support  a  chRrgc  of  words  spoken  aRirmaiQ 
However  the  addition  or  omtsaion  of  a  word  will  not  prcjudicf 
it  alter  the  scnsc(o)  i  and  the  pin! n it ff  need  not  prove  all  ih«  1 
Imd,  thoueli  he   tnusi  prove  eucli  of  Ihem    at  will   be  sufGcIenT^fl 
sustain  bit  aciioni   and  it  will  not  sufiice  [o  prove  er'itiivalent  exprcc 
«on»(/l)."'''    Where   some  of  the  words  wevc  not  Bc(io«:a)lc,  yet  iL 
spoken  at  the  same  time  as  the  sciionable  words,  they  may  all  l>e  bUlcd^ 
in  otte  count ;  hut  if  words  not  actionable  be  stated  by  'ttiemwiret  in  J 
A  distinct  countf  and  entire  damages  be  given,  judgment  will  be  arrcu* 
ed(v)tt<^  and  words  not  actionulile  may  be  given  in  evidence  In  >ggT&> 
vation  of  damages  though  not  staled  in  the  dcclaration(r) {f*  anil  k  I 


(ji  tiawkce  V-  Miwkey,  a  East,  4.10, 
♦31.— PiMl-  3  Vol.  303  lu  313 — intl  I 
Saund.  343  in  nolo, 

(1)  Pott.  3  Vol.  303.  n.  u. 

(0  Ante,  226^P<.bL  3  Vol.  304. 
n.  *. 

(«b)  Tlie  King  w.  Berry,  4  T.  E.  317. 
Bui.  H.  P.  S^Po»i.  2  Vol.  313.  "■  k. 

{n)  B»ni*t  s.  lloUowsy,  8  T.  R.  150. 

(s)  But.  N,  P-  6~N<1«on  i>.  Dixie, 
Hep.  T-  llardw.  305, 6. 

ip)  Maitlind  ■».  Coldney.  3  Eiit, 
438-— Jon«i  V.  Civin,  iiWa-  L  &  E  329. 


3  Smnd.  74.  b — I  SaUc- 11-  in  mritaj—  I 
NEleon  o.  Dixie,  Kep,  T-  Hardw. 303,  S,l 
The  Kinff  t>,  Btrry,  4T.  R.  n7—fHA,\ 
N.  r-  5.— Hex  II.  Ucfc.  2  Cunph.  1S4.  I 

CflJ  J«mes  Osbomc's  C«*e,  10  0>.  ' 
131.  a — 2  Sa.md.  307-  a.  o  1.— OlUlMr  _ 
t>.  Home.  3  ^V11■■  183.— Vin.  Ah.  Ua. 
mages,  Q. 

(r)  Metd  r.  Daubigny,  Peake's  C. 
N.  P.  125.— ChkHler  v.  Barret,  PeakA 
C. N.  p.  22— Ue  IV  llntoii, IVJm> C. 
N.  P,  166.-Bul.  N.  P.  7^Ci»k  r. 
Field,  3  i:sp.  Kep.  133, 4. 


(li^)  Vide  lirnis  *■  Smith,  7  Snimt.  Rtp.  359. 

(174)  Vide  C>fenuu>.  SvurtuicA'f.  9 /«Aii>.  A41. 48.  49. 

(175)  Vide.Wrr  V   MilieT,  8/sAur.  Rtp.  7i-    Contra,  Traccy  x   BorUm,  1   | 
Binary,  3Si.  n. 

(176)  11  <■  Blifficlcnl  if  the  plainiilT  prove  tlic  aubioiine  of  IIk  tvord*.    J'liil-  | 
bfit'  Bv.  154.     'roril  *.  Clifk,  2  Jituu.  Rep-  X%    And  it  hai  been  licld  that  ft 
tlccluratioo,  chaffrinir  that  ilio  tlefen Jitit  tpoke  certain  word*,  in  •niknancc  tfifil-   I 
(oqt) — wM^od-    Xintittlj/V'  Liany,  I  ilrnnry,  303.    If  tlie  urorJi  liid  an  llnl   I 
tbe  plaintifT  itt>le  the  goods  of  A.  'hey  will  nol  be  supported  by  priiof  that  tlui 
defcndut  said  that  he  stole  the  gwids  of  B ;  nr  if  it  be  clnrg«d  thai  die  defintd' 
Hit  isiit  lliit tlic  plalntitr  consplnid  vritli  B.  C  &  D,  it  nill  no*  br  siilBeknt U  ^ 
pmteihulhi'  dcfviiijuiti  said  that  the  pbkinlilT  conspired  wltliBEt  Ct  Ibciehr. 
inj;  distinct  eflVncca.    Jainiimi.  T'tie.  G  BiBnit/,  131- 
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has  even  been  decided  that  ivords  actionable  in  themselves,  though  not         ir. 
stated  in  the  pleadings,  may  be  proved  in  order  to  show  quo  ardmo^  the  ^  pabts. 
defendant  spoke  the  words  declared   upuD(«).     An  inuendo  "  as  he  ^\^^  cause  of 
(meaning  the  said  plainlifif,)"  is  only  explanatory  of  some  matter  al- action, 
ready   expressed,    it    serves  to  apply  the  slander  to   the  precedent 
matter,  but  cannot  add  or  enlarge^  extendy  or  change  the  sense  of  the 
previous  words,  and  as  already  stated,  the  matter  to  which  it  alludes 
must  always  appear  from  the  antecedent  parts  of  the  declaration(/)  ;'79 
but  when  the  new  matter  stated  in  an  inuendo  is  not  necessary  to  sup- 
port the  action  it  may  be  rejected  as  surplusa$i;e(2^).^^^ 

The  statement  of  the  time  of  committing  injuries  ex  delicto  is  seir 
dom  material,  it  may  be  proved  to  have  been  committed  either  on  a 
day  anterior  or  subsequent  to  that  stated  in  the  declaration(i;) ;  and  in 
an  action  on  the  case  for  a  malicious  prosecution  it  is  not  necessary  for 
the  plaintiff  to  prove  the  exact  day  of  his  acquittal  as  laid  in  the  de- 
claration, so  that  it  appears  to  have  been  before  the  action  brought, 
and  ^therefore  a  variance  between  the  day  laid,  and  the  day  of  trial 
mentioned  in  the  record  produced  to  prove  the  acquittal,  is  not  mate-  [  *384  ] 
rial,  the  day  not  being  laid  in  the  declaration  as  part  of  the  description 
of  such  record  of  acquittal*  but  if  it  had  been  so  laid,  or  if  the  plaintiff 
affect  to  state  the  teste  or  return  of  process  and  misdescribe  it,  the 
mistake  wotild  be  fatal(x/T;).  Where  the  injury  was  capable  of  being 
committed  on  several  days,  as  in  trespass  to  land,  it  may  be  described 
as  having  been  committed  on  such  a  day  and  on  divers  other  days  and 
times  between  that  day  and  the  exhibiting  of  the  plaintiff's  bill,  or  the 
commencement  of  the  suit  ;^^^  and  in  such  case  the  first  day  should  be 
laid  anterior  to  the  first  injurious  act,  because  the  plaintiff  would  not 
be  permitted  to  give  in  evidence  repeated  acts  of  trespass,  unless  com- 
mitted during  the  time  laid  in  his  declaration,  though  he  might  recover 
as  to  a  single  trespass  committed  anterior  to  the  first  day(w).^»2  jqu^ 
where  the  act  complained  of  was  single  in  its  nature,  as  an  assault^  it 

(0  Id.  ibid,  and  the  cases  referred  (r)  Post-  2  Vol.  287.  293.  Cc  Lit. 

to  in  Thompson  V- Bernard^  Campb.  Ni.  383.  a.— 1  Saund-  24.  n.  1.— 2  Saund. 

Pri.  48,  9.  295.  n.  2. 

(<)  1  Saund-  243.  n.  4. — ^Hawkes  v.  (tn>)  Purcell  v.  Macnaniara,  9  East, 

Hawkey,  8  East,  430,  1 — Roberta  t>.  157.— Woodford  &  wife  v.  Aaliley,  11 

Camden,  9  East,  95 — Anon-,  Gilb.  L.  East,  508.— S-  C*  2  Campb.  193- 

&  E.  116,  117.— Post.  2  Vol.  308.  n-  q.  (w)  Post.  2  Vol.  414. 

(u)  Roberts  v.  Camden,  9  East,  95. 


(179)  Vide  PeUon  v.  Ward^  3  CaineU  Rep.  7^-  Thomas  v-  CroftpeU,  7  Johns. 
p,  271.  Van  Vechten  v*  Hopkins^  5  JohnS'  Rep-  211.  Vaughan  v*  Ravens,  8 
^7M.  Rep- 109. 

(180)  Vide  Thomas  v.  Croswell,  7  Johns.  Rep.  272. 

(181)  Vide  Bumham  v.  Webster^  5  Mass-  Rep,  266-  269. 

(182)  Vide  Phillips*  Ev.  134. 
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II.         ivould  be  demurrable  to  state  that  it  was  committed  on  divers  days  and 

Its  parts,      ♦imesr^'i  »83 
Fourthly         i»«"C»^:r;. 

the  cause  of      The  filace  is  only  material  in  local  actions,  and  where  the  situation 
action.  of  the  land,  houses,   &c.  is  particularly  described,  as  in  trespass  and 

replevin.is^  In  transitory  actions  we  have  seen  that  it  may  be  sufficient, 
in  general,  merely  to  state  that  the  injury  was  committed  in  the  county 
at  large,  though  it  is  advisable  to  follow  the  usual  course  of  stating  a 
[  »385  j  town  or  parish  in  the  county(i/) :  and  ♦though  the  action  is  local,  yet  it 
is  not  necessary  to  give  a  local  description  to  the  nuisance  in  an  action 
for  diverting  the  water  of  a  navigaiion(z) ;  a  plaintiff  in  such  an  action 
may  indeed  make  it  necessary  to  prove  the  gravamen  in  a  particular 
place,  by  giving  it  a  specific  local  situation ;  as  by  alleging  the  nui- 
sance to  be  standing  and  being  at  a  certain  place  particularly  described  ; 
but  in  general  such  particularity  is  not  necesnary  and  ought  to  be 
avoided(a).  However  in  trespass  to  land  it  may  still  be  proper  to  state 
the  paristi  or  place  where  the  land  is  situtite(6);  and  in  replevin  the 
particular  place  where  the  distress  was  made  should  be  stated^  and  it 
will  not  suffice  merely  to  name  the  parish(0'^^^ 


4thly,  lu  actions  for  torts,   the  damages  resulting  from  the  injury,  arc 

The  stale,  frequently,  and  in  some  cases  necessarily,  siated,  in  addition  to  the 
damaffcs.  usual  conclusion  of  the  declaration,  ad  damnum^  &c.  Damages  are 
termed  general  or  special.  General  damages  are  such  as  the  law  iw- 
Jilies  to  have  accrued  from  the  wrong  complained  of.  Special  damages 
are  such  as  really  took  place,  and  are  not  implied  by  law,  and  are 
either  superadded  to  general  damages  arising  from  an  act  injurious  in 

(or)  Id.   ibid.— English  v.  Purser,  6  v.  Douglas  et  al.,  2  East,  502— Jeffe- 

East,  395.— Macfadzen   v.  Olivant,  6  ries  v.  Duncorabe,  11  East,  226  —Fatal 

East,  391.  misdescription  "  in  the  united  parishes 

(y)  Ante,  2r9  to  285.  of,   &c."  Goodtitle  d.  Pinsent  v.  Lam- 

(r)  Mersey  &  Irwell  Navigation  Co.  miman,  2  Campb.  274.— Ante,  279  to 

V.  Douglas  et  al.,  2  East,  497.— JeflTe-  285. 

ries  V.  Buncombe,  11  East,  226.  (6)  Co.  Lit.  125.  b.n.  2- 

(a)  Mersey  &  Irwell  Navigation  Co.  (c)  Post.  2  Vol.  411.  n.  1. 


(183)  Contra  JJurg-M*  v.  Freelove,  2  Bot.  &  Put.  425.  Phillips'  Ev.  134.  The 
■u-ords  then  afterwards  continuing  his  said  assault,  were  held  not  to  be  within  the 
technical  meaning  of  a  continuando,  and  were  good  at  least  after  verdict.  Blurm 
V.  S-wifty  2  Miasa.  Hep.  50. 

(184)  If  a  trespass  be  committed  in  a  township  which  before  action  brought  is 
subdivided,  the  trespass  may  be  laid  in  the  original  township*  Renaudet  v. 
Crockery,  1  Caine*8  Rep^  167' 

(185)  Ante,  161. 
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ilseify  as  where  some  particular  loss  arises  from  the  utterin$>;  of  slan-        11. 
derous   words  actioDable  in  themselves,  or  are  such  as  arise  from  an  ^* '^f.™* 
act  indifferent  and  not  actionable  in  itself  but  injurious  only  in  its  con- the  cause'  of 
sequences,  as  where  words  become  actionable  only  by  reason  of  special  action, 
damage  ensuing.     It  has  been  held  that  the  special  damage  must  be  a 
legal  and  natural  ^consequence  arising  from  the  tort,  and  not  a  mere  |]  *386  3 
wrons:ful  act  of  a  third  person(a),  or  a  remote  consequence,  as  the 
loss  of  a  lieutenancy  by  imprisonment(d).     It  does  not  appear  neces« 
sary  to  state  the  former  description  of  damages  in  the  declaration,  be- 
cause presumptions  of  law  are  not  in  general  to  be  pleaded(r).  There- 
fore, though  it  is  usual,  in  an  action  on  the  case  for  calling  the  plaintiff 
a  thief,  to  state  that  by  reason  of  the  speaking  of  the  words  the  plain- 
tiff's character  was  injured,  yet  that  statement  appears  unnecessary, 
because  it  is  an  intendment  of  law  that  the  plaintiff  was  injured  by  the 
speaking  of  such  words(e/). 

But  when  the  law  does  not  necessarily  imply  that  the  plaintiff  sus- 
tained damage  by  the  act  complained  of,  it  is  essential  to  the  validity 
of  the  declaration  that  the  resulting  damage  should  be  shown  with 
particularity;  as  in  an  action  by  a  master  for  beating  his  servant,  or  by 
a  commoner  for  surcharging  a  common,  in  which  the  allegations  fier 
quod  aervitium  amisit^  or  /icr  quod  firqficium  communia  sua  habere  non 
fioeuit  are  material(ff)J^  So  in  an  action  for  words  not  actionable  in 
themselves,  but  becoming  so  only  in  respect  of  particular  damageC/"). 
And  whenever  the  damages  sustained  do  not  necessarily  arise  from  the 
ace  complained  of,  and  consequently  are  not  imfilicd  hy  law,  in  order 
to  prevent  the  surprise  on  the  defendant  which  might  otherwise  ensue 
on  the  trial,  the  plaintiff  must  in  general  state  the  particular  damage 
which  he  has  sustained,  or  he  will  not  be  permitted  to  give  evidence  of 
\\(jg)'  Thus  in  an  action  of  trespass  and  false  imprisonment,  *where  f  **387  "] 
the  plaintiff  offered  to  give  in  evidence,  that  during  his  imprisonment 
he  was  stinted  in  his  allowance  of  food,  he  was  not  permitted  to  do  so 
becdUse  that  fact  was  not  stated  in  his  declaration(/i),  and  in  a  similar 
action  it  was  held  that  the  plaintiff  could  not  give  evidence  of  his  health 
being  injured,  unless  specially  state('(i).  So  in  trespass  for  takin^i:  a 
horse,  nothing  can  be  given  in  evidence  but  what  is  expressed  in  the 

(a)  Vicars  t>.  Wilcocks,  8  East,  1.—  (/)  1   Saund.   243.   n.  5.— Lowe  tr. 

Morris,*'.  Langdale,  2  B.  &  P.  289.  Harwood,  Sir  Wm.  Jones,  196.— Moore 

(6)  Boyce  v.  Bayliffe,  1  Caropb.  58.  v,  Meagrber,  1  Taunt.  39. 

^0.  (^)  See  the  rule   in   utsumpnt^  ante» 

(c)  Ante,  226.  332.— Hartley  v.  IIerrin|r,  ST   R   133. 

(i/)  Lowe  V.  Harwood,  Sip  W-  Jones,  (A)  Lowdcn  t>.  Goodrick,  Peake,  C- 

196 — 1  Saund.  243.  b,  n.  5.  N.  P.  46. 

(0  Robert   Mary's  Case,  9  Co.  113.  (»)  Pettit  v.  Addington,    Peake,  C. 

a — 1  Saund.  346.  a.  b.  n.  2.— Pindar  v.  N.  P.  62. 
Wadsworth,  2  Bast,  154. 


(186)  Vide  Mmell  &  Wtller  v,  CoUlcn,  13  Johm.  JRep.  403. 
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11.  declaration(A'),  and  if  money  be  paid  in  order  to  reg^ain  possession,  such 
l\*  ^th^*  payment  should  be  alleged  as  special  damagc(/).  So  in  an  action  for 
the  cause  of  defamaiion,  whether  the  words  are  actionable  in  themselves  or  not,  yet 
action.  the  plaintiff  will  not  be  permitted  to  give  evidence  of  any  particular 

loss  or  injury,  unless  it  be  stated  specially  in  bis  declaration(;7!).  If  an 
action  be  brought  for  words  not  in  themselves  actionable,  and  the  plain- 
tiff does  not  prove  the  special  damage  laid  in  the  declaration  he  will 
be  nonsuited,  because  the  special  damage  is  in  such  case  the  gist  of 
the  action ;  but  where  the  words  are  of  themselves  actionable,  the  jury 
must  find  for  the  plaintiff,  though  no  special  damage  be  proved(n). 
Words,  though  actionable  in  themselves,  and  not  stated  in  the  decla- 
ration, may,  we  have  seen,  be  given  in  evidence  to  show  the  malice  of 
the  defendant,  but  the  jury  ought  not  to  give  damages  for  such 
■word5(o). 

In  trespass  the  declaration  concludes  "  and  *other  wrongs  to  the  said 
plaintiff  then  and  there  did,  against  the  peace,  8cc.;"JS7  and  under  this 
allegation  of  alia  enormia^  some  matters  may  be  given  in  evidence  in 
aggravation  of  damages,  though  not  specified  in  any  other  part  of  the 
declaration (/i).  Thus  in  trespass  for  breaking  and  entering  a  housei 
the  plaintiff  may  in  aggravation  of  damages  give  in  evidence  the  de- 
bauching of  his  daughter,  or  the  battery  of  his  servants  under  the  ge« 
neral  allegation  alia  enormiay  8cc.(9^),  or  this  matter  may  be  stated 
specially(r),i8*  but  he  cannot  under  the  alia  enormia  give  in  evidence 
the  loss  of  service  or  any  other  matter  which  would  of  itself  bear  an 
action,  for  if  it  would,  it  should  be  stated  specially;  and  therefore  in 
trespass  quare  clausum  Jregit^  the  plaintiff  would  not  under  the  above 
general  allegation  be  permitted  to  give  evidence  of  the  defendant's  ta- 
king away  a  horse,  8cc.(«). 

The  particular  damage  in  respect  of  which  the  plaintiff  proceeds, 
must  be  the  legal  and  natural  consequence  of  the  words  spoken,  and 
not  an  illegal  consequence(0 ;  and  extra  costs  are  not  recoverable  as 
special  damage(t^) ;  and  therefore  in  an  action  for  words  it  is  not  sufB- 


{k)  Sippora  v.  Basset,  1  Sid-  225.— 
Vin.  Ab.  Evidence,  T.  b-  6 — Holt,  700. 

(/)  Lindon  v.  Hooper,  Cowp.  418. 

(m)  1  Saund.  243.  n.  5. 

(n)  1  Saund.  243-  n.  5 — Bui.  Ni.  Pri. 
6. — Lowe  V.  Harwood,  Sir  Wm.  Jones, 
196.— Morris  v.  Langdale,  2  Bos.  & 
Pul.  284. 

(o)  Thompson  t>.  Bernard,  1  Camp- 
bell's Ni.  Pri.  49— Ante.  383. 

(/>)  Bui.  Ni.  Pri.  89.— Holt's  Rep. 
699,  700. 


{q)  Id-  ibid. — Russel  v.  Corn,  6  Mod. 
127. 

(r)  Id.  ibid. 

(*)  Bui.  Ni.  Pri.  89— Holt,  700  — 
Sippora  v.  Basset,  1  Sid.  225. — New- 
roan  V,  Smith  et  al.,  2  Salk.  643 — ^Dix 
V.  Brookes,  1  Stra.  61. 

(r)  Vicars  v.  Wilcox,  8  East,  3 — 
Morris  v.  Langdale,  2  Bos-  &  Pul.  2L,. 
Ante,  386. 

(u)  Hathaway  v.  Barrow  et  aL,  1 
Campbell's  Ni.  Pri.  Rep.  151,  2. 


(187)  Vide  2  Reeve' t  Hist.  E.  L.  265. 

(188)  A  declaration  in  trespass  for  entering  the  plaintiff's  house,  taking  bis 
goods  and  terrifying  and  falsely  imprisoning  his  wife,  was  held  good  after  ver- 
dict, and  that  the  injury  to  the  wife  sliould  be  taken  as  matter  of  aggravation 
only.     Uemin-ivay  v,  Saxton  ^  otherti  3   Man,  Hep-  222- 
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cient  special  damage  to  aHege  or  prove  a  mere  wrongful  act  of  a  third        H. 
person  induced  by  the  slander ;  as  that  the  third  person  dismissed  the  ^"^  ^t?^' 
plaintiff  from  his  employ  before  the  end  of  the  time  for  which  he  was  the  caase  of 
hired ;  so  if  in  consequence  of  the  words  spoken,  other  persons  after-  action, 
wards  assembled  *and  seized  the  plaintiff  and  beat  him,  or  if  the  plain*  [  *389  '] 
tiff  sustained  damage  in  consequence  of  the  refusal  of  any  persons  to 
perform  their  lawful  contracts  with  him,  such  conduct  of  the  third 
persons  cannot  be  stated  as  special  damage,  because  it  may  be  com- 
pensated in  actions  brought  by  the  plaintiff  against  them,  and  the  law 
supposes  that  in  such  actions  the  plaintiff  would  receive  a  foil  indem- 
Bity(tt) ;  but,  if  the  evidence  will  support  the  allegation,  it  may  in  some 
cases  be  stated  that  the  defendant  procured  the  third  person  to  commit 
the  injury,  though  such  person  might  also  be  liable  to  an  action(v). 

The  special  damage  must  be  particularised  in  the  declaration,  in 
order  that  the  defendant  may  be  enabled  to  meet  the  charge  if  it  be 
false,  and  if  it  be  not  so  stated  it  cannot  be  given  in  evidence,  and  if 
the  action  be  not  sustainable  independently  of  specicd  damage,  the  de- 
claration would  be  bad  on  demurrer  or  in  arrest  of  judgment(fv) ;  and, 
therefore,  a  declaration  by  a  victualler  for  calling  bis  wife  a  whore* 
<'  whereby  several  customers  left  his  house,'*  without  naming  any  ia 
particular,  is  too  general,  and  no  evidence  of  particular  customers 
leaving  the  house  will  be  admissible(j7).  So  in  a  declaration  for  slander 
of  title  to  an  estate  whereby  the  plaintiff  lost  the  eale  of  it(y),  or  for 
slandering  a  single  woman,  by  saying  she  was  with  child  and  had  mis- 
carried, in  consequence  of  which  she  lost  aevtral  suitors,  &c.  *is  insuf-  [_  *390  1 
ficient(z).  But  in  an  action  for  consequential  damages  arising  from 
slander  imputing  incontinence  to  the  plaintiff,  it  is  sufficient  to  state 
<^  that  he  was  employed  to  preach  to  a  dissenting  congregation  at  a 
«  certain  licensed  chapel,  situate,  &c.  and  that  he  derived  considerable 
<<  profit  for  his  preaching  there,  and  that  by  reason  of  the  scandal, 
"  flersona  frequenting  the  chapel  had  refused  to  permit  him  to  preach 
"  there,  and  had  discontinued  giving  him  the  profits  which  they  usually 
*<  had,  and  otherwise  would  have  given,''  without  saying  who  those 
persons  were,  or  by  what  authority  they  excluded  him(a).  In  stating 
the  damages  care  must  be  taken  that  no  part  of  it  appear  to  have  ac- 
crued after  the  commencement  of  the  action,  though  if  it  be  laid  under 
a  videlicet  it  will  be  aided  by  verdict(d). 


(ti)  Jones  V.  Brinley,  8  Kast,  1.  3 — 
Morris  v.  Lang^dale,  2  Boa-  &  Pul.  289. 
Ante,  386* 

(v)  Foptcsc,  211.— 1  Mod.  215. 

(w)  1  Saund.  243.  n.  5 — See  the 
precedent,  post.  2  Vol-  310.  n.  y.— 
Hartley  v.  Herring,  8  T.  R.  132,  3- 

(x)  Bui.  N.  p.  7 — 1  Saund.  243.  n. 
5.— I  Rol.  Ab.  58. 

(y)  Lowe  r.  Harwood,  Sir  W.  Jones, 


196. 

(x)  Hartley  v.  Herring,  8  T.  R.  132. 
Barnes  v.  Prudlin,  1  Sid.  396.— 1  Vent. 
4-  S-  C. — Hunt  V.  Jones,  Cro*  Jac  499. 
What  safiicient,  l^foore  v.  Meagher,  1 
Taunton,  39. 

(o)  Hartley  v-  Herring,  8  T.  R.  130. 

(6)  Hambleton  v.  Veere,  2  Saund. 
X69.  171.  b— Vin.  Ab.  Damages,  Q.  R. 
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n.  Having  ascertained  the  mode  of  stating  the  cause  of  action  in  gfinc- 

v-fM^^^      ral,  the  points  relating  to  s^-vcrra/  counts  in  the  same  declaration  arc 

of  several      next  to  be  considered.     The  rules  as  to  the  joinder  of  different  Jbrms 

counts.  and  causes  of  action  have  already  been  treated  or(c),  and  it  is  here  only 

necessary  to  inquire  into  the  statement  of  the  same  cause  of  action  in 

different  counts. 

A  declaration  may  consist  of  as  many  counts  as  the  case  reqnireSi 
and  the  jury  may  assess  entire  or  distinct  damages  on  ail  the 
[  *391  3  counts((/)  ;"^  and  it  is  usual,  particularly  in  assumpsit,  debt  on  ^simple 
contract,  and  actions  on  the  case,  to  set  forth  the  plaintifP's  cause  of 
action  in  various  shapes  in  different  counts,  so  that  if  the  plaintiff  fail 
Id  the  proof  of  one  count  he  may  succeed  on  another(e).  The  varia- 
tions should  be  substantial,  for  if  the  different  counts  be  so  similar  that 
the  same  evidence  would  support  each,  the  court  would  on  application 
refer  it  to  the  master  for  examination,  and  to  strike  out  the  redundant 
counts,*^°  and  in  gross  cases,  direct  the  costs  to  be  paid  by  the  attor- 
ney(/) ;  but  under  the  restriction  of  avoiding  as  much  as  possible  any 
unnecessary  increase  of  the  costs,  it  is  advisable,  when  the  case  will 
admit,  to  state  in  various  counts  the  facts  in  different  ways  correspond- 
ing with  the  evidence  which  may  probably  be  adduced,  and  such  counts 
are  in  general  progressively  more  brief  and  concise ;  and  this  is  parti- 
cularly necessary  in  special  assumpsits,  where  there  is  a  doubt  either 
as  to  the  consideration  or  the  terms  of  the  contract,  or  the  mode  in 
which  the  plaintiff  performed  his  part,  or  the  defendant  violated  his« 
Thus  in  a  special  action  of  assumpsit  for  a  breach  of  promise  of  mar- 
riage, if  the  defendant  promised  to  marry  upon  a  particular  day,  the 
first  count  is  framed  accordingly,  but  for  fear  the  plaintiff  should  not 
be  able  to  prove  such  particular  promise,  it  is  usual,  where  the  evi- 
dence may  probably  support  the  allegation,  to  add  a  count  to  marry  on 
request,  another  to  marry  in  a  reasonable  time,  and  another  to  marry 
[  *392  ]  generally (5*).  So  in  declaring  on  a  contract  to  •deliver  goods,  Sec. 
sold,  if  the  stipulation  was  to  deliver  within  a  specified  time,  and  at  a 
particular  place,  the  first  count  is  to  he  adipted  to  such  facts,  and  the 
second  to  deliver  on  request  or  generally,  anM  the  third  within  a  rea- 
sonable lime(/<);  and  it  is  frequently  advisable  to  declare  in  different 
counts,  the  one  on  an  executory,  the  other  on  an  executed  considera- 

(c)  Ante,  196  to  207.  to  striking  out  superfluous  counts  is  so 

(</)  Per  de  Grey,  Ch.  J.— Onslow  v,  fully  stated  in  Tidd's  Prac.  3d  ed.  559. 

Home,  3  Wils.  185.  4th  ed.  552-  that  any  further  obscrva- 

(e)  3  Bla.  Com.  295.  lions  upon  that  point  are  here  unneces- 

(/)  Mcekc  V.  Oxlade  et  al-,  1  New  sary. 

Rep.  289— VVilkins  v.  Perry  &  Salter,  (g)  Post.  2  Vol.  129, 

Rep.  T.  llardw.  129.— The  practice  as  (A)  Post.  2  Vol.  138. 


(189)  Vide  J^Teal  v.  Leioii,  2  Bay.  206. 

(190)  By  the  rules  of  the  Supreme  Court  of  the  state  of  New  York,  the  plain- 
tiff is  allowed  in  the  taxation  of  costs,  for  only  one  count  for  each  distinct  cause 
of  action. 
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tioDy  the  first  to  admit  of  evidence  of  the  defendant's  stipulation  at  the         n. 
time  of  the  inception  of  the  contract}  the  other  of  subsequent  ^^"^»*'**  p^thlv^^ 
sions  or  promises.     And  we  have  seen  that  in  an  action  at  the  suit  ofof  several 
an  executor  or  administrator  it  is  frequently  necessary  to  add  a  sei  of<^*^^^* 
counts  on  promises  to  the  plaintiff  in  his  representative  capacity,  in 
order  to  admit  of  evidence   of  a  promise  or  acknowledgement  to  the 
plaintiff  to  take  the  case  out  of  the  statute  of  limitations(f).    It  is  pro* 
per  also  to  add  such  common  counts  as  may  be  applicbble  to  any  part  of 
the  plaintiff's  case(y).  and  after  the  indebitatus  count  for  work  and  la- 
bour or  $^oods  sold,  &c.  it  is  usual  to  add  a  quantum  meruit  or  valebant 
count(A:),  though  the   latter  we  have  seen  may  now  be  considered  as 
unnecessary(/).    In  debt  on  simple  contracts,  legal  liabilities,  and  penal 
statutes,  it  may  frequently  be  advisable  to  vary  the  statement  of  the 
cause  of  action  in  different  counts.     But  in  debt  on  specialties  and  re- 
cords, and  in  covenant^  as  such  written  evidence  cannot,  if  due  care 
be  taken,  vary  froin  the  statement  in  the  declaration,  one  count  will  in 
general   ^suffice ;  and  it  is  not  advisable  in  an  action  of  debt,  in  cases    [  *393  3 
where  bail  in  error  would  be  required,  to  ddd  a  common  count  which 
would  deprive  the  plaintiff  of  t^iat  security(//).     But  in  an  action  on  a 
deed,  of  which  a  profert  or  an  excuse  for  it  may  be  necessary,  if  it  be 
doubtful  whether  the  deed  be  in  the  possession  of  the  defendant,  or  be 
lost  or  destroyed,  it  may  be  proper  to  declare  in  one  count,  stating 
the  deed  to  be  in  the  possession  of  the  defendant}  and  in  another  that 
it  is  lost(m). 

In  declarations  for  tort8^  several  counts  for  the  same  cause  of  action 
are  also  frequently  advisable,  particularly  in  actions  for  words,  which 
are  usually  stated  in  different  ways,  and  sometimes  with  different  inu« 
endoes,  so  as  to  meet  the  probable  evidence(n).  In  trespass,  if  there 
have  been  two  or  more  assaults,  it  is  proper  to  insert  as  many  counts  . 
as  there  were  assaults,  in  order  to  avoid  the  prolixity  of  making  a  new 
assignment,  which  might  be  necessary  where  there  have  been  more 
assaults  than  there  are  counts(o) ;  and  if  there  be  only  one  count,  and 
the  plaintiff  fail  in  proving  one  battery,  he  cannot  give  in  evidence 
another  assault,  as  be  might  do  if  there  had  been  two  counts(/i).  So 
in  trespass  guare  clausum  fregit^  if  there  have  been  any  asportation  of 
perhonal  property,  it  is  usual  to  insert  two  counts,  in  the  first  charging 
an  injury  to  the  land  and  taking  the  goods  there,  which  is  in  its  nature 
local  and  must  be  proved  as  laid,  and  in  the  second  declaring  merely 
for  the  asportation  of  the  goods,  which  is  transitory}  'and  may  be  sup-  L  *^^*  J 

(i)  Ante,  204, 5.— See  the  form,  post  Esp.  Rep.  337.— Post.  2  Vol.  197- 

2  Vol.  96.  (n)  Post.  2  Vol.  312-  n.  k.— In  re- 

{j)  Ante,  333  to  343.  plevin,  see  2  Saunders,  Addenda,  Vin. 

(ib)  3  Bla.  Com.  295.  Ab.  Decl.  Q. 

(0  Ante,  337.-2  Saimd-  122.  a.  (o)  1  Saund.  299.  n.  6 — Smith  et  al. 

(//)  Webb  t).  Geddes,  1  Taunton, 540.  v.  Milles,  1  T.  R.  479— Post.  2  Vol 

Trier  t;.  Bridgman,  2  East,  359.  (/>)  Stantc    v.    Pricket,    1  Campb. 

{m)  Smith  et  al.  t7.   Woodward,  4  473- 
East,  585— Beckford   r.  Jackson,    I 


BDunta. 


«>  THE  DfiCLAR*- 

porlcd  tltoitgfa  lli«  Okmsbo  proretl  «!linwher«(^).  Add  n 
liutxien  an  a'fiorfaflon  of  perftunai  propcrijr,  (wlilch  in  the  c&se  < 
rooui  cant))  or  other  inatier  ajfixnt  to  ttc  frre/f^d,  muil  be  on  a 
carryiag  itwatf  front  the  lanil  wliere  the  i;tfQe  was  dug,  Geo.  and  i>otl 
mere  conveyance  of  it  to  another  part  of  the  peemisca  where  the  um 
wn  dugXv^  't  >*  expedient  to  in*eri  ihc  coaimon  uportivit  couni(r] 
It  UoWcver  a  declaration  in  treap^H  contuin  two  countd  and  the  d^ 
iendiini  plead  nut  guilty  tu  tlie  BrBt,  und  suffer  judgmeni  bjr  default  ai 
(a  the  other,  and  on  ilie  trial  the  plainiifT  only  proves  one  act  of  ires^ 
pao,  to  which  ilic  second  count  is  applicable,  he  is  not  oittitltd  to  i 
TcnBct  on  the  iirBt(<). 

In  the  adoption  of  several  coiinta  care  roust  ho  taken  tliM  (here  b 
no  mitjoinderC'}.  The  jury  may  indeed  aa&css  entire  or  dltUMt  d 
magca  on  each  of  the  CDuni»(»)-  K  diutinei  damages  be  i 
judgment  may  be  given  upon  either  of  the  couDtV'  hut  if  the  jur| 
find  tniirt  damages  on  all  the  counts,  the  judgnveiU  must  be  entire,  ll 
which  case  if  one  of  the  counts  be  insufficient,  jtidgment  will  be  a 
rested  of  a  writ  of  cri-or  be  su staiiinb I e(t> ),''-"  and  the  judgment  will  b 
nrrested  in  toto,  and  no  vemre  de  novo  uwarded(w).>"     In  c»e,  tbei 


ip)  Smith  et  b1-  t>  Millet,  Per  Bnl. 
Icr,  J.  1  T  K-  479-  and  »e*  Stcid  tr. 
Cknlilr,  r  ICut,  325. 

(V)  Hullodt .76. 

(r)  llulEock.  74  to  S4— and  5Cc  Stead 
V-  (lumlle,  7  B»t.  325— Mid  pott.  3 
Vol.  4Z6.  as  to  the  coats. 

{i)  Compere  v.  tlicks  et  at-,  7  T.  R. 

•m. 


U)  As  to  mifljoinder,  ante, 
lermn,  TlwinpBon  Bi  wife  e.  Stent,  ! 
Taunt.  323. 

(u)  Anie.  39Q- 

(t>]  Onitow  c.  Home,  3  ^Vilt-  185.-J 
3Saiind.  171. b — Ueant  e.  Amk,  Dougj 
732.  730. 

(»>)  Id.  ibid- 


(191]  Vide   Burnliam  t.  IVthiitf.  5  Mat:  Rep.  369.     And  the  pUintlff  n 
enter  a  nolle  prcnequi  as  la  llie  insufficient  count.    U^agitaa  t-  Extaiitrt  ^ 
Ltwag'tttn,  3  J«Ant.  Rtp.  189. 

(193)  Vide  Bn<-tu»  v.  JticliaTdien,  5  J«hni.  Rtp.  476.  CKielham  t.  Tilkliti 
td-  435-  an;/nr<(  v.  Matcalm.  2  Jnhxi-  Rrp.  ST2-  Ex'rt.  of  Van  ftauielaer  T 
£!•«.  of  Ptatner.  2  J-hn,.  Cat.  18-  31.  83.  HnplHm  v  Bttdk,  \  Camt\  ~  ' 
949-  ruughaii  V.  Hu-oeni,  8  Jthiu  Ittp.  110-  Bmtan  v.  9mifi,  SASat:  KtA 
53-  Contra  .\'cat  v.  latrii,  2  Bay,  204.  ,Vfilimi  *.  Em«ran,  2  Biij,  439.  Wll«« 
In  an  action  af  covenant,  ievenl  breachet  were  alleged,  and  a  diicliirge  plead 
aa  in  part,  nn  whicli  tile  tlereiiduil  had  judgaicnl  on  ilemurrer,  and  ii 
aa  10  the  retidue,  and  a  g-ericnil  verdict  for  the  pUintilT,  it  u-as  inlended  that  tl 
verdict  Wat  for  such  breaches  only,  a*  were  not  covered  by  the  special  | 
Eattmaa  v.  Chupviaa,  1  Hag,  30. 

(JOj)  lliil  in  HipkintY  BreiUe,  I  Citine't  Rep-ZiJ.  where  judgmwt  vaa«r*| 
rcsieil  nil  iccuunt  of  entire  daniige.i  having  been  giKn,  aome  of  the  counta-llll 
Uie  declnralion  being  bad,  the  court  said  that  the  pUintilT,  on  appliea 
hate  been  cni'itled  to  a  venire  dc  nuvo,  on  payment  of  costa-  And  i 
ease,   Ljjk  v.  CLmn,  1  C'lin^i  Hep  SSi,  where  JuoK^enl  went  by  default,  (J 
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fore,  there  be  an  insufficient  count,  if  the  mistake  be  discovered  before        U. 
verdict,  it  is  expedient  to  strike  it  out  by  *leave  of  the  judge,  or  to^^^tv^^ 
enter  a  nolle  firoaequi  as  to  such  count;  or  at  the  trial  to  take  a  verdict  of  several 
only  on  the  sufficient  counts;  however,  where  a  general  verdict  has<^*^""^*- 
been  taken  and  evidence  given  only  on  the  good  counts,  the  court  will   L    ^^^  \ 
permit  the  verdict  to  be  amended  by  the  judge's  notes,^^^  so  where  it 
appears  by  the  judge's  notes  that  the  jury  calculated  the  damages  on 
evidence  applicable  to  the  good  counts  only,  the  court  will  amend  the 
verdict  by  entering  it  on  those  counts,  though  evidence  was  given  appli* 
cable  to  the  bad  count  also(x).     And  where  judgment  has  been  given 
on  demurrer  or  by  nil  dicitj  in  favour  of  the  plaintiff,  he  may,  after 
entering  judgment  for  himself  upon  the  whole  declaration,  upon  dis- 
covering any  error  in  one  of  the  counts,  wave  his  judgment  on  that 
count  and  enter  it  for  the  defendant(y).^^^ 

The  costs  also  are  to  be  attended  to  in  adding  several  counts.  Where 
the  plaintiff  obtains  a  verdict  only  upon  one  of  several  counts  or  issuesi 
whether  in  the  King's  Bench  or  Common  Pleas,  he  is  only  entitled  to 
the  costs  relating  to  the  trial  of  such  issue ;  and  the  defendant  is  not 
allowed  the  costs  of  the  counts  found  for  him,  though  upon  supposed 
causes  of  action  different  from  that  in  respect  of  which  the  plaintiff 
recovered(2:) ;  and  the  same  rule  has  prevailed  where  a  defendant  has 
succeeded  on  a  demurrer  as  to  part  of  the  plaintiff's  demand,  and  *the  [  *396  1 
plaintiff  has  obtained  a  verdict  as  to  the  residue,  in  which  case  no  costs 
are  allowed  to  the  defendant  in  respect  of  the  demurrer(A) ;  but  if  there 
be  .two  distinct  causes  of  action  in  two  separate  counts,  and  as  to  one 
the  defendant  suffers  judgment  by  default,  and  as  to  the  other  takes 
issue,  and  obtains  a  verdict,  he  is  entitled  to  judgment  for  his  costs  on 
the  latter  count,  notwithstanding  the  plaintiff  is  entitled  to  judgment 
and  costs  on  the  first  count(^).  Where  the  plaintiff  in  different  counts 
varies  the  statement  of  the  same  cause  of  action  for  fear  of  a  variance 
and  nonsuit  on  the  trial,  and  succeeds  upon  one,  it  seems  reasonable  that 
he  should  not  be  punished  with  the  payment  of  costs  in  respect  of 
such  other  of  the  counts  as  be  may  not  be  able  to  prove ;  but  where 

(x)  2  Saund.  171.  b. — Grant  v.  Astle,  otherwise,  but  the  case  2  Bos.  &  Pul. 

DougU  730.  334.  appears  to  have  escaped  observa- 

iy)  Spicerv.  Teasdale,  2  Bos.  &  Pul.  tion. 

49.  (o)  Poston  V.  Stanway,  5  East,  261. 

(z)  Pinson  v.  Lee,  2  Bos.  &  Pul.  334.  Tidd's  Prac  4th  edit  876. 

Poston  V.  Stanway,  5  East,  261.— In  (b)  Day   v.  Hanks,  3  T.  R.  654.— 

Tidd's  Prac.  4th  edit.  874.  n-  d.  and  Braithwaite  v.  Bradford,  6  T.  R.  602, 

Poston  V.   Stanway,  5  East,  263.  the  3.                                                               > 
practice  of  the  Common  Pleas  is  staled 


(194)  Ace.  Union  Turnpike  Company  v.  Jenkint,  1  Caine^t  Rep,  381.  Et  vide 
Stafford  y.  Greeny  1  Johnt^  Hep-  505-  Ex^rg.  of  Van  Renuelaer  v.  ExWi.  of  Plat- 
iier,  2  Johns.  Cat.  17-     Rse  v.  Crutchfieldf  1  Ren.  ^  Mun.  365. 

(195)  Contra  Backus  v.  Richardson,  5  Johns,  Rep,  476. 
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n.         he  unnecessarily  and  without  foundation  proceeds  in  the  same  declara- 

r^tthlv^^      tion  in  different  counts  for  distinct  causes  of  acuon,  it  might  be  more 

of  several      reasonable  to  allow  the  defendant  the  costs  of  such  improper  counts, 

counts.         an  J  ^f  ^jjg  evidence  which  the  defendant  adduced  to  negative  them(c) ; 

but  the  practice  appears  to  be  that  the  defendant  is  not  in  either  case 

entitled  to  costs((/). 

In  framing  a  second  or  subsequent  count  for  the  same  cause  of  ac- 
tion, care  should  be  taken  to  avoid  any  unnecessary  repetition  of  the 
same  matter,  and  by  an  inducement  in  the  first  count,  applying  any 
matter  to  the  following  counts,  and  by  referring  concisely  in  the  sub- 
|[  *S97  1  sequent  ^counts  to  such  inducement,  much  unnecessary  prolixity  may 
be  avoided,  and  this  is  usual  in  actions  for  words,  and  proper  to  be 
attended  to  in  all  cases((r).  But  unless  the  second  count  expressly 
refers  to  the  first,  no  defect  therein  will  be  aided  by  the  preceding 
count,  for  though  both  counts  are  in  the  same  declaration,  yet  they 
are  as  distinct  as  if  they  were  in  separate  declarations,  and  consequent- 
ly they  must  independently  contain  all  necessary  allegations,  or  the 
latter  count  must  expressly  refer  to  the  former(y).^^  The  commence- 
ment of  a  second  count,  <<  And  whereas  also,"  &c.  is  sufficiently  posi- 
tive(^).  In  order  to  avoid  any  objection  as  to  duplicity  it  is  advisable 
to  insert  in  the  second  count  for  the  same  cause  of  action,  the  word 
«  other"  goods,  &c.(//);  but  after  verdict  the  court  will  not  intend  the 
goods,  8cc.  mentioned  in  the  second  count  to  be  the  same  as  those  in 
the  first,  unless  it  be  expressly  so  stated(i). 


Sixthly,  the       '^l^^  declaration  in  personal  and  mixed  actions  should  conclude  to 
conclusion,    the  damage  of  the  plainiifir(^');  unless  in  scire  facias  and  in  penal  actions 


(c)  See  Lord  Eldon's  observations 
in  Pinson  v.  Lee,  2  Bos.  &  Pul.  335. 
and  Lord  Kenyon's  in  Braithwaite  v. 
Bradford,  6  T.  R.  601. 

(</)  Pinson  v,  Lee,  2  Bos.  &  Piil. 
335.— Poston  v.  Stanway,  5  East,  261. 

(e)  See  the  observations  per  Mr. 
Justice  Lawrence,  Stiles  v.  Nokes,  7 
East,  506.  and  Phillips  t>.  Fielding,  2 
Hen.  Bla.  131.  2.— Tindall  v.  Moore,  2 
Wils.  114,  5.— See  precedents  Crown 
Cir.  Ass.  114 — Post.  2  Vol.  305.  309. 
id.  n.  u.  t — And  see  Barnes  v.  May, 
Cro.  Eliz.  240.— And  as  to  libels,  Bal- 


dwin V.  Elphinston,  2  Bla.  Rep.  1038. 

(/)  Bac.  Ab.  Pleas  and  Pleading, 
B.  1. 

(^)  Post.  2  Vol.  308.  n.  t. 

(A)  Hart  V'  Langfitt,  2  Lprd  Baym. 
842—7  Mod.  148.  S.  C  — Cora.  Dig. 
Pleader,  C  33— Sed  vide  West  v, 
Troles,  Salk.  213. 

(i)  West  V.  Troles,  Salk.  213.— Ba^ 
Ab.  Pleas,  B.  1 — Vin.  Ab.  Decl. 

(j)  Com.  Dig.  Pleader,  C.  84 — ^Ro 
bert  Pilford's  Case,  10  Co.  116.  b.  11 
a.  b. 


(196)  A  count  which  is  bad  cannot  be  referred  to,  to  help  out  another  count. 


A'clson  V'  Sivan,  13  Johns  Eep'  483 
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at  the  suit  of  a  common  informer;  in  the  latter  case,  as  the  plaintifTs  n. 
right  to  the  penalty  did  'not  accrue  till  the  bringing  of  the  action,  and  g^^^^jy*^]^ 
be  cannot  have  sustained  any  damage  by  a  previous  detention  of  theconrkision. 
penalty,  it  is  not  proper  to  conclude  md  damnum(k).  In  an  action  by  hus-  L  *^^^  3 
band  and  wife  for  a  battery,  8cc.  of  the  wife,  or  whenever  the  wife  is 
properly  joined  in  the  action,  the  declaration  should  conclude  ad  dam* 
dum  iflsorum^l) ;  and  when  the  plaintiff  sues  as  executor,  administrator, 
or  assignee  of  a  bankrupt,  it  is  usual  to  state  that  he  was  injured  aa 
such  executor,  Scc.^^  In  debt  the  object  of  the  action  being  to  recover 
a  sum  of  money  eo  nomine  the  damages  are  generally  nomina](m).  But 
in  assumpsit,  covenant,  case,  replevin,  trespass,  and  other  actions  for 
the  recovery  of  damages,  the  sum  in  the  conclusion  of  the  declaration 
must  be  sufficient  to  cover  the  real  demand(n);  for  in  general  the 
plaintiff  cannot  recover  greater  damages  than  he  has  declared  for,  and 
laid  in  the  conclusion  of  his  declaration(o) ;  and  if  judgment  be  given 
for  more  it  is  error,  and  a  court  of  error  cannot  reduce  the  sum  to  the 
amount  stated  in  the  declaration(/i).  If  therefore,  the  verdict  be  for 
more  than  the  damages  laid  in  the  declaration,  a  remittitur  should  be 
entered  as  to  the  surplus,  before  judgment.^^^  The  jury,  however,  may 
give  a  verdict  for  as  much  as  is  declared  for,  and  also  give  costs  sepa- 
rately, which  costs  may  afterwards  be  increased  by  *the  court,  though  [  *399  *] 
such  damages  and  costs  might  together  exceed  the  damages  laid  in  the 
declaration(r).  It  is  usual  in  practice  to  state  a  sum  sufficient  to  cover 
the  real  demand,  with  interest  up  to  the  time  of  final  judgment,*  taking 
care  in  actions  by  original,  ^n  account  of  the  fine,  not  to  lay  the  da- 
mages unnecessarily  high,  and  in  such  astion  by  original  the  declaration 
ought  not  in  strictness  to  vary  from  tlie  writ  in  the  amount  of  the  da- 
mages ;  but  in  proceeding  by  bill  a  variance  in  the  amount  of  the  da- 
mages between  tile  ac  etiam  part  of  the  latitat  and  the  declaration,  is 
not  material(«). 

In  point  oiform  the  usual  conclusion  in  the  King* a  Bench,  is,  <<  to 
<<  the  damage  of  the  said  A.  B.  of  ■-  /.,  and  therefore  he  brings 
<<  his  suit/'  &c.  In  the  Common  Pleaa  the  conclusion  is,  <<  Wherefore 
<<  the  said  A.  B.  saith  that  ho  is  injured  and  hath  sustained  damage  to 
"  the  value  (or  "amount")  of  /.,  and  therefore  he  brings  his 

(k)  Frederick  v.  Lookup^   4  Burr.  Dig.  Pleader,  C  84. 

2021.  Gaming  v.  Silby,  4  Bopp.  2490.  (  p)  Id.  ibid— Bonner  v.  Charlton,  5 

(0  Com.  Dig.  Pleader,  C  84.— Id.  East,  142. 

2.  a.  1.— Buckley  v.  ColUer,  1  Salk,  114;  (r)  Vin.  Ab.  Damages,  B.  pi.  9,  10, 

Post.  2  Vol.  421.  11.— Bobert  Pilford's  Case,  10  Co.  lir. 

im)  Ante,  100.  a.  b. 

(ft)  Bolton  V,  Lee,  2  Lev.  57.  («)  Turing  v,  Jones,  5  T.  R.  402.— 

(o)  Robert  Pilford's  Case,    10  Co.  Ante,  254. 
lir.  a.  b.'— >yin.  Ab.  Damages,  R. — Com. 


(197)  But  this  is  unnecessary.    Martin  ^  another  v.  Smithy  5  Sitmey,  16.  21. 

(198)  Vide  Burger  y,  Kortright,  4  /(?Jn».  Jftep,  415. 


V  TUK  »Z«L  AH  AXIOM. 

In  iIk  BxehtiiitfT,  the  form  ni&3,  ^To  Iha  daTmpfe  oFI 

""J;     "  Ibc  said  ,\.  B.or —t^  whorebjr  he  i*  the  lew  atitc  m  sa;isfr  o 

u*ioit.  "  ukI  L'O'^  <!■<!  K^"S  >^c  debu  which  he  owes  Iiii  uid  Mnjcct}'  at  fait.  I 
«  Exchdiuerf  luul  iliercfort  he  bringi  hh  suit,"  kc.  By  the  nbora  i 
wordt  *nit  or  fivra  (a  aeyutrndo}  were  ancienily  understood  lh«  irlt* 
neni>es  or  fallowen  of  the  plaiaiifl'.  for  in  foriner  Umcs  the  l&w  wmild 
noi  put  the  durcndiini  lo  ihc  trouble  ot  BDHtrcriog  ilte  cliarife  titi  the  i 
"400  1  pluinOfT  had  mudc  out  nt  ■iciu>t  a  probable  C3sc.  Bat  the  ociual  pro- 
duciioii  or  ihe  suit,  ihc  hccm  or  followers  is  now  aniiqunul.  Ihotigh 
ihc  form  uf  it  !>(U1  comiiiutG({).  In  actions  oftainM  ailemet/i  uid  other 
o(Bc«r*  of  ibc  court)  ihc  declaration  aliuulil  concluite  vnde  fietit  mttr* 
dium  Lualcad  of  bringing  suil(u)i  but  an  inaccurate  conclntkxi  ht  ltii» 
case  Is  no  cause  of  deinurrer(u) ;  however  in  one  eabc  oa  &  ipectal 
demurrer  tbc  court,  for  llie  sake  of  keeping  up  the  old  euabliabed 
ftirm  of  "  prays  relief,  Sec."  pruirased  an  amendment  wilhoiit  payment 
ai  ■:osts(3-).  When  the  action  U  by  bill  against  a  member  of  ihc  House 
of  Commons,  ibe  bili  concludes  wiih  a  prayer  of  process  to  be  nude 
to  the  plaimilT,  accordini;  to  tbc  aiatutc,  Etc. 

In  an  action  at  the  suit  of  an  executor  or  administrator,  immcdinul/ 
after  the  conclusion  to  the  damnge.  Etc.  and  before  the  pledges,  a  fira- 
ftrt  of  the  letters  testamentary,  or  letters  of  administration  sliould  be 
inadc(^) ;""  bm  in  fare  /aciat  the  profcri  may  be  either  in  the  middle 
or  at  ihe  end  of  th«  dcclaraiian(:) ;  and  in  an  action  on  a  note  indoi-sed 
to  the  pluiniilf  by  an  administrator,  no  profcrt  is  necessary,  because  the 
plalniiir  is  not  eniiited  to  the  custody  of  the  letters  of  adintniiitration, 
which,  however,  roust  be  proved  on  the  trial(u);  and  the  omission  oE 
the  profert  is  now  aided  unless  t)ie  defendant  demur  specially  for  iho 
defeci(A). 
3  "At  the  end  of  the  declaration  in  the  King's  Bench,  by  lult,  it  is  nitiat 
to  add  the  pluiniiff's  common  Pledgtt  (o  fironccuic,  John  Doe  and  Rich- 
ard Boe(().  But  in  proceedings  by  original  and  In  the  Common  Pleas, 
pledges  are  supposed  to  have  been  found  in  the  Urst  instance  before 
the  defendant  was  summoned,  and  therefore  tliey  are  not  to  be  staled 
at  the  end  of  the  declaration  unless  in  proceedings  against  aitomcys) 
UK.{tl);  and  in  an  action  at  (he  suit  of  the  King,  the  Queen,  or  an  iq- 
fani,  pledges  were  not  at  any  time  neceasary^c) ;  and  as  they  have  long 


profcri  anil 
pkdpK. 


(r)  3  Bla.  Com.  WS— Cilb.  C  P.  48, 

(u)  Gilb.C.l*.«. 

(*)  Dtet  V.  Alleyii,  Andr.  247 — 
Barnes,  $■ 

(i-)  Spcficor  «t  »l.  V.  Tliotnlinton, 
OkJDei,  167. 

(j)  Uae.  All.  tit.  Kccculor,  C.  Doug). 
5.  In  nnics. 

(0  Roiwarth  t>.  Ridgky,  CtrUi.  t9. 

(e)  Stone  v.  HiwIinHuu  st  al.,  \Yil- 


IcB,  560. 

(S)  4  Ann.  e,  15-  s.  I. 

(c)  3m«.  Com.  295— Co-  Ut.  ISL  J 
a.  n.  4— Com.  Di^.  riestlcr,  C-  16. 

(rf)  Summary  on  Pleadinj;,  4X— Lit- 
tlebslei  V.  Dossnqueil,  Hime*.  tS3< 

(e}Beeckcr'sC»ie,8Co-Gl.— UoAd- 
w'rn  V.  MoOre,  Cra.  Car.  161.— Co.  Lib 
liJ.a— Mr  W.Jone*,  177. 
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ceased  to  be  rea1(/),  the  statement  of  them  is  now  unnecessary^  and       n. 
the  omission  cannot  be  taken  advantage  of,  even  by  special  demurrcr,2<»  ?"^^T*' 
because  ceaaante  ratione  ceaaat  et  i/iaa  lex(ff),  the  profert 

If  the  defendant  instead  of  demurring  pleads  to  the  declaration,  *"^  P^^^^S^s- 
many  defects  therein,  and  particularly  those  which  are  not  substantial,  ^^en  aided- 
will  be  aided  at  common  law,  either  by  the  plea  or  by  a  verdict  for  the 
plaintif!(^).    Many  of  the  instances  have  been  stated  when  considering 
the  different  parts  of  the  declaration ;  the  general  rule  appears  to  be 
that  if  the  declaration  be  defective  '^in  point  of  form,  as  wanting  time,  £  *^02  "] 
place,  or  other  circumstances,  it  may  be  aided  by  a  demurrer(A/r) ;  or 
by  the  plea(J)'^^    and    in  some  instances  even  in  matters  of  sub- 
stance(/:)  '^^  thus  in  an  action  of  trespass  for  taking  goods,  not  stating 
them  to  be  the  property  of  the  plaintiff,  the  defect  will  be  aided  if  the 
defendant  by  his  plea  admit  the  plaintiff's  property(/}.^^   After  verdict 
if  the  issue  joined  be  such  as  necessarily  to  require,  on  the  trial,  proof 
of  the  facts  defectively  or  imperfectly  stated,  or  omitted,  and  without 
which  it  is  not  to  be  presumed  that  the  judge  would  direct  the  jury  to 
give,  or  the  jury  would  have  given  the  verdict,  such  defect,  imperfec- 


(/)  3  Bla.  Com.  295.-- Co.  Lit.  161. 
a.  n.  4. 

(^)  Reed  V.  Brookman^  3  T.  R.  157, 
8-  ^Littlehales  v.  Bosanquett,  Barnes, 
163. — ^Ilderton  v,  Ilderton,  2  Hen.  Bla. 
161. — Summary  on  pleading,  43.  and 
yet  it  was  enacted  by  the  statute  4  Ann. 
c.  16.  8.  1.  that  DO  advantage  shaU  be 
taken  of  the  omission  of  pledges,  un* 
le88  atsigned  specially,  as  came  of  demurs 
rer,  thereby  admitting  the  omission  to 
be  then  an  existing  objection,  and  since 
that  statute  leave  has  been  given  to 
amend,  see  Watson  v.  Richardson,  1 
Wils.  226— How  v.  Benin,  2  Wils.  142. 
Umfreville  v.  Lock,  Hep.  T.  H.  315..* 
Fortes.  330. — Littlebales  v.  Bosanquett, 


Barnes,  163.-»Toung  v.  Young,  Palm- 
er, 518. 

(A)  Com.  Dig.  Pleailer,  C.  85.  Br- 
and the  cases  there  collected. 

(kh)  Ante. 

(»)  Com.  Dig.  Pleader,  C-  85-  87.— 
Brooke  v,  Brooke,  1  Sid.  184. — Nor- 
wood V.  Read,  Plowd.  182 — Dr.  Ben- 
ham's  Case,  8  Co.  120.  b.  ante. 

{k)  Brooke  o.  Brooke  et  al.,  1  Sid. 
184.— Norwood  v-  Read,  Plowd.  182. 
and  see  the  cases  collected  in  Com. 
Dig.  Pleader,  C  85 — Ante,  261 — But 
see  Dr.  Beaham's  Case,  8  Co.  120.  b. 

(0  Brooke  v,  Brooke  et  al.,  1  Sid. 
184. 


(200)  Ace.  JBaker  v.  P^lips,  4  Johns.  Mep.  190. 

(201)  So,  in  trespass  de  bonis  asportatis,  omission  to  state  the  value  of  the 
chattels  is  cured  by  plea.  JVevtcomb  U  others  v.  JRamer,  2  Johns-  Rep-  421-  n. 
post.  2  vol.  424.  Spear  v.  Bicknell,  5  Mass.  Rep.  132.  Turbervilie  V.  Lonff,  3 
ffen,  &  Mun-  313. 

(202)  So,  where  several  acts  arc  to  be  performed  on  the  part  of  the  plaintiff, 
as  a  condition  precedent,  and  he  does  not  aver  performance  of  all,  if  it  appear 
by  the  plea  that  the  act  omitted  to  be  stated  was  in  fact  performed,  the  defect  is 
cured.     Zerger  v-  Sailer,  6  Binuey,  24. 

(203)  A  declaration  not  showing  a  cause  of  action  cannot  be  made  good  by  the 
plea;  as  in  slander,  charging  words  not  actionable,  without  any  colloquium  to 
direct  their  meaning,  the  insufficiency  of  the  declaration  is  not  cured  by  the  de- 
fcndant's  justifying  the  words.  Pelton  v.  Ward,  3  Caine's  Rep.  73.  Per  Spencer, 
J*    But  see  the  opinion  of  Spencer,  J.  in  Vaughan  v.  Havens^  8  Johns.  Rep,  109. 
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n.        tion,  or  omission,  is  cured  by  the  verdict  at  common  tew(m).2M    In  short 
Defect^^^      the  court  will  infer  almost  any  thing  after  vcrdict(n) ;  and  want  of  ccr- 
^vhen  aided,  tainty  in  the  description  of  the  consideration,  or  of  the  contract  itself, 
will  be  thereby  aided(o) ;  but  this  rule  must  be  taken  with  some  qua- 
lifications which  will  hereafter  be  more  fully  stated(/i),  and  the  defects 
aided  by  different  statutes  will  also  then  be  considered. 

(m)  1  Saund.  228.  a-  note  1.  and  Clarke,  2  Bos.  &  Pul-  259. 

cases  there  coUected.-^Mackmurdo  et  (o)  Ward  v.  Harris,  2  Boa-  Sc  Pul. 

al.  V.  Smith  et  al.,  7  T-  R.  522.  Tidd,  265. 

Prac  4th  ed.  (p)  Da  Costa  v.  Clarke,  2  Bos.  & 

(n)  Fer  Lord  Eldon,    Da  Costa  v.  Pul.  259.— 1  Saund..  228.  n.  1. 


(204)  Vide  Rucker  6f  another  v.  Green^  15  Etu^s  Rep.  290.  Leffingive}l  U 
Pierpoint  v>  fVhite,  1  JohnS'  Cas,  100.  AUtdre  v.  Ouland,  2  Johns.  Cat.  56.  Owent 
V.  Morehoiue,  1  Johns*  Rep.  276.  Bayard  ▼.  Malcolm  li  Malcolm,  1  Johns-  Rep, 
470.  S.  C.  2  Johns*  Rep-  571.  Stilson  y.  Tobey,  2  Mass.  Rep*  521.  BemU  y.  Fax- 
on^  4  Mass*  Rep*  263>  Spencer  v.  Overtonf  1  Day's  Rep*  183.  Render  ▼.  Frdtn- 
ber^er,  4  Da^«,  439'  Woodfird*s  Heir  v.  Pendleton,  1  /Tim.  £^  Jlfun-  303.  Ttir- 
berville  v.  Xonj^,  3  J3m.  &  .^[fim-  309>  Pangbum  ¥•  Ramsay,  11  JbAnx.  Hejk.  143. 
Chapman  ?.  <Sfm7A,  13  /oAn<*  i?i^'  81. 
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OF  THE  CLAIM  OF  CONUSANCE,  APPEARANCE  AND  DEFENCE, 

OYER,  AND  IMPARLANCES. 


BEFORE  we  consider  the  different  pleas  in  personal  actions  it  may 
be  proper  in  this  chapter  to  examine  a  few  points  relating  to  the  claim 
of  Conusance}  Appearance  and  Defence,  Oyerj  and  Imparlances. 

The  claim  of  conusance(a)  is  defined  to  be  an  intervention  by  a         i. 
third  person,  demanding  judicature  in  the  cause  against  the  plaintiff,  ^'^'^  °*' 
vfho  has  chosen  to  commence  his  action  out  of  the  claimant's  coort(d). 
It  is  a  question  of  jurisdiction  between  the  two  courts(c),  and  not  between 
the  plaintiff  and  defendant,  as  in  the  case  of  a  plea  to  the  jurisdiction, 
and  therefore  it  must  be  demanded  by  the  party  entitled  to  conusance* 
or  by  his  representative,  and  not  by  the  defendant  or  his  attorney(of).  A 
plea  to  the  jurisdiction  *mu8t  be  pleaded  in  person,  but  a  claim  of  [  *404  *] 
conusance  may  be  made  by  attorney((r).     Hence  the  consideration  of 
this  claim  might,  on  first  view,  appear  foreign  to  a  treatise  of  this 
nature ;  but  as  it  is  frequently  made  at  the  instigation  of  the  defend- 
ant, and  affects  the  pleadings,  it  is  proper  to  be   concisely  inquired 
into.     This  claim,  when  made  upon  the  courts  at  Westminster,  is  not 
encouraged,  and  therefore  the  greatest  accuracy  must  be  observed  in 


(rt)  As  to  conusance  in  general,  see 
r,Ub.  C.  P.  192,  &c.— 1  Sellon.  Ch-  7 — 
dd,  Ch.  27. — Vin.  Ab.  Conusance— 
^/om.  Dig.  Courts,  P — Bac.  Ab.  Courts, 
3 — 3  Bla.  Com.  298.— As  it  is  sta- 
3,  that  the  claim  of  conusance  should 
e  made  before  defence,  see  3  Bla*  Com. 
98.    I  have  considered  the  nature  of 
.lUch  claim  anterior  to  defence  and  im- 
parlance, oyer,  and  pleas  to  the  juris* 
diction,  and  in  abatement* 
(b)  Leasingby  v.  Smith,  2  Wila-  409. 


See  the  precedents  in  Rast.  Ent- 128-— • 
Welles  V.  Trahcni  et  al.,  Willes,  233. 
Leasingby  v.  Smith,  2  Wils-  406.— Wil- 
liams  V.  Brickenden,  11  East,  543. 

(c)  Pern  v.  Manners,  Fortes.  Rep. 
157.-5  Vin.  Ab.  588,  9-  S.  C 

(</)  Pern  v.  Manners,  Fortes.  Rep. 
157 — 5  V?n.  Ab.  588,  9-  593.  596.  600. 
Taylor  v.  Reignolds,  12  Mod,  666. 

(e)  Leasingby  v.  Smith,  2  VVils.  410* 
5  Vin.  Ab.  599. 
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tttfl  Umc  and  manner  of  making  )■(/)•  It  map  be  contiderrd  iiilli>  WtM 
fcicnce,  lur,  To  ihe  seroal  sons  (ff  inferior  juriMllctitHit;  "dly,  To  f 
lite  action!  in  which  conusance  may  be  claimed  j  and  3t/fy,  Tb  ttic  titno  | 
ant)  mnoncr  of  claiming  it- 

Acconling  to  the  vafious  dectsi'ms  coll«cted  tn  Vlner'i  Abridf  I 
incnt(r),  there  are  thref  wrts  of  inferior  juriadiciims.  The  Artt  li  li]r  I 
grant  teitcrf  fibrita,  which  is  of  the  lowest  ilc^r-'—i--'  ■■■ '  '<-  merely  J 
a  cinatrrerU  jurisdiction,  and  can  neither  br  c- 
where  priurlt)'  of  suit  gives  one  court  the  pi-  ;  "-ond^  J 

is  by  KT»nt  ^&trr  togniiianem  plaalorum,  Oiii:  .    ■  j   . rjned  Bs 

to  place,  and  being  intended  for  the  licnefit  of  tlic  lotdi  nt*i  t>e  claim- 
ed by  him.  though  it  cannot  be  pleaded  by  the  defendant  to  the  juiia- 
diction.     The   t^ird  is   by  Rfant  ItahfTt  tos^iiiontm  ftlacilanim,  «il& 
rxciuthif  wordu,  as  where  ibe  king  grants  to  a  city  that  the  intiabiuals  J 
\  •.tOJ  1  shall  be  BUed  within  the  city  •and  not  eUewhcrt,  and  iliis  may  foltaw  J 
the  per»on,  and  need  not  be  confined  to  any  place,  and  being  an  ex- 
empt jurisdiction  may  he  either  claimed  by  the  lord  or  pleaded  by  the    1 
defendant  to  the  jurisdiction^  but  even  in  the  latter  case,  the  proccedingo 
in  the  superior  courts  must  be  objected  lo  tn  the  first  Iiuitancc  by  cUim  i 
of  conusance  or  plea  to  the  i«risdicllon(0.    Hence,  it  is  a  general  rule 
that  where  the  defendant  is  at  liberty  to  plead  to  the  jurisdiction  nf  the 
court,  the  lord  ofibe  franchise  may  claim  conusance,  but  not  vift  ver- 
aad).     Where  two  persons  claim  conusance,  it  is  to  be  granted  to  him  i 
who  first  demanded  it,  and  the  right  of  the  parties  claiming  conutancei  | 
must  be  tried  in  another  action  between  thcm(<l')> 

The  privilege  of  ckiming  conusance  is  confined  In  courla  oX  renrd,  * 
unless  in  the  case  of  ancient  demesnefO  ;  and  lo  latat  actionn(ra)  j  ex- 
.  ccpt  where  the  defendant  is  a  member  of  the  university  of  Oxiord  or 
tambridgc(n);  it  Is  also  confined  lo  such  actions  as  were  n 
time  of  the  granl(o}  (  and  docs  not  extend  to  those  created  since  by  act  I 
of  parliament,  except  where  a  common  law  action  is  giten  agaioM  4  1 
person  by  another  name,  as  debt  against  an  Bdminlsirator(/t}.    Neither  1 


eTn- 
hernetal.,  Willci,  Rcp.2.'!7,  8. 

is)  Tit.  Cmuwiice.  5  Vol.  SSg— 
See  iiIm  Cam.  Dig.  Courts,  P.— Rar 
Ab.  Court*,  D— Pem  *■  Manficrj, 
ranm,  Uep.  ISS. 

(S)  M.  IbiJ — C»»c  of  l'ni»eriity«f 
Canliridge.  10  Moil.  I36~-CMttc  ». 
lic(ifirld,Uu'dr.  500— lliimpioii«.l'bil. 
lift*.  l*alni-'tAG~Cros»e  \:  Smith,  Ij 
Mod.  6J3. 

()]  Id.  iliiil— Cbipmsn  r.  Msltiion, 
Andr.  198— Ijv  some  ciiBr»  the  jiiriB- 
diction  of  the  courts  «t  tVcstminntcr 
.  ii  in  effect  lahcn  avjy  l-y  .liffcrtHl  I'n- 


msy  be  pleaded  in  bar,  or  giviti  in  C 
(lcnr.e   nnrler   the  gentfal  ittue--^ 
Parker  v.  Elding,  1  V.W,  SSS— Tbfl 
King  T>  Jobnsan,  6  East.  583. 

(.)  G.lb.C.  P-193- 

(i-)  5  Vin.  Ab.  599. 

(0  Cllb-r..  p.  191.2— 2 Inst- i.tO^ 
Welles  1..  Ttabero  et  al,  ^V'lle^  r\ 
UnwLnd  v-  Slade  et  ux..  J  East,  2»t.',' 

(n)  4   Ihst-  313.— nithoii   of  Kl)'^ 
Que,  >  Sid.  103. 

(•■}  GUti.  C  P.  193— Bic.  Ui.  1 
Wuud.  Ini  531,  S.— Wiltiuns  t>-  Dml^'f 
enden,  11  Ciut,  343. 

(.)  M  Hen- 4,  20- B- 

if)  I 
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will  this  privilege  be  *allowcd,  where  the  court  claiming  conusance,        I. 
cannot  give  remedy(y),  and  when  there  would  consequently  be  a  ^'^^^-condsahce. 
ure  of  justice(r);  as  in  replevin,  because  if  the  plaintiff  be  nonsuited,  ^  *406  ^ 
a  second  deliverance  should  be  granted,  which  the  franchise  cannot 
issue(«);  nor  in  quare  impedit,  because  the  inferior  court  cannot  send 
a  writ  to  the  bishop(/) ;  nor  in  waste ;  or  where  the  lord  is  a  party  and 
the  plea  is  to  be  holden  before  hi[nseir(u) ;  or  where  the  defendant  is 
a  stranger  who  hath  nothing  within  the  franc hise(i;);  or  where  the 
filaintiff  is  a  privileged  person,  as  an  attorney  or  officer  of  the  court(w); 
and  it  also  seems  that  the  court  cannot  grant  conusance  in  part(a7) ; 
though  upon  a  plea  in  abatement,  the  writ  may  abate  as  to  a  part(i/}. 
Conusance  may  however  be  claimed,  where  the  defendant  is  in  the 
actual  custody  of  the  marshal(r). 

With  respect  to  the  time  when  conusance  should  be  claimed,  it 
should  be  after  the  defendant  has  appeared,  because  till  then  there  is 
oo  cause  in  court,  and  the  defendant  might  counterplead  the  conu- 
sance(a).  It  is  said  that  it  should  be  before  full  defence(6))  and  accord- 
ing to  the  ^entries,  it  is  to  be  made  before  any  defence,  immediately  [  *^q7 
after  the  statement  of  the  defendant's  appearance(r) ;  and  it  is  an  esta- 
blished rule  of  law,  <<  that  it  must  be  claimed  in  the  first  instance  or  at 
<'  the  first  day(c/),'*  and  consequently  it  should  be  made  before  impar-  * 
lance(f) :  though  in  general  where  a  declaration  is  delivered  in  vaca- 
tion as  of  the  preceding  term,  the  claim  of  conusance  may  be  entered 
on  the  first  day  of  the  following  term,  as  of  the  preceding  terni(/}. 
Where  the  writ  discloses  the  particulars  of  the  cause  of  action,  it  ap- 
pears to  have  been  considered  as  legal  notice,  to  the  lord,  Sec.  of  the 
invasion  of  his  jurisdiction,  so  as  to  make  it  incumbent  on  him  to 


{q)  Draper  v.  Crowlher,  Vcntr.  363. 

(r)  Id.  ibid.-^Castle  v.  Lichfield^ 
Hard.  S07,  («)  2  Inst.  140. 

0)  Bac.  Ab.  tit.  Ck)urts,  D.  3. 

{u)  8  Hen.  6.  18,  19,  20,  21.— Dayv. 
Savadge,  Hob.  87. — See  the  singular 
argument,  3  Bla.  Com.  n*  d.  299. 

{v)  1  Rol.  Ab.  493.  pi  16.  b.  4a— 22 
Ass.  83. 

(w)  Welles  V.  Trahern  et  al.,  Wil- 
les,  233.— Lord  Anderson's  Case,  3 
Leon.  149.— Anon.  Lit.  Rep.  304. — 
""  :11s  V.    Trehem,    Barnes,    346.-5 

i.  Ab.  590.  S.  C— Id.  592.  ace,  Bendl. 

^-  contra,  nor  where  the  defendant  is 
ttorney,  see  5  Vin.  Ab.  572 — 1  Rol. 
489.  ace  5  Vin.  Ab.  594.  contra, 

{x)  5  Vin.  Ab.  597—1  Rol.  495. 

(y)  2  Saiind.  209,  210.  in  notis— 
'owell  V.  FuUerton  et  al.,  2  Bos.  & 
Pul.  420.— Smith  v.  Gibson,  R.  T. 
Hiirdw.  273. 


(;}  Jones  v.  Bodinner,  1  Salk.  2. — 
Gilb.  C.  P.  195 — Bro.  Ab.  Conusance, 
50. 

(a)  Gilb.  C.  P.  196.— Wild  v,  Villers. 
Comb.  319.— Browne  v-  Renoward,  12 
East,  12- 

(b)  3  Bla,  Com.  298.— But  see  5  Vin. 
Ab.  597 — 1  Rol.  Ab.  495. 

(c)  Rast.  Ent.  128.— Leasingby  v. 
Smith,  2  Wils.  410. 

(rf)  Rex  V.  Agaret  al,  5  Burr.  2823. 
Woodcocke  v.  Brooke,  Rep.  T.  Hardw. 
241.— Leasingby  v.  Smith,  2  Wils-  411. 
Welles  V.  Trahern  et  al.,  Willes,  233. 

(e)  Id.  Ibid — Leasingby  v.  Smith,  2 
Wils.  411— Welles  v,  Trahern  et  al, 
Willes,  233.-3  Bla.  Com.  298.— Case 
of  University  of  Cambridge,  10  Mod. 
127— Pern  v.  Manners,  Fortes.  157. 

(/)  Leasingby  v.  Smith,  2  Wils. 
411,  412.— Browne  r.  Renowai*d,  12 
Easti  18. 
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or  Tilt  CEJiiu  or  coxusanck. 

claim  conusance  on  tlie  very  fint  day  the  defendant  hlth 
iipoD  [he  reinro  day  of  ihe  writ;  but  when  the  writ  doc&  not  dlsclOM 
the  prccUe  ciiik  dF  action,  iben  it  is  siifTicient  to  make  the  claim  qi 
the  firK!  day  given  upon  the  dcclarationfg'). 

In  point  oi  _/brTn{/i),  canu&aiicc  may  be  ducned  by  t)ie  lord  of  tbe 

frunutiiBc,  or  by  hh  bnillfT  or  ulton)ey(i)     K  it  be  duincd  by  aiioi-nuft 

the  worrant  of  attorney  niusi  he  produced  in  court  and  fileil^^").     TliB 

r  grant  of  conusuDco  must  also  lie  produced(<l ),  or  lo  exempli Kca lion  of 

j[l  ■*?*  J  ''  under  'tlie  i;rcat  fteal(Ot  Htid  If  ihc  gram  was  bclbre  time  of  mcmoryi 
an  allowance  muH  be  stioivn  in  the  King's  B«ncht  or  liefore  )U»iee«  in 
^yrc,  or  conlirmjiion  by  pmeiu^m)  and  if  cannot  be  claimed  by  pre- 
tcription(n).  Upon  a  claim  mude  by  the  University  of  Cainbridge(6)j 
(here  must,  in  ai^dition  to  the  grant,  be  an  exemplification  of  Uw  prl* 
vatestatuie  confirming  'tC/i).  together  with  an  affidavit  of  iho  defend* 
am's  rc»ideDce(?}.  The  claim  itaelf  must  be  entered  iipnn  a  rt>ll(r)> 
It  being  a  demand  ofsomeiliing  quod  >tbi  dtbctur,  it  must  be  perfectlf 
entered  upon  record,  and  must  aiute  every  tiling;  that  is  to  take  smy 
llic  general  juiiadiciion  of  the  superior  court,  and  the  loAalt  oigAt  t9 
be  *cl  Jbri/i  mi/i  a!/  Ilie  firoccedm^t  in  the  ciu»r  in  Me  tufterior  court' 
till  the  inst'int  of  making  the  claJnii  and  after  sinting  the  proceeding*' 
the  entry  rims  thus:  "  And  the  said  defendant  by  E.  F.  his  atU>Tney 
"  comes,"  (but  tlie  defendant  sayt  no  mure  nor  makes  any  d^enett  «»* 
then  the  entry  firocreds  as/oltowt)  "  and  hereupon  Coinos  ■.  chin- 
"  celJor  of  the  Universiiy  ot  Oxford,  by  G.  H.  his  uitoniay,  to  demand, 
"  claim,  prosecute  and  defend  his  liberties  and  privileges  thereof,  that 
«  la  to  suy,  to  have  the  conusunce  of  the  pica  aforesaid,  because  he 
"  sailhi  kc."  (setting  out  vritk  great  firecuion  all  the  c Ire ^"Maneev  on 
vihith  the  claim  ia  founded,  and  concluding  i/iiu ;)  "  and  the  taid  ch*n* 

L  f  *409  y  "  cellor  demands  his  liberties  and  privileges  aforesaid,  accoiding  *io 


\ 


(f)  Hex  V-  Agar  et  al,,  S  Burr.  SBM- 
l,ea«irgby  *.  Smith,  3  Wils  413  — 
CxBG  of  ljnivi;r»l«y  of  Cambridge,  10 
Mod.  137. 

{*)  Com,  Dig-  tit  Courts,  V.  5  — 
Boat.  Em.  isa  See  the  form,  >Vil- 
liams  V.  Drlck«ndeii,  11  Kutt,  SiS^- 
Browiii:  ".  Benowurd,  12  East,  12. 

(i)  Bro.  Ab.  tit.  t^oniuance,  SO— 
Cntsie  »  Smlib,  12  Mod.  Cii~-T»y- 
lor  ».  Bftignotds,  13  3lnd.  CGi.Sae 
the  mrrj,  »>h.  Bnt-  138— Welles  v, 
Traliemetal.,  Willcs.  I'JI- 

<>J  See  ttic  form,  ■Mrelle*  t^  Trahem 
at  al  ,  Willcs.  23ii,  4— lUnviiton  ». 
Pliillipt,  Piilni-  *56,— Iil.li"p  of  eij'« 
Cue,  1  Sid.  103. — Neal  v-  Ocucton,  1 
Uv.  89.— Uaariigliy  v.  Sroiili,  3  WiU. 


(0  Rex  V.  Agar  tt  nI ,  5  Burr,  3 

(mj  Kellw.I89,190,~B«hoporWy«l 
C^ise,  1  Bid.  103 — Fn«cr  *•  Millan,  I  ^ 
Salk-  183—3-  C,  1  U-  Raym.  4J7,  B.  ' 
47J— Cill).  C.  P.  195.  but  tee  Bro-  Ab. 
tit.  Conusance,  51. 

(n)  Com.  Dig.  tit-  Courts.  P-  S. 

(o)  Case  of  IJn!ver*iiy  of  Cambridge. 
10  Mod-  l3a.~KcndriGk  v.  KynaiUm.  i 
1  Bin,  ncp.  451. 

(/>)  13   Ell«.    c-  39.— teasiftjliy  *,  i 
Smith,  2tViU.4l2, 

(fj  Boot  <>■  Graham,  1  Bini-  K-  B.  J 
49.  es.-PaMmoMerv-  Graham,  2 Sira^ 
810— nay>   «.   lAnf,    3  WiU-  311- 
KtiiUricli  V-  Kynislon,  1  Bla.  Rep.  454  \ 
Rkx  V  Agar  el  ai^  5  Burr-  282a . 

[r)  Wild  V.   Villera,  Comb.   319.— 1 
Boot  B-   Uraliim,  I  Barn.  K-  It.  Hi— 
Paternoster  b,  liraham,  1  Sira-  tllD. 
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^^  the  form  and  efTect  of  the  letters  patent  aforesaid,  and  the  confirma-         I. 
*<  tion  aforesaid,  in  this  plea  between  the  parties  aforesaidi  here  in  the  ^^^^^  ®' 
<<  court  of  our  said  lord  the  king  now  depending,  to  be  allowed  to  him, 
**  as  hereto/ore  hath  been  allowed(a)^**  though  the  latter  words  are  not 
necessary,  where  the  franchise  is  given  by  act  of  parliamentC^). 

The  claim  of  conusance,  if  insufficient  in  form  or  substance,  may  be 
demurred  to,  or  the  facts  therein  alleged  may  be  traversed  by  the 
plaintif!)^^).  If  the  claim  be  disallowed  on  demurrer,  the  judgment, 
after  the  usual  entry  of  curia  advUare  vulty  and  giving  day  to  hear 
judgment,  as  well  to  the  plaintiff  and  person  claiming  conusance  as  to 
the  defendant,  is,  that  the  matter  aforesaid  by  the  party  claiming  conu- 
sance in  manner  and  form  aforesaid  alleged,  is  not  sufficient  in  law, 
therefore  it  is  cpnsidered  that  the  said.  Sec.  (the  person  claiming  conu- 
sance) have  not  his  aforesaid  liberty  in  his  said  plea  mentioned,  and  it 
is  commanded  by  the  said  court,, as  well  to  the  said.  Sec.  (the  person 
claiming  conusance)  as  to  the  saild  defendant,  that  to  the  writ  and  count 
aforesaid,  the  said  defendant  do  answer,  &c.  and  thereupon  the  said 
defendant  defends  the  wrong  and  injury  when,  Sec.  and  prays  leave  to 
imparle,  Sec,  and  the  pleadings  proceed  as  usual(t;). 

If  the  claim  be  allowed,  a  day  is  given  upon  the  roll,  for  the  lord  of 
the  franchise  to  hold  his  court,  and  the  parties  are  commanded  to  be 
ther<  *on  that  day(T;T;).  But  the  record  still  remains  in  the  court  [  *410  ] 
above ;  and  a  transcript  only  is  sent  down  to  the  court  below(u'),  in 
order  that  if  justice  be  not  done  there,  as  if  the  defendant  be  a  stran- 
ger,  and  has  nothing  within  the  franchise,  by  which  he  can  be  sum- 
moned, or  if  the  judge  refuse  to  do  justice,  the  plaintiff  may  have  a 
resummons  upon  the  record  in  the  court  above(x),  the  cause  assigned 
in  which  resummons  may  be  traversed  by  the  party,  who  originally 
claimed  conusance ;  and  if  found  for  him,  the  cause  will  be  remanded ; 
but  if  found  against  him,  the  parties  go  on  in  the  superior  court,  from 
the  period  or  situation  in  which  the  cause  was  at  the  allowance  of  the 
claim,  just  as  if  such  claim  had  never  been  allowed(^).  And  if  a 
resummons  issue,  upon  failure  of  right  in  a  franchise,  the  lord  of  the 
franchise  shall  never  afterwards  have  eonusance  of  that  plea(z). 


(»)  i*cp  Wilmot,  C-  J— -Leasingby  v. 
Smith,  2  Wils.  409,  410— Rast.  128.— 
Welles  V.  Trahem  et  al.,  Willes.  234. 

(0  Id.  Ibid. 

(u)  Leasingby  v.  Smith,  2  Wils-  410. 
Wild  v.  Villers,  Corab.  319.^Rast. 
£nt.  129. 

v)  Rast.  128. 

^w)  Rast.  Ent.  129 — Leasingby  v. 
smith,  2  Wils.  411— Cross  v.  Smith,  2 
Ld.  Raym.  836,  7 — 12  Mod..  644.— S. 
C  3  Salk.  79.  S.  C 


(w)  Id.— Anon.  Jenk.  31 — 5  Vin.  Ab. 
599. 

{x)  Leasingby  v.  Smith,  2  Wils.  411. 
Cross  V.  Smith,  12  Mod.  644 — Castle 
V.  Lichfield,  Hard.  507-— But  see  5 
Vin.  Abr.  tit.  Conusance,  589. — Case  of 
University  of  Cambridge,  10  Mod.  127. 

(y)  Leasingby  v.  Smith,  2  Wils.  411. 
6  Vin.  Ab.  3,  4- 

(x)  The  Case  of  the  Abbot  of  St. 
Edinondsbury,  Jenk.  34.-5  Vin.  Ab. 
576.  588. 
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300  APPEARANCE  AKD  DEFENCK. 

n.  Before  we  inquire  into  the  qualities  and  parts  of  the  various  pleas 

Appearawce  jj^  personal  actions,  it  is  advisable  to  consider  the  statement  of  the  de- 
fendant's afifiearance ;  of  his  defence;  of  the  demand  oi  oyer;  and  of 
imfiarlances ;  yihiQli  when  they  occur  in  pleading,  usually  precede  the 
statement  of  the  subject  matter  of  the  defence.  The  language  of  the 
plea,  and  of  the  entry  on  the  record  of  these  allegations  is  thus  :  «  And 
[  *411  ]  "  the  said  C  D.  {the  defendant)  by  E.  F.  his  attorney,  comes  *and  de^ 
^^  fends  the  ^tfrong  (or  in  trespass  "  force")  and  injury,  when,  &c.  and 
"  craves  oyer  of  ihe  said  writing  obligatory,  and  it  is  read  to  him,  &c. 
"  he  also  craves  oyer  of  the  condition  of  the  said  writing  obligatory, 
«  and  it  is  read  to  him  in  these  words:  The  condition,  &c.  (setting  out  the 
"  condition  verbatim).  Which  being  read  and  heard,  the  said  C.  D.  prays 
"  leave  to  imparl  to  ihe  said  declaration  until  ■  next  after  —  and 

«  it  is  granted  to  him,  and  the  same  day  is  given  to  the  said  A.  B.  {the 

"  plaintiff)  here,  &c.  At  which  day,  to  wit,  on  — ^—next  after 

"  at  Westminster  aforesaid,  come  as  well  the  said  A.  B.  as  the  said 
"  C.  D.  by  their  respective  attorneys  aforesaid ;  and  the  said  C.  D. 
«  saith  that  the  said  A.  B.  ought  not  to  have  or  maintain  his  aforesaid 
«  action  thereof  against  him,  because  he  saith  that,  &c.  {stating  the 
«  ground  of  defencey\s). 

The  above  "  venit"  is  the  statement  on  record  of  the  defendant's 
appearance  in  court,  and  is  said  to  be  necessary  to  make  him  a  party 
to  the  suit,  because  dtcit  without  venit  might  be  ore  tenus{t).  It  has, 
however,  been  decided  that  the  word  venit  is  no  part  of  the  plea,  so 
that  if  defence  be  made  without  it,  it  is  good,  for  the  defendant's  ma- 
king defence  shows  him  to  be  in  court,  and  makes  him  a  party  to  the 
plea,  particularly  where  he  appears  to  be  in  cu8todia{u).  When  the 
defendant  pleads  in  a  different  name  to  that  in  which  he  is  sued,  whe- 
L  *412  "]  ther  in  abatement  or  in  *bar,  the  statement  of  his  appearance  must  not 
be,  "  and  the  said  C.  D.  comes,"  &c.  but  should  be  "  and  C.  D.,(the 
««  real  name)  against  whom  the  said  A.  B.  hath  exhibited  his  said  bill 

"  by  the  name  of  E.  D.  by his  attorney,  comes  and  defends," 

8cc.(i;).  In  general  the  appearance  may  be  stated  to  have  been  in  per- 
son or  by  attorney,  according  to  the  fiict,  but  in  an  action  against  a 
feme  covert  sued  alone,  it  must  be  alleged  that  she  appeared  in  per- 
son(w);  and  an  inflint  must  plead  by  guardian,i  and  not  by  attorney 

{s)  See  the  form,  3  Bla.  Com.  Ap-  Dig.  Abatement,  I.  16. 

pendlx,  No.  3.  0')  Jackson  v.  Ford,  3  Wils.  413  — 

(0  Stevens  v.  Squire,  Skin.  582 —  Roberts  v.  Moon,  5  T-  R.  487 — 3  Went. 

Gilb.  C.  P.   186 — Bac.  Ab.  Pleas,  D.  210— Willes,  41.  n.  c — 2  Saund.  209. 

Com.  Dig.  Abatement,  I-  16.— Walford  b.  n.  1. 

-i;.  Savil,  Lutw.  8,  9— Co.  Lit.  127.  b.  (w)  2  Saund.  209.  c.— Post.  2  Vol. 

(w)  Stephens  v.  Arthur,  Salk  544. —  455. 
Stevens   t\   Squire,    Skin.  582. — Com. 


(1)  Vide  Mockey  v.  Grey^  2  Johns-  Rep-  192.  And  if  an  infant  defend  by  at- 
torney, he  may  bring  a  writ  of  error  coram  vobis  to  reverse  the  judgment.  De* 
ivitt  v.  JPost,  11  JohnS'  Rep.  460. 
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br  tirochdn  amy{^r).    And  in  pleas  to  the  jurisdiction^  the  appearance         n. 
must  be  in  pcr8on(y).    And  t&ough  several  attorneys  in  partnership  Apfbahawce 
may  be  retained  by  the  defendant)  he  can  only  plead  by  one^  and  not 
in  the  name  of  (he  firm(z),  and  the  plea  should  be  in  the  name  of  the 
attorney  who  appeared(a). 

After  the  statement  of  the  appearance  follows  the  defence^  which  is 
defined  to  be  the  denial  of  the  truth  or  validity  of  the  complaint,  and 
do^s  not  signify  a  justification.  It  is  a  general  assertion  that  the  plain- 
tiff has  no  ground  of  action,  which  assertion  is  afterwards  extended  and 
maintained  in  the  plea(d).  This  is  so  essential  in  pleading,  that  for- 
merly if  no  defence  were  made,  though  the  plea  were  in  other  respects 
sufficient,  judgment  was  given  agsdnst  the  defendant((r).  •In  scire  [  *413  ] 
faciaa^  however,  no  defence  is  made(cr);  and  it  is  not  necessary  in  a 
plea  of'  ancient  demesne(d),  or  to  the  jurisdiction  of  an  inferior  court 
having  no  jurisdiction  of  the  matter,  though  it  is  otherwise  when  the 
plea  relates  rather  to  the  person  than  to  the  subject  matter  of  the  ac- 
tion((?).  Where,  however,  an  attorney  of  the  Common  Pleas  was  sued 
in  the  King's  Bench,  and  pleaded  his  privilege  without  a  defence,  it 
was  held  8ufficient(/).  Defence  is  of  two  descriptions,  first,  half  de- 
fence which  is  as  follows,  "  vcrdt  ct  defendit  vim  et  injuriam  ct  dicit" 
8cc.  or  secondly,  Jiili  defence,  ^^  venit  et  defendit  vim  et  injuriam  guan* 
dOi"  Sec.  (meaning  <'  quando  et  itdi  curia  condderavUy*  or  when  and 
where  it  shall  behove  him),  *'  et  damna  et  giUcguid  quod  ifise  drfendere 
**  debet  et  dicity**  8cc.(5-).  In  strictness  the  words  «  quandoy"  8cc.  ought 
not  to  be  added  when  only  half  defence  is  to  be  made,  and  after  the 
words  <<  vetUt  et  defendit  vim  et  injuriam^*^  the  subject  matter  of  the 
plea  should  immediately  be  Rtated(A).  It  has,  however,  now  become 
the  practice  in  all  cases,  whether  half  or  full  defence  be  intended,  to 

state  it  as  follows :  "  And  the  said  C.  D.  by his  attorney,  comes 

<<  and  defends  the  wr<mg  (or  in  trespass  force)  and  injury,  when^  ^c. 
^  and  says,"  which  will  be  considered  only  as  half  defence  in  cases 
where  *such  a  defence  should  be  made,  and  as  full  defence  when  the  [  *414  "] 
latter  is  neces8ary(}).    If  full  defence  were  made  expressly  by  the 


(x)  2  Saund.  117*  f.  n.  1.— lb.  212.  a. 
n.  4— Post.  2  Vol.  456. 
{%f)  2  Saund.  209.  b.  c 
(x)  Bunn  v.  Guy,  4  East,  195. 

(a)  Margerem  v<  Maktlwaine,  2  New 
Rep.  509. 

(b)  3  Bla.  Com-  296.--GO.  Lit-  127. 
b.— As  to  defence  in  general,  see  the 
same  references  and  Bac.  Ab.  Pleas,  D. 
and  Wilkes  v.  Williams,  8  T.  R.  631. 

(c)  Co.  Lit.  127.  b.— Bac.  Ab.  l^leas, 
D — Alexander  v-  Mawman,  Willes, 
41.— But  see  Stevena  v.  Squire,  Skin. 
582. 

ice)  North  t>.  Hoyle,  3  Lev.  182. 

(d)  North  V.  Hoyle,  3  Lev.  182.— 
Britton  V.  GradoD,  Lord  Raym.  117- 


(e)  Bac.  Ab,  Pleas,  D. 

{/)  Kirkham  v,  Whceley,  1  Salt 
30 — Bac.  Ab.  Pleas,  D. 

(S)  Co.  Lit  127.  b^Bac.  Ab.  Pleas, 
D.— Rast.Ent.652 — Alexanders.  Maw- 
man,  Willes,  41— Gilb.  C.  P.  188.— 
Wilkes  V.  Williams,  8  T.  R.  633.— See 
the  forms,  3  Bla.  Com.  Appendix^  No. 
3 — Post.  2  Vol.  455.  #^    _. 

(ji)  Gilb.  C.  P.  !88.— Wilkes  V.  Wil- 
liams,  8T.  R.  632.-3  Bos.  &  Pul.  9. 
n.  a. 

(0  Wilkes  V,  Williams,  8  T.  R.  633. 
Alexander  v.  Mawman,  Willes,  41.— 
Hosier  et  al.  v-  Lord  Arundel*  3  Bos. 
&  Pul. 9—2  Saund.  209. c. 


A 


'  *"ed  on » 
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and""*  ""«'«'«(  in  a  «,  ^ 

^oo  precede  f>,»  J^'*^  o*"  dv^.-  .  ^ 
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"Wsitfe,     L  '^— Simpson  . 
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of  it(/).    Ojcr  was  formerly  allowed  of  the  original  writ  in  order  to       in. 
demur  or  plead  in  abatement  for  any  insufficiency  or  variance  between  ^^  ^"*' 
the  writ  and  declaration ;  but  this  practice  was  altered  by  rule  of  court) 
and  if  the  defendant  demand  oyer  of  the  writ,  the  plaintiff  may  proceed 
as  if  no  such  demand  had  been  made(^),  nor  is. oyer  demandable  of  a 
record(i%) ;  and  as  it  cannot  be  granted  of  any  deed,  &c.  which  is  not 
presumed  to  have  been  brought  into  court(i),  the  defendant  cannot  in 
an  action  upon  a  bond  condith)ned  for  performance  of  covenants  in  ano- 
ther deed  crave  oyer  of  such  deed,  but  he  and  not  the  plaintiff  must 
show  it,  or  the  counterpart  with  a  profert  or  an  excuse  for  the  omis- 
sion, though  the  court  might  compel  the  plaintiff  to  give  the  defend- 
ant a  copy  to  enable  him  to  plead(7*) ;  if,  however,  oyer  be  improperly 
craved  and  the  deed  be  stated  upon  it,  the  defect  in  the  plea  will  be 
aided  on  a  general  demurrer(X:).     If  the  defence  be  founded  upon  any 
objection  to  the  form  of  the  bond,  as  where  a  bail  *bond  has  ^been   [^  *416  "] 
given  to  the  sheriif,  but  not  by  his  name  of  office ;  and  the  defect  do 
not  appear  on  the  face  of  the  declaration,  oyer  must  be  craved,  and 
after  setting  forth  the  bond,  the  defendant  may  demur(A:^).    And  in  an 
action  at  the  suit  of  an  administratrix,  the  defendant  should  crave  oyer, 
t.  and  set  out  the  letters  of  administration,  if  he  wish  to  avail  himself  of 
any  variance  in  the  statement  of  them  in  the  declaration(/).     So  if  in 
the  declaration,  any  part  of  a  deed  qualifying  or  rendering  the  defend- 
ant's contract  dissimilar  to  that  stated,  be  omitted  or  mis-stated  by  the 
plaintiff,  the  proper  mode  is  for  the  defendant  to  pray  oyer,  and  after 
setting  out  the  deed  in  hac  verba^  to  demur(m).3    And  in  pleading    ^ 
payment  or  performance  of  the  condition  of  a  bondy  the  defendant  should 


{/)  JeflTery  v.  "White,  Dougl.  476.— 
1  Saund.  317-  n.  2. 

{^)  R.  T.  19  Geo.  3.— Boats  v.  Ed- 
wards, Dougl.  227,  8.— Gray  et  al.  v. 
Sidneff,  3  Bos.  &  Pul.  398,  9-*!  Bos. 
8c  Pul.  646.  n.  b. 

(A)  Cremer  v.  Wickett,  1  Ld.  Raym. 
550 — Theobald  v.  Long,M  Ld.  Raym. 
347 — JefFery  v.  White,  Dougl.  476.— 
King  V,  Amery,  1  T.  R.  149. 

(s)  Longmore  v.  Rogers,  Willes, 
290. 

{j)  Jevens  v.  Harridge  &  wife,  1 
Sauud.  9,  10.  n.  1.— Cook  v.  Remington, 


6  Mod.  237.— Aleyn.  72.— Anon.,  1  Sid. 
50— Lewes  v.  Ball,  1  Sid.  97.— Taps- 
cott  tr.  Wooldridge,  1  Sid.  425— Bac. 
Ab-  Pleas,  L  12. — See  the  precedents, 
post.  2  Vol.  530.— Gainsford  v.  Griffith, 
1  Saund.  52.  &  id.  10.  n.  1. 

{k)  Id.  ibid. 

(Jkk)  Sheriffs  of  Middlesex  v.  Barnes, 
Ld.  Raym.  1135.— 2  Saund.  60.  n.  3. 
366.  n.  1.— Samuel  v.  Evans,  2T.  R. 
575.— Bac.  Ab.  Pleas,  L  12. 

(0  Gerrard  v.  Early,  2  Wils.  413. 

{in)  2  Saund.  366.  n.  1. 


(3)  So,  in  debt  on  award,  if  it  be  mis-stated  in  the  declaration,  the  de- 
fendant cannot  take  advantage  of  the  error  by  pleading  no  award,  but  must  crave 
oyer  and  demur.  Jamets-  JValrutht  S  Johnt' Jiep,  410.  Ut  semble*  Sed  quzre  ; 
for  an  award  under  seal  need  not  be  pleaded  with  profert,  and  the  insertion  of  a 
profert  will  not  entitle  to  oyer-  Ante,  350. 


I  •(in. 


I  Com;  I 


BCtinl)  on  ft  'ii  I 

Dant>  In  ttuvfhrt  I 
fthnw  «ui:h  Ocetl  •• 

Where  eitlicr  „,  oml:*  in  p]«a 

tnateml  [urt  of  ..-■  : .  tiDUiid  id 

way  bj-  which  Utt  -,  .^l  ,_. ,,  „,.  -if:-  *„. 

Ilic  iniletiltirB,  kc.  nod  ■ciiinj  ii  ou:  •■■ 
'*l?  3  'll'al  tiy  ""«  3»iil  inilcniufp,  U  wu»  fi 

To  ileoy  ojrtr,  wlieti  ii  oiighi  lo  1.    ,      i     ,  _, 

caio.  the  pait)-.  making  tire  clutro,  itliiiuLil  luiivc  ilko  cotiri  19  Imvc  it 
entci^d  on  record,  wliicli  b  In  Uic  natgre  or  ■  plea,  aod  the  phintiff 
mil)'  caiinierptcod  tlic  rit;ht  to  oyer,  orsirilce  out  ili«  reit  nf  Um  iilewl- 
IiiR  roltowini;  tlieoyer  anil  [Icmur(<;)j  upon  vlilch  (he  jadginQnt  of  tl»e  I 
coun  is  either  tliat  the  dcfciiitatiE  buvo  oyer,  or  that  he  ansnor  trltbaut 
il(r).  On  the  Inner  jiidgmcoi  ihe  deretidant  mny  bring  a  writ  of  cnof,  J 
Tor  to  deny  oyer  when  it  ought  to  be  granted  it  error,  but  not  r 

Ojicr  hftving  been  granted,  the  defendant  (unlcM  in  pleading;  per-  I 
formUice  of  the  condition  of  a  bond,)  may,  in  hia  pica,  set  forth  the  I 
deed  on  oyer,  or  not,  at  l)is  election,  for  he  has  a  tiglii  to  &ec  whcilicr    { 
ilic  pLintier  i>  in  a  siiuaiion  lo  sue,  and  may  aftcfwiirds  plead  n 
farium,  or  any  other  plea,  without  mating  the  oyer(().    If  he  do  Dot  Kt 
fotth    the  indenture  on  oyer,  it  seems  that  he  cannot  plead,  "  tlni  by 
the  said  indenture  it  was  further  agreed,  &c."('0'     And  if  it  be  mate- 


(«)  Pnw-  i  Vol.  529. v-  Kbleh, 

3  Keb.  Toe.— In  Lill  Pme.  Rrij.  lit. 
Oyefi  it  ii  »idi  that  llic  dcfcndunt 
may  plctul,  If  he  picnic,  wlihout  oyeri 
for  lie  may  l;ike  ii;)ui1  liiiDnrir  la  irmeni- 
bcr  ihe  bond  without  hearing  It;  but 
ace  Smiitt  o.  Bouclicr,  Hull.  Hep.  3^. 
Pri(biod  ».  Ci.uper,  1  Keh.  513—1 
Saond.  Sir  n.  3 — Cem-  U'g.  Ftcadcp, 
3W.3S— Vin  Ab.Oyer,  D 

(*)  Ante,  poll-  a  Vol.  530 — 1  Saurid. 
iO.  u.  1— Om.  Dig.  Pltider,  2  W.  33. 
Cuokw  Rcmingioa,  6  Mod,  337. 

(p)  I  Sumd.  ^17-  I).  3.— Siltb»  n. 
Cbugl..  ISIw.  227. 

(f)  1  Suind.  Sl  b.  n.  1— Bac.  Ab, 
Pleat,  I.— Longull  «.  Tlic  Hundred  uf 


Iileworllii  2  Silk.  -!' 
Haym.  970,-8.  C,  6  M: 
!tc  of  London  «l  nixn  ' 

(r)  Td-  ibid — M>}-or,  !.c. 
T.  Guriry,  2  Lev.  U?,— Longiitl  v.Tlief  1 
Hundred bf  Idewanh,  6Mod.  23. 

(.)  1  Sauna  9  b.11.1— rrid-iPtts.    I 
4th  edi^  53Z.— Rac.  .Kb  Plckf,  L  12. 

(f)TUe  WeiTers"  Company  «,  Fnc- 
fcsi  «  aL,  3  Si«.  IMl  _<!l&m(M..  r. 
Pamicnier  et  nl.,    1    v 
Weavers'  Coni|i«ny  - 
3Jr. 

C»)  !  SionJ     Sir     - 
Claich,  3  Keb.  TOB.— iiuii 
er.  How.  .•W.-PiUlaiid  * 
Keb.313— A..tO. 


OF   OYER.  3Q5 

rial  for  the  plaintifT  to  show  the  indenturet  he  may  pray  an  enrolment)  III* 
and  so  make  it  pan  of  his  i'eplication(p).  If  the  oyer  be  stated,  the  ^^  °^^^' 
*plea  should,  in  strictness,  be  entitled  of  the  same  term  as  the  dec|a«  [^  *418  1 
ration,  for  in  contemplation  of  law,  the  deed,  unless  denied,  is  in  court 
only  durinj^  the  term  in  which  it  is  pleaded,  and  is  afterwards  in  the 
custody  of  the  party  lo  whom  it  belongs,  and,  therefore,  oyer  of  such 
deed  ought  not,  in  pleading,  to  be  stated  to  have  been  demanded  in  a 
subsequent  termfw);  and  consequently  not  after^  a  g;eneral  impar- 
]ance(j?).  But  oyer  may  be  craved  after  a  special  imparlance  to  ano- 
ther  day  in  the  same  term(T/);  and  there  are  precedents  where  oyer 
has  been  craved  after  the  statement  of  an  imparlance(z) ;  and  where 
the  plaintiff  declares  in  vacation,  before  the  essoign  day  of  the  follow- 
ing term,  perhups  with  analogy  to  the  claim  of  conusance  and  pleas  in 
abatement,  a  plea  stating  the  claim  of  oyer  may  be  entitled  of  a  term 
subsequent  to  the  declaration  with  a  special  imparlance,  or,  which  may 
be  most  advisable,  may  be  entitled  generally  of  the  preceding  term(a).  If 
the  defendant  assume  to  set  out  the  whole  of  the  deed  or  condition  of  a  ' 
bond  on  oyer,  the  whole  should  be  stated  with  all  recitals  verbatim  et 
literatim;  and  if  the  defendant  do  not  set  forth  the  whole,  or  state  it 
untruly,  the  plaintiff  may  sign  judgment  as  for  want  of  a  \Ae<\(b) ;  or 
may,  by  his  replication,  pray  that  *the  deed  be  enrolled,  and  set  it  [  *419  1 
forth  and  demur,  for  by  craving  oyer  the  defendant  undertakes  to  set 
out  the  whole(r);  but  in  pleading  to  a  bond  conditioned  for  the  per- 
formance of  covenants  in  another  deed  distinct  from  that  set  out  on 
oyer,  though  the  party  must  state  the  indenture  truly,  or  subject  his 
plea  to  a  demurrer,  and  the  practice  is  to  set  forth  the  whole  deed(r/), 
it  may  perhaps  suffice  to  state  the  substance  of  the  deed,  and  those 
covenants  only  which  he  has  engaged  to  perform,  averring  that  the 
indenture  contains  no  other  covenants  on  his  part(^),  or  perhaps  even 

(v)  The  Weavers'  Company  v.  ^qt^  {y)  Ancn.,   12   Mod.  99.— Anon.,    2 

rest  et  al.,  2  Stra-  1241.—Simmons  v.  Show.  310. 

Parmenter  ctal.,  1  WiU.'Sr — 1  Saund.  («)  Jevens  V'  Harridge  et   ux.,    1 

9.  b.  n.  1.  flcc— The  Weavers'  Company  Saund.  3— -Cabell  t;.  Vaughan^  1  Saund. 

V.  Ware,  Barnes,  327.  Contra,  289- 

(w)  Wymark's  Case,  5  Co.  74.  b—  (a)  Leasingby  v.  Smith,  2Wils.  411, 

The  King  v.   Amery,  1  T.  R.  149.—  412 —Jennings  ct  al.  ».  Webb,  1  T.  R. 

Simpson  v.  Garside,  2  Lutw.  1644.  278 — 7  T-  R.  447-  n.  d.— 2  Saund,  2.  n. 

{x)  2  Saund.  2-  n.  2 — Vin-  Ab.  Oyer,  2.— Ante,  407- 

F — Bac.  Ab.  Pleas,  1.  12.— Mayor,  &c.  (6)  1  Saund.  9.  b.  n.  1  —Wallace  v. 

of  London  v.  Gorrey,  2  Lev.  142.— S.,C.  Duchess  of  Cumberland,  4  T.  R.  370. 

Freem-  400.— Player  v-  Barnadislon,  1  Slater  x».  Home,  Tidd's  Prac.  3d  edit. 

Keb.  32.— City  of  London  v.  Goree,  3  506 — 4  edit  497. 

Keb.  480.  491.— Longvill    v  The  Hun-  (c)  Com.  Dig.  Pleader,  P.  1 — Fer- 

dred  of  Thisllewonh,  6  Mod.  28.  see  guson  &  others  v.  Mackreth,  4  T.  R. 

the  form  3  Bla-  Com.  Appendix,  No.  3.  371.  n.  b.— 1  Saund.  9.  b.  n.  1. 

flcc— Longvill  t>.  The  Hundred  of  This-  {d)  Jevens  v.   Harridge  &  wife,  1 

tlcwortbi  2  Ld.  Ra^m.  970-  Contra.'^  Saund.  9.— Earl  of  Kerry  v*  Baxter  et 

And  see  the  precedents,  Jevens  v-  Har*  al,  4  East,  344,  5. 

ridge  &  wife,  1  Saund.  3.— Cabell  v,  (e)  1  Saund.  317.  n.  2. 
Yaugban,  1  Saund.  289. 

2  Q 


/ 


m.        an  uliegation  tlial  tlie  indenture  coniatnft  no  na^livc  or  (fisjni 
'  "*"*-      coveimnls,  with  an  averment  uf  general  pcrlormunce,  would  bo  S 
cieni(y)  i  and  iho  plaintiiT  might  pray  oyer,  and  ut  ii  fgrth  if  u 
otatedfi"). 

When  oyer  is  prayed  of  a  bond  and  the  condiiioni  it  h  utual  In  prac-« 
ticc  not  to  tct  forth  (he  bond,  but  to  iu.y  "  and  it  n  read  to  hiiDi  Sec." 
and  ihcu  to  pray  oyer  of  the  condition,  and  ut  it  fortli  In  A<tf  veria, 
but  (he  Iwiid  ought  lo  be  entered  at  large  as  well  as  tbo  contlhiont  IF  , 
the  (cmiB  or  the  obli)>a[ory  pan  be  maiorial  to  the  ilofence(A) )  not  if  it 
be  maicrial  to  the  pbintifT  that  the  penal  part  of  iho  bond  be  »ei  forth, 
he  may  in  his  replication  pray  that  it  may  be  enrolled,  and  tct  it  forib(0> 
n  no  u»e  is  intended  to  be  mude  of  the  bond,  there  l^  no  need  to  praj 
*430  J  uyer  of  'ji  at  all,  or  to  enter  any  such  prayer,  but  it  is  lufficient  to 
pray  oyer  of  the  condition  only(ii),  for  the  bond  and  conditioa  are  con- 
Mdcred  at   diatinct,  (he  bond  being  complete  without  ihe  condition, 
thtirelbre  there  may  be  oyer  of  one  wlihout  the  othcr(^),  and  pruyiog 
oyer  ol  one  does  not  entitle  the  party  to  oyer  of  the  other)  but  il  muttj 
be  demanded  of  both  if  material  to  the  defcDcc(/).     If  the  deed,  &c.r 
be  set  forth  on  oyer,  the  court  mu»l  adjudge  upon  it  as  parcel  of  ihel 
record.^  though  it  were  not  airictly  demandable  at  the  lime  of  graniEn^  I 
il(»i}.     And   if  it   thereby  appear  to  the  court  that  the  dcfend^ni  ba« 
pleaded  a  false  plea,  the  court  will  give  judgment  for  the  pluniiffu^ 
a  demurrer  lo  the  plciifn):  so  on   the  other  hand,  tlie   defendant  b3r 
craving  oyer  and  setting  it  out  in  his  plea,  may  sometimes  aid  a  defect   1 
in  the  drclaratton,  ai  where  the  declaration  was  upon  a  certain  writiog, 
and  the  defendant  by  praying  oyer,  eondiiionet  tcri/ili  obligator U  fir e^c- 
U  admitted  it  lo  be  a  bond(o). 


(/)  Eirl  of  Kerry  v.  Baxter  aiul 
others.  4  Esst,  340-  344.  n-  1^-See  the 
precedent,  puit'  2  Vol.  531 

(,S)  1  Siiind  9.  b-  n.  1, 3ir.  n.  2- 

ih)  Slieriffa  of  Midillesen  v.  Bamer, 
Lord  Riym.  113$.— Ante,  41S,  6. 

0)  Abney  et  >1.  v.  Wliiio,  Carlh. 
301.  2— BteWet  v  Appleby,  I  Lutw. 
eSO.  685,-1  Ssiind.  9.  b.  n.  1. 

(il)  L.[>  PUcStt9.pl  230— lS»und. 
9.b.  n.  1. 

<A)  1  Ssund.  9.  b.  n.  t.  309.  n.  % 

(0  Cook  V.  Bcrainifion,  6  Mud-  237. 


1  Saund.  9  b.  II.  1. 

(n)  Smith    V.   Vvomiiit,    \  Sai 
316,  ".—Anon..  3  Sullc.  1I(|— Gigev. 
AMon,    l^arth.  5l3.-l,ong*ill  r.  Tlw 
Kundnd  of  Tliicilewonh,  6  M<mJ.  37.  , 
JclTcry  v.  Wlille.  Dougl.  476. 

(fi)  Jrvens  V  Uairidge  h  wile,  1  i 
Saund.  9.  Z\7-  n.  2— Anon.,  3  SsUL  j 
119, 

(a)  Moore  ct  ui.  s.  Jonea,  Ld.  Rayn.  | 
1541. — Coiirtnty  v.  Grcen*iUe,CtO.Ckr.  T 


f6)  Vide  C'aote  v.  Gral^m't  .IMr-  3  CrcnrA,  23-1. 
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IV.  IMPARLANCES. 


The  term  imfiarlance  or  Hcentia  loquendi  in  its  roost  general  signifi-        iv 
cation,  means  time  given  by  the  court  to  either  party  to  answer  the  Imtarlakces 
pleading  of  his  opponent  as  either  to  plead,  reply,  rejoin,  See.  and  is 
said  to  be  nothing  else  but  the  continuance  of  the  cause  till  a  further 
day(^).     But  the  *more  common  signification  of  the  term  is  time  to   [  *421  ] 
plead(7).    In  making  up  the  issue  joined  between  the  panics,  and  in 
.^hich  all  the  proceedings  are  necessarily  stated,  an  entry  of  an  impar^ 
lance  between  the  declaration  and  plea  is  frequent  and  sometimes  ne- 
cessary(r) ;  but  it  is  not  usual  in  framing  a  plea  or  replication  sepa- 
rately to  state  an  imparlance,  unless  some  new  matter  has  arisen  since 
the  former  pleading,  when  it  may  be  proper(«). 

Imparlances  are  of  three  descriptions:  1st,  a  common  or  general 
imparlance;  2dly,  a  special  imparlance,  and  3d1y,  a  general  special 
imparlance(/).  The  ^rst  is  without  saving  to  the  defendant  any  ex- 
ception against  the  writ,  jurisdiction,  Sec.  and  is  always  to  a  subse- 
quent terro(u).  In  making  up  the  issue,  we  have  seen  that  the  entry 
of  such  an  imparlance,  may  f)e  necessary  in  order  to  continue  the  cause 
in  court(x);  but  in  framing  *a  plea,  such  an  entry  of  imparhnce  is  |^  *422  '] 
not  necessary  unless  where  the  matter  of  defence  has  arisen  after  the 
declaraiion(t/).  In  general,  pleas  in  bar  are  entitled  of  the  term  of 
which  they  are  pleaded  without  reference  to  the  title  of  the  declara- 
tion, and  as  a  plea  of  tender  may  be  after  such  an  imparlance,  the  plea 
may  be  entitled  of  a  term  subsequent  to  the  declaration,  though  it  is 
said  to  be  more  correct  to  entitle  it  of  the  same  term  as  the  dedara- 


(p)  Bac.  Ab.  Pleas,  G.— See  Com. 
Dig.  Pleader,  D.  and  id.  ibid.  1  Sel. 
Prac.  Ch.  7.  Sect.  3.  2  Saund.  1.  n.  2. 
as  to  the  nature  of  imparlances  in  gen- 
eral. In  Doct.  Plac.  Tit.  Imparlance, 
it  is  thus  defined,  "  imparlance  at  quart' 
do  ipse  de/endena  petit  ticentiam  interlo- 
quendi,  icilicet,  quant  le  defendant  detire 
le  cour  de  doner  a  luy  tempi  de  pleader  al 
nut  ou  action  que  eat  commence  vera  luy** 
Before  declaration  the  continuance  is 
by  diea  datua  prece  partium/  after  de- 
claration and  before  issue  joined,  by 
imparlance;  after  issue  joined  and  be- 
fore verdict,  by  vicecomea  non  ndnt 
breve;  and  after  verdict  or  demurrer 
by  curia  adviaari  vuU, 

(?)  2  Saund.  1.  n.  2.— Anon.j  2  Show- 
er.  310.— Barnes^  34G. 


(r)  2  Saund.  1.  n.  2.-^Wynark'8 
Case,  5  Co.  75.  b.Tidd's  Prac.  4  ed.  618. 

(«)  See  the  form  in  a  plea,  poat.  2 
Vol.  453.  and  in  a  replication^  ibid. 
After  iaaue^  any  new  matter  must  be 
pleaded  puia  darrein  continuance*  See 
Precedents,  post.  2  Vol.  724. 

(0  Grant  v.  Lord  Sondes,  2  Bla. 
Rep- 1095,  6.  and  as  to  the  different 
kinds  of  imparlances,  and  when  and 
how  (panted,  and  what  may  or  may 
not  be  done  after  each,  see  2  Saund.  1. 
n.  2.— Tidd's  Prac  4  edit.  406. 

(«)  Longvill  V,  The  Hundred  of  This- 
tlewortb,  6  Mod.  28 — 2  Saund.  2.  n.  2- 
See  the  forms,  post.  2  Vol.  452. 

(a:)  Supra,  n.  r. 

(y)  Post.2Vol.452,  3. 


tionCi).    ARer  the  enlrf  of  such  a  general  imparlancei  the  M 
'*inaf  |)lcatl  t"  Adr  of  ili«  aciiun.  but  noi  in  aftatrmrnt  ur  lo  tbe  juf 
fJon  uf  (he  court;  and  tlicrurorc.  wUoii,  by  (liir  practice  or  lliii  caitlt>J 
ihu  dclcTxlani  i*  at  liticiir  lo  plc^il  in  ubuictnont  in  n  term  xob»<iuent  | 
to  (he  decloratioD  (a»  occurs  wbcic  the  prucos  i»  rciurnulilc  on  the  Uit  I 
rcturo  of  the  tcnii,  or  eren  before,  when  the  plidotifr  his  n4:glDcied   ' 
to  deliver  or  Gle  hit  ileclaralUin  four  iL*y»  excluUic,  befnrc  ihc  L-ntl  oT 
the  lemii  or  Iib»  nc^lcacd  10  ilcilaie  beforu  the  cuul|[a  day  of  ibat 
term,)  tltc  dcEcmlant  mu^l  plead  iucli  ptc4  in  •b^tcmcnt  tiiber  of  the 
Hinw  term  ua  the  (lecbruiian.  or  of  the  *ub«ei|ucnt  term  willi  a  special 
[tnparliuice  t  ard  If  h  Lo  pleudcd  of  ihc  latter,  the  pUlntlff  nuy  ugo 
jbdRHiMlt  dS  fur  Wstll  of  a  plcii(a). 

A  tptttal  m/iarlance  is  witU  u  saving  of  all  exre|iiii>D«  to  the  «rit| 
bill,  or  count,  and  ^ftcr  this  ianparlaocc  the  dcfrndaiil  maj  p'ol  inahaiS' 
r*«3  1  ment(4),  but  not  to  the  juiisdictioti  of  ihc  court,  'unless  luuiiUcd  on 
B  pmonat  privilege,  as  ihat  of  nn  attorney.  &c.(c).  In  cases  whcic  ibo 
ilcfetkilani  is  eniiUed  to  a  special  Imparlance,  it  is  in  the  Coinmuri  I 
f;runtrd  of  course  by  ihc  pfolhonolary  upon  an  applbaiion  to  I 
within  Ike  first  four  duys  of  the  icrm  subsequent  to  that  of  the  d 
niiiin,  but  f6  ihc  King's  !lcnch  it  is  said  to  be  gruriable  ni\\f  ll 
of  (he  court  obiuincd  by  a  side  bar  rule(f/).  in  butb  co<im  il 
impnrlancc  miioi  be  atutcd  in  the  pica,  when  it  is  entitled  of  tl 
subsetjueni  to  the  dccianiiion(f). 

Tile  third  dc&cTipiiun  of  imparlance,  usually  denominated  a  gmenl 

»fiftial  imparlance,  is  with  a  snvini'    of  all   exceptions  what«oerer(/^, 

and  ran  only  be  obtained  by  an  application  lo  the  coun  on  moilan  witlibl 

tlii^  fist  (our  days  of  the  next  term  after  the  declaration;  and  it  is  la 

the  discretion  of  the  court,  Kovcrncd   17  the  p;.riicular  circumstanceK 

of  the  case,  to  grunt  it  or  not,  and  ihcy  will  not  grant  il  in  urdor  K 

en<blc  the  dereDd.mi  10  plead  to  the  joriadiciion  if  he  has  appeaveil  bf  i 

attorney  {  the  proibonotary  hat  no  power  to  grant  this  description  of  I 

imparlance,  and  a  plea  under  a  grant  by  him  would  be  a  nullity,  and  ' 

the  pbintilf  might  sign  jmlKmcm,  or  at    lost  a  respondeas  ouMer    ' 

might  he  uwiirde(l(f),     This  imparlance  having  been  Dbl^iuedi  the  d«> 

■*434    \  fendani  'moy  not   only  plead  in  ubaicmeni  of  tl^e  writ  or  count,  bat 

also  personal  prtvilege(/i).    In  point  of  form  this  impurlanrc  is  dnniltf   ' 

to  the  last)  nith  the  cxceplitin  of  the  vords  "  saving  10  Awurff  all  n^  ** 


(-)  2  Smind.  1  n  J._KilHrkk  tf. 
Mii.tlmitn,  Butr.  W,— Tiild's  Prue.  4 
cJ   408. 

(u>  2  S»iind.  1,  n-  3.— tloi.ghiy  t>. 
\.K*tr\\f%.  4T  B.  a2(»~Bu(idl.  V  Wil. 
ton.  fi  T-  B-  J6y  — r  T.  M.  447.  n  d. 

(t)  Cawrn  n  Surliy,  1  Lutw.  A.  tL 
pBac.  Al>  rieai,  C.  4 — Grant  f-  Lurd 
mdi*,  3  UIb   R>p.  loss 

<c)   Clipluni  o-  Li-xdkkll,  riinl^ 


1U94.—3  Siiinil.  I.  n.  3  — R-  K.SAnn. 

(e)  tlouKhiy  V  L>K<II»,  4  T.  R. 
S!D.  t.— Uuddle  v  WiIm<i.  6  T.  B.  j 
369.— fllackmnrc  s.  rUoiini;,  7  T  R.  I 
443.  in  wllicb  BrevBtcr  b.  C>pp«T,  t  J 
Blu-  Bep.  51.— a.  C.  1  n'iU-S6t.« 
ovixriiM-  See  the  prtcrdrnT,  pan-i  I 
Vol  4i2,  3.  4— L'  Saand,  I.  r    ' 

{/J  Bee  the  form,  putt.  5  VoLiH.    ' 

Cr)  aSo'iad.  I.I.  3. 
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vantages  and  exceptions  lahatsoeveTy*  and  sometimes  Id  addition  to       IV. 
those  words  the  following  are  added  :  "  as  v>eU  to  the  writ  and  declaru'^^^^^^*^^^ 
<*  tion  as  to  the  jurisdictior}  qf  this  court  /'(t)  but  the  first  is  the  better 
form. 

If  the  defendant  plead  to  the  jurisdiction,  or  to  the  disability  of  the 
plaintiff)  or  defendant,  to  sue,  or  be  sued,  after  a  general  imparlance} 
or  to  the  jurisdiction  after  a  special  imparlance,  the  plaintiff  may  in 
general  either  sign  judgment  or  apply  to  the  court  to  set  aside  the 
plea,  or  he  may  denmr  to  it,  of  allege  the  imparlance  in  his  repli- 
cation by  way  of  estoppel :  but  if  the  plaintiff,  instead  of  taking  any 
of  these  advantages,  reply  to  the  special  matter  of  the  plea,  the  fault 
is  aided(^). 

<  (0  Grant  V.  Lord  Sondes,  2  Bla.  Rep.         {k)  2  Saund.  1.  n.  2.-— Tidd,  4  ed. 
1094.--2  Saund.  1.  n.  2.  408. 


/^ 


^CHAPTER  VL 


r  *425  1 


OP  FLEAS  TO  THE  JURISDICTION,  AND  IN  ABATEMENT,  AND  THE 

PROCEEDINGS  THEREON. 


THB  law  has  prescribed  and  settled  the  order  of  pleading  which  Order  of 
the  defendant  is  to  pursue,  vij.  pleading. 


^\8t.  To  the  jurisdiction  of  the  Court; 
2dly.  To  the  diaabilityy  Hfc.  qf  the  fieraon. 

{Ut.  Ofthefilcdntiff; 
Mly,  Of  the  dtfendant. 
'idly.  To  the  Count  or  Declaration; 
4>thly.  To  the  writ. 

\at.  To  the  form  of  the  writ. 

{\at.  Matter  apparent  on  the  face  of  it. 
2dly.  Matter  dehora. 
2dly.  To  the  action  of  the  writ. 
^Sthly.  To  the  action  itaelf  in  bar  thereof^a).  1 


This  it  is  said  is  the  natural  order  of  pleading,  because  each  subset 
quent  plea  admits  that  there  is  no  foundation  for  the  former,  as  when 
the  defendant  pleads  to  the  person  of  the  plaintiff)  he  admits  the  juris- 
diction of  the  court,  for  it  would  be  nugatory  to  plead  that  defence  in  a 


(a)  Per  Lord  Holt,  Ch.  J.,  Long^ue- 
▼ille  V.  the  Inhabitants  of  Thistleworth, 
2  Ld.  Ray  ID.  970."-Cadman  v.  Gren* 


don,  Latch.  178.^Co  Lit.  303  &  304 

Gilb.  C.  p.  49. — Doc  Plac.  in  preface. 
Com.  Dig.  Abatement)  C. 


(1)  The  order  of  pleading  does  not  appear  to  have  varied  much  from  this 
scheme,  even  at  the  earliest  periods  of  the  law*  1  Meeve'a  Hiu.  £,  L.  451  >  2 
Beeve'9  Hiat.  E.  L*  2^^' 


or  YUK  oaoER  or  tleaii 

court  'whicli  hss  do  juri«dlciioti(5),  and  when  (lic  (Jcrtriidint  plea 
'  tlie  couiii,  he  atlmila  that  ihc  pl-itntifT  u  able  to  sue  bim  ant)  tbe  de>l 
*436  1  rendani  lo  lie  lucd  ;  and  vrhen  tNo  defendant  pkMtt  lo  th«  form  of  lbB| 
writ,  he  udmii*  ihe  form  c(  the  count,  and  aricr  a  plcu  in  bar  to  tl 
action,  (lie  dcrendant  cannot  plead  in  abaiemtnti  unlets  for  miuecfl 
ftriiing  after  the  commencement  uf  the  »uii(c). 

If  thi»  OJ'der  cf  plettding  he  inverted,  the  'h/. 
dcd  froiD  pleading  my  mailer  prior  in  poir.i 
niatcriali  for  tliough  it  ia  aatd  that  uflcr  a  ju'i,'. 
ter  tlicrc  can  be  no  pica  in  ob.iienicnii  becauK  ■!  iL  ^1.11.  an 
would  be  no  end  of  such  iilcaB(r] ;  yet  thic  muai  be  ondcTUood  of  p1«£ii 
in  abaieraeni  in  the  same  dcEree  as  popith  rccusuncjr  and  o«tUwry(/), 
Wliicb  arc  both  to  the  pcrsont  for  ihc  defendiint  may  plead  10  the  per- 
son of  the  plaintifi',  and  if  that  be  overruled,  be  tnigbi  alwrwanlat  if  I 
Id  Ume,  plead  to  the  form  of  (b«  writ(j-). 


M.  OP  PLEAS  TO  THE  JtmiSDlCTION. 


Pleaa  of  this  deicripiion,  though  in  effect  ihey  abate  ihe  wril,  J 
■sdlfiTer  from  pleas  in   abatement,  principally  in  iliree  poini*.  ril.  1 
they  must  be  pleaded  In  pcraon,  and  only  half  defence  alioutd  be  n 
and   they  should  conclude  ti  curia  cognotcrrt  vcHl,  und  n<A -jmd  NBal 
taii'tlur(h).     Objections  even  lo  the  juriiidiction  of  the  superiorcouru  J 
may  in  some  casci  be  taken  under  the  general  issue,  but  in  gcoenl  f 


nut  jiir>)iltci!cin  overilie  aubjcei  mat. 
ter,  it  will  be  a  ground  of  nonsuit  nn 
the  trial,  Trevor  -a.  Wall,  1 T.  R.  151. 
And  if  there  be  a  total  want  of  Juria- 
dictinii  in  any  of  the  court*  in  Hnglnnd, 
the  matter  may  be  pleaded  In  bar  or 
giken  in  c*iilcnce  under  the  general  U- 
siic,  even  in  an  aclion  In  Ihc  aiipeilor 
couri*  at  W*9t(n>n»ier,— 'llio  King  f. 
Johnson,  GBaat,  jS3.— Parker  i^  Eld- 
ing.  I  Eail,  S52 — Use.  Ab.  Kleu,  E. 
!■— and  see  post. 

(<)  Gitb.C,P  JO— Com- Die.  Abate- 
Beni,  C— I.  33.  3-1. 

KC».  Lit.  jU3.— Com.  Xiig.  At.ale. 


mcni.  C — Doct'  Plac-  Prefaoe- 

(<)  tiac.  Ab.  AbaiemeNl,  O.- 
C-  P  lS6.-Cre*well  ei  «1.  *  Vaa 
a  Siund.  «]| — Anon.  U  nled.fi3Cti^ 

(/)  Anon..  Hell-  126. 

Ig)  Com-  Dig-  Abaicmcntt  I-  j,^ 
Bac  Ab.  I'leaa,  K.  1. 

(A)  Itae.  Ab.  Picas,  R.  8:  h  1 
Abatement,  Bou-ytrr  v  Cook,  S  H 
liS—Pavtrt  V.  Coot.  1  Sulk.  S 
Bla.  Com  301— As  tn  picaa  lo  th*  jl 
riadiction  in  general,  ace  claim  of  n 
tiHsance.  ante  M3  l«  410.— Com.  f 
Abatement,    D.— Bi 
and  Couila,  It.  *L  Gilb.  C-  P.  ■ 


'•l«i* 
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they  must  be  pleaded.^  In  all  transitory  actions}  and  in  local  actions  I> 
arising:  in  England  or  Wales,  if  there  be  no  plea  to  the  jwrisdicuon,^^j^g"jj^™* 
the  courts  at  Westminster  may  in  general  bold  plea  thereor(t) ;  though  tioit. 
it  has  been  doubted  whether  when  an  assault  was  committed  in  France 
or  elsewhere  out  of  the  king's  dominions  an  action  can  be  supported 
even  in  the  courts  at  Westminster(7),  and  where  a  trespass  has  been 
committed  to  lands  in  a  foreign  country,  no  action  can  be  sustained  in 
the  English  courts,  unless  there  be  no  court  which  could  afford  re- 
dress in  the  country  where  the  cause  of  action  arose(A:).  And  where  a 
court  has  no  jurisdiction  at  common  lawt  or  it  has  been  taken  away  by 
act  of  parliament,  such  want  of  jurisdiction  may  be  pleaded  in  *6ar,  or  I  *438  1 
be  given  in  evidence  under  the  general  issue,  and  is  not  properly  the 
subject  of  a  plea  in  abatement(/).  And  it  has  been  recently  decided, 
that  where  a  public  statute  for  erecting  a  court  of  inferior  jurisdiction 
enacts,  that  no  action  for  any  debt  not  amounting  to  forty  shillingSi 
&c,  and  recoverable  by  that  act,  shall  be  brought  against  any  person 
residing  within  the  jurisdiction,  See.  such  statute  is  a  defence  upon  the 
general  issue  to  a  party,  bringing  himself  within  it,  who  is  sued  in  the 
superior  courts(m).  In  other  cases  ^the  statutes  giving  a  peculiar  ju- 
risdiction require  that  it  shall  be  pleaded  in  bar,  in  case  the  parties 
claiming  the  privilege  shall  be  sued  elsewhere ;  and  others  direct  that 
a  suggestion  shall  be  entered  on  the  roll.  The  methods  pointed  out 
by  tlie  respective  statutes  must  be  strictly  pursued(n). 

In  most  of  the  inferior  courts  the  w«)nt  of  jurisdiction  is  fatal  to  the 
suit  without  any  plea  stating  the  objection,  for  the  cause  of  action  must 
be  alleged  to  have  arisen  within  the  jurigdiction,  or  a  writ  of  false 
judgment  may  be  supported;  and  if  the  fact  be  so  alle^^ed  but  not 
proved,  the  plaintiff  ought  to  be  nonsuited  on  the  general  issue ;  and 
if  the  inferior  court  admit  the  jurisdiction,  a  bill  of  exceptions  may 
be  tendered,  or  a  prohibition  isaued(o).  In  these  cases,  however, 
*the  defendant  may  plead  to  the  jurisdiction,  which  seems  to  be  the  [  *429 
safer  course(/2). 


(£)  Chapman  t*.  Mattison,  Andr.  198, 
1  Wood.  193— Bac  Ab.  Pleas,  E.  1. 

ij)  Mostyn  v-  Fabrigas,  Cowp.  176. 
but  see  ante,  269-  n.  i. 

(A?)  Doulson  V*  Matthews  et  al.,  4 
T.  R.  503.  Ante,  269.  n.  j.— The  King 
V,  Johnson,  6  East,  583.  599. 

(/)  The  King  v.  Johnson,  6  East, 

33.— Parker  t^  Elding.  1  East,  352.— 
/oulson  V.  Matthews  &  another,  4  T. 
)03. 


(to)  Parker  v.  Elding,  1  East,  352. 

(n)  Per  Lord  Kenyon,  Parker  v.  Eld- 
ing, 1  East,  354.— See  the  observation 
on  several  of  the  statutes,  and  the 
mode  of  proceedings,  in  Tidd's  Prac. 
3d  edit.  872  to  877.  4  edit.  856  to 
860. 

(o)  Gilb.  C.  P.  188,  9.— Bac.  Ab. 
Pleas,  E.  1.  Courts,  D.  4 — 1  Saund. 
98.  n.  1. 

(p)  Bac*  Ab.  Courts,  D.  4— See  the 


(2)  It  may  be  shown  under  the  ^neral  issue,  that  there  is  no  court  in  the 
ountry  which  has  jurisdiction  of  the  cause.    Jlea  v.  Hnyden%  3  Momb.  Rep.  124. 
Xnihon  V.  Fither^  Douff.  650.  n.  132<    Ante,  426*  n<  6.    8ed  vide.  Smith  v.  Elda^, 
vhns'  Jlep*  113. 

3R 


\lu: 


or  PLUAS  TO  TIU  JWSDICTIDJI. 

We  huvc  alroiidy  iccn  itiat  the  ilcreiiduit  cm  tmtjr  ptsad  to  ihe^ 
"■'dictiun  tchen;  ibe  Rrini  to  lliC  inleitor  court  wat  An*»rr  r<^iA' 
^/ud/orumwilbexclusii-e  wocdsrf  nou  o/iH  lit  ihU  use  tlii:  plea  ca 
be  in  bur.  Al  common  law  there  wjt  u  distinction  l>eiwceu  it/'irtigai 
ple-iuidaplen»th«yHri«(ie(iofi,  A  foreii;n  pkdwii,  whote  iho  action  J 
wa*  carried  out  of  ibe  coui»i]r  nr  place  wher«  th«  venue  ira»  l4id(7}.  f 
Andent  detoenoe  luiil  all  pUjiu  of  privitet:e  are  pteat  to  ihe  jtitisdlct 
lion,  and  not  torcign  ple>a(r).  Ii  was  alwafi  u«UiMry  before  ll>e  1 
■tiitute  of  Annt  to  ntiff  a  foreign  plea  by  BiSdavU)  bot  not  a  ptca  to  1 
llic  jtirift(lictton(A). 

Plca.K  to  the  jurliuSictlont  vrhen  the  objection  cannot  be  oiherwUc  , 
taken,  are  either  in  heal  or  tramiitini  uclions.  The  dcfendklil  maf  in 
tocai  uciiiins  plrad  to  ttie  juntdiciioii  when  tbc  cause  of  action  accrued  I 
in  a  Junidtvtlnii  where  brmr  damiui  regin  non  <urrU^:),  Therefore  ho  | 
TOij  pic-d  that  I'le  lands  arc  ^'nciem  domeMic,  liolden  t>f  the  king't 
iO  1  nianoi(uJ,  or  that  the  cau»c  of  action  'arone  in  WaIe*(fF),  but  8inc«fl 
tbe  Wclib  judicature  uct  this  plea  h.is  not  bicii  so  frequPiiitT).  Su  b  j 
may  be  pleaded  thai  th«  cause  ol  aciinn  aruie  in  a  county  paUiine(y}i  Y 
or  in  tbe  ciinjuc  |ions(i),  or  in  London(u),  or  any  other  cxclutive  jg^l 
rikdiciiofi(A3i  ^"l  ^'y  '*  ""'  ^'^  eKcmjit  jiiriixliciign,  though  the  bishop T 
m^y  itentand  coiiutanceCr).  It  lias  been  held  ihai  it  may  he  pleaded  in  I 
a  loc»I  action  that  the  Unds  arc  out  of  the  rc4lm((/);  but  at  tliit  migbl  I 
bo  pJended  in  bar,  or  be  given  in  evidence  uiidci'  tbc  general  Utilei  It'f 


pr«cedrnta  of  plea  and  replication,  1 
Went  SI.  60.69, 78.  St  1  Wei.tw.  Index. 
Lil.  Cut.  4rj— &i:e  formi,  |kis[  2  VoL 
AST. 

(f)  1  Siiind-  P8.  It  t.— Thumlcy  V. 
Broom.  Curth.  ■103.  Vin.  AU.  tit.  Po- 
rc'^n  flea-  Sec  tlie  pivcedenl,  LiL 
Ent.  475. 

(r)  Vin  Ab.  tit.  Foreign  Pl»«,  A. 
11. — Ctiolmunillcy  ^.  Broom,  5  Mod. 
S3S. 

(.)]  Saund  98-n.  1— CMmomllpy  tr, 
Bronm,  C*nh.  4U3-— S.  C  i  Uud.  oJ5. 
Tin,  Abr  Foreign  l*le«i. 

(()  Dbc.  Ab-  Courts,  U  3— Glib. C. 
p.  191— Limpley  et  il.  v-  Thrnna*  «t. 
ai.  1  Wila. 3t)&-^niii  v.  BigBCclal, 
3  EMt,  128. 

(n)  Dun  d  Mnrlnn  v  Bor,  10  Ktst, 
533.  Com.  Dig.  AWemeiH.  D,  t  — 
Goo^lrfchl  V  Shiiftil,  Lnn)  Rsym.  1418. 
Biker  V.  With,  1  3.11c  iS— An:  Me 
prtteJtttU  in  R'-rne,  3JI— Ruf.  Em. 
101— Ttiomp  Kni.  3~Mocl.  Ei>L249. 
3  Ifiit.  C.  8,  9,-l!«ii«  108.-1  W.niw. 
51.  and  tee  oihcr  rimii  »id  rr|>lic«> 
tiona,  1  Want.  Iii4rx. 

(w)  Con.  Dij;.  AbRtencni,  D.  S.— 


Lamplry  el  al.  o.  Tliomas  el  al,  t  WUi.  I 
193— Penry  v.  Jones.   Doagl    S13 — I 
Ste  IA«  pi-tctdeau,  I  Went.  U>  49.  < 
L«mpiEyet  al.  v.  TliomaietaL,  I  Wilt,! 
193. 

Cx)  !3  Geo.  3-  c  St.— Oa*i»  v  Jtam,  ' 
1  New  Rep.  3^7— Evans  v.  ioncM,  6  I", 
B-  SOU. 

(y)  Com.  Dig.   AbMcmcnt,    B  Z, — 
See  Me  pmctdnUt,    Hatt-    Eul.  4Ut_J 

llerne,  7.-3  fiul.  CI.  :-t.— I  VTentW  | 

4?. 

CO  Coot'  Dig.  Abitement,  I 
ln»t.  231-Jenli-  1<)U— Kellw.  8! 
the   precedent,    Bru.   Red.  i't-  k  ll 
Wefliw.  Indirx- 

(a)  Anon.,  3  Leon  148. 

(A)    ttro.  Ab.   CmiimonoF,  5S~Wll-l 
Ihnii  il.  JubnEon  v.  Keen,  : 
197.— Ste  prcceileiiM,   1   Weaiw.  bbl 
dri. 

(r)  ColtKTi  V,  Johnion,  tUrtb.  1091'— I 
3  C.  Solk.  ISJ.-tiruX  «.  tbg^eclal 
3  KMt,  138  138. 

(d)  Birker  i>.  Uormtr,  Sboir.  191^ 
S.  C.  I  Sulk.  ijlO.-.Ct)nk.  Ulf.  . 
naui,  O  3- 
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is  unnecessaiy  to  plead  such  matter  in  abatement(^).    In  ejectment  the        I. 
real  defendant  being  obliged  on  appearing  to  enter  into  the  consent  rule  ^^*^*  '^^  "^^ 
and  to  plead  the  general  issue^  can  only  plead  to  the  jurisdiction  withTioK. 
leave  of  the  couri(/). 

In  all  traiidtory  actions  the  courta  at  Westminster  have  jurisdiction 
unless  taken  away  by  particular  acts  of  parliament(^),  and  with  the 
exception  in  favor  of  the  universities  of  Oxford  and  Cambridge(A), 
unless  the  plaintiff  by  his  declaration  shows  that  the  action  accrued  in 
an  exclusive  ^jurisdiction,  no  objection,  to  that  of  the  superior  courts  L  ^^*  J 
can  be  taken(i) ;  and  if  the  declaration  disclose  the  fact,  still  the  de- 
fendant cannot  demur  or  move  in  arrest  of  judgment,  but  must  plead 
to  the  jurisdiction(7'};  and  it  is  said  that  there  are  no  pleas  to  the  ju- 
risdiction of  the  courts  at  Westminster  in  transitory  actions,  unless  the 
plaintiff  by  his  declaration  admits  that  the  cause  of  action  accrued  in 
a  county  palatine ;  it  is  however  presumed  that  these  cases  are  only 
put  as  instances,  and  that  if  it  appeared  on  the  face  of  the  declaration 
that  the  cause  of  action  arose  in  any  other  exempt  jurisdiction,  a  plea 
to  the  jurisdiction  might  be  pleade8(^).  Some  pleas  in  abatement  aris- 
ing from  firtvilege  of  person  may  be  classed  under  pleas  to  the  juris- 
diction, in  respect  of  their  affecting  the  jurisdiction  of  the  court,  and 
concluding  whether  the  court  ought  to  have  further  conusance  of  the 
8uit(/) ;  as  where  an  attorney  or  officer  of  a  particular  court,  a  tin- 
ner, or  scholar  of  the  universities,  is  sued  out  of  the  proper  court(m).' 

Where  a  person  is  wrongfully  sued  in  an  inferior  court,  he  iTiust 
tender  his  plea  to  the  jurisdiction  in  propria  persona  sedente  curia^ 


(tf)  The  King  v,  Johnson,  6  East^ 
583.— Doulson  v.  Matthews  &  another, 
4  T.  R.  503.— Ante,  428. 

(/)  Williams  d.  Johnson  v.  Keen, 
Bla.  Rep-  197 — Hatch  v.  Cannon,  3 
Wils.  51. — Doe  d.  Duchess  of  Hamil- 
ton V*  Robinson  et  al,  2  Stra.  1120.-- 
Doe  d.  Wroot  v.  Fenn,  8  T.  R.  474. 

{g)  Bac.  Ab.  Courts,  D.  3.  see  the 
different  statutes  referred  to,  ante,  438. 
n.  n. 

(A)  Bac.  Ab.  Courts,  D.  3.— Gilb.  C. 
p.  191 — ^Wood.  Inst.  520  —Vin.  Ab.  tit. 
University,  K. 

(t)  4  Inst.  213.— Bishop  of  Bly*s 
Case,  1  Sid.  103 — Gilb.  C.  P.  191.— 
Bac.  Ab.  Courts,  D.  3. 

(J)  Jennings  v,  Hawkin,  Carth.  11. 
Davis  V.  Stringer,  354.— Bac.  Ab.  Court, 


D.  3.— Gilb.  C.  P.  191— Davis  V.  Speed, 
5  Mod.  144. 

{k)  See  Lampley  et  al.  v.  Thomas  et 
al.,  1  Wils.  193.  See  the  precedents  in 
transitory  actions,  LAmpley  et  al.  v. 
Thomas  et  al.,  1  Wils.  193 — 1  Wentw. 
45.  49.  68. 

(/)  See  the  precedents,  Wilkes  u 
Williams,  8  T.  R.  631.— Cora.  Dig. 
Abatement,  D,  4.— Bac.  Ab.  tit.  Abate- 
ment, C.  tit.  Fleas,  B.  2.— Wentworth 
V.  Squib,  Lutw.  45.— Camfield  v.  War* 
Pen,  Lutw.  639.-22  Vin.  9— Hixon  v. 
Binns,  3  T.  R.  186 — Bowyer  v*  Cook, 
5  Mod.  146.-.Gilb.  C-  P.  208, 9 — ChoU 
mondley  v.  Broom,  5  Mod.  335.— ^Chat- 
land  V.  Thornley.  12  East,  544. 

(m)  See  tht  precedent,  post.  2  Vol. 
458. 


(3)  Vide  King  v.  Coit,  4  Day,  134.  An  attorney  sued  jointly  with  another, 
cannot  avail  himself  of  bis  privilege.  Tiffany  ▼.  Driggf  &  jLyneh,  13  Johns. 
Hep.  252. 
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I'  and  make  oath  of  tlie  truth  thereof;  and  if  the  inferior  court  will  not 

PmastothEj^^^^  J  his  plea,  he  may  have  *a  prohibition  from  one  of  the  common 
iioii,  law  courts  at  \^  estminster)  or  in  vacation  from  the  court  of  Chance* 

[^  *432  *)  ry(m).  In  the  aufierior  courts  a  plea  to  the  jurisdiction  must  be  plead- 
ed within  four  days  after  declaration(n),  and  generally  before  fmpar-^ 
]ance(o))  it  should  be  entitled  of  the  same  term  as  the  decltration(/^)y 
must  be  pleaded  in  person  and  not  by  attorney,  because  the  latter  would 
admit  the  jurisdiction  of  the  QOMTX(^q)y  and  for  the  same  reason  full 
defence  onj^ht  not  to  be  made  but  only  half  defence,  though  the  words 
<<  xvhen^  Is^c."  will  suffice(r).  After  stating  the  appearance  and  defence, 
the  plea  may  proceed  at  once  to  show  the  defect  of  jurisdiction  without 
any  prayer,  at  curia  cognosccrc  velUy  &c.(«). 

In  aU  pleas  to  the  jurisdiction  of  the  superior  courts  it  must  be  shown 
that  there  is  another  court  in  which  effectual  justice  may  be  adminis- 
tered,^ for  if  there  be  no  other  mode  of  trial.  Sec.  that  alone  would  give 
the  superior  courts  iurisdiction(^).  In  transitory  actions  it  must  be 
averred  in  the  plea  either  that  the  defendant  dwells  in  the  county  pala- 
tine, or  that  he  has  sufficient  goods  and  chattels  there  by  which  be  may 
[]  *433  1  be  attached,  ^otherwise  the  plea  cannot  be  allowed,  lest  a  failure  of 
justice  should  ensue(u).  But  in  a  plea  to  the  jurisdiction  of  an  inferior 
court  it  is  sufficient  to  allege  that  the  cause  of  action  accrued  out  of 
its  jurisdiction,  without  showing  the  jurisdiction  to  which  the  plaintiff 
should  have  resorted(v).  These  pleus  should  conclude  with  a  prtfyer, 
a  si  curia  cognoscere  velit^*  or  "  resfiondere  non  debet**  and  not  **  guod- 
"  billa  vel  breve  cassetur^vi)**     The  former  is  the  most  usual  conclu- 


(w)  1  Saund.  98-  n.  1.— Sparks  v. 
Wood,  6  Mod.  146. — Bac-  Ab.  Pleas, 
£.  tit.  Courts,  D.  4.  title  Pleas,  £.  1. 
Ante,  428. 

(n)  Denn  d-  Wrool  v.  Fenn,  8  T.  R. 
474 — Com.  Dig".  Abatement,  D-  9- 

(o)  Ante,  422.  Com.  Dig.  Abatement, 

D.  9.--Gilb.  C.  p.  187.— Bac  Ab.  Pleus, 

E.  2. 

(/»)  Ante,  422. 

Iq)  2  Saund.  209.  c — Gilb.  C  P.  187. 
Bac.  Ab.  tit.  Abatement,  A. — ^tit.  Pleas, 
&c.  2— Wilkes  v.  WiUiams,  8  T.  R. 
631. 

(r)  Ante,  413 — 2  Saund.  209.  c. 

(«)  See  the  forms.  Rust.  Ent.  101. 
419.— Heme.  351.— Lampley  et  al.  v. 
Thomas  et  al-.  1  Wils.  193.  and  ante, 
430 ;  biit  see  the  precedent,  Wilkes  «. 
Williams,  8  T.  R.  631. 


(0  The  Kin^  v.  Johnson,  6  East, 
598.  600 — Mostyn  v-  Fabrig-as,  Cowp. 
172.— Davis  v.  Svnng^er,  Carlh.  355. — 
Anon.,  3  Leon.  148  — Doulson  v.  Mat- 
theivs  &  another,  4T.  R.  503 — 4  Inst. 
213 — Bac.  Ab.  Abatement,  A.  tit. 
Courts,  D.  3- 

(?«)  Davis  V.  Stringer,  Carth.  355.— 
See  the  precedents,  ante,  430 

(v)  The  King"  v-  Johnson,  6  East, 
600,  601.  and  see  the  precedents,  1 
Went.  51.  60,  61.  78.— Post.  2  VoL 
457. 

(w)  Bac.  Ab.  Pleas,  E.  2 — Cudmtn 
V.  Grendon,  Latch.  178 — Bowyer  c. 
Cook,  5  Mod.  146.  Bro.  Jurisdiction 
pi.  17— Fox  wist  el  al  v.  Tunmine,  2 
Saund.  209 — Rast.  Ent.  lOl.  419  — 
Heme,  351 — Lampley  et  al-  v-  Thomas 
et  al.,   1   Wils.    193.— Wentworth   y. 


(4)  Vide  Lawrence  V.  Smith  U  Russef,  5  Mass,  Rep,  362.     Rea  v.  Hayden^  3 
Jtfafi*.-  Rep'  24. 
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sion  when  the  subject  matter  of  the  plea  relates  to  the  cause  of  action*         I. 
amd  the  reafiondere  non  debet  seems  proper  where  the  objectiOD  to  ihe^"^^*''*'™* 
jarisdiction  is  a  personal  privilege(x).     If  the  plea  were  to  conclude  tion. 
in  bar  to  the  action,  the  jurisdiction  would  thereby  in  general  be  ad- 
jnitted(v). 

In  support  of  a  plea  to  the  jurisdiction  theiie  must  in  general  be  an 
affidavit  of  the  truth  of  its  eontents(z).  And  where  ancient  demesne 
is  pleaded)  the  affidavit  must  state  that  the  lands  are  holden  of  a  manor 
which  is  ancient  demesne,  that  there  is  a  court  of  ancient  demesne 
regularly  holden,  and  that  the  lessor  of  the  plaintiff  has  a  freehold  in- 
terest(a). 

To  the  plea  of  ancient  demesne  the  plaintiff  may  refily  that  the  land 
is  pleadable  at  common  *law  and  traverse  that  the  manor  is  ancient  C  *^^^  3 
demesne,  or  he  may  reply  without  a  traverse(6).  The  replication  to 
pleas  to  the  jurisdiction  in  general,  commences  with  a  statement  that 
the  writ  ought  not  to  be  quashed,  or  that  the  court  ought  not  to  be 
ousted  of  their  jurisdiction,  because,  &c.(c),  and  concludes  to  the 
country  if  the  replication  merely  deny  the  subject  matter  of  the  plea(d). 
Where  the  plaintiff  demurs  to  the  plea,  he  states  thut  he  is  not  bound 
to  answer  the  plea,  and  that  the  same  is  not  sufficient  to  prevent  the 
court  from  having  conusance  of  the  action(^) ;  the  language  of  the 
joinder  in  demurrer  corresponds  with  that  of  the  demurrer(/).  The 
judgment  in  these  cases  is,  that  the  writ  shall  abate>  or  resfiondeae 
QtMter(jgy 


H.  OF  PLEAS  IN  ABATEMENT. 


Whenever  the  subject  matter  of  the  plea  or  defence  is  that  the        11. 
plaintiff  cannot  maintain  any  action  at  any  time  in  respect  of  the  sup- "^ '^^"^^  "* 

ABAT£MKKT 

posed  cause  of  action,  it  may,  and  usually  should  be  pleaded  in  bar; 


Squib,  Lutw.  45.— Camfield  v.  Warren.  (a)  Doe  d.  Rust  v.  Roe,  2  Burr.  1046. 

Lutw.   639 — 2   Rich.  C.  P.   10.— Lil.  (6)  Com.  Dij?.  Abatement,  D.  1. 

£nt.  9.  (c)  Thomp.  Ent.  2.^Ra8t.  Ent.  101. 

(x)  Id.  ibid.  But  the  plea  of  an  at-  Clift,  Ent.  17. 

torney  sued  by  latitat  in  his  own  couii,  (d)  Id.  ibid. 

may  conclude  H  curia  cognoncere  v^Ut,  (e)  Rast-  Ent.  419 — ^Lampley  et  al» 

Cbatland  v.  Thornley,  12  East,  544.  v.  Thomas  et  al.,  1  Wils.  194. 

(y)  Vin.  Ab.  Courts,    Jurisdiction*  (/)  Id.  ibid. 

N.  a.  (^)  Vin.  Ab.  Court  Jurisdiction,  N. 

(c)  4  Ann.  c  16.  s.  11.— Bac.  Ab.  a.— Com.  Di^*  Abatement,  I.  14. 
Courts,  D.  4.  post. 
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but  iDBtiei*  wliicb  merely  tlercBis  ibc  [ircscnt  proccetliflgt  ud  dowan  < 
'  Btiow  that  lliB  pLinlitr  U  for  c»«r  concluilcil.  tliuultl  in  general  be 
pleaiJed  in  ebaieme'tifa).  There  nte  howefcr  «omit  tiiailers  whidi 
may  tie  pleaded  in  abaie<iieni  cii  tur  j  u«  in  replevin  iar  |tooi|»,  the  dc- 
^  •435  2  fendaui  muy  pkad  •property  in  himself  or  in  <i  urjnger/  eilher  in 
aliuicmcnt  or  in  (jiiT(d).  tSo  nutUvry  (or  felony,  ilivn  «t>tm>-.<  nnil  M- 
tBinder,  where  ihc  cause  of  dCUon  is  ilicrei>y  f"'' '"^.'  ,  N  ulrd 

in  abatement  or  in  ljar(rj;  and  when  the  ilcfetn  .  ^AuuA 

in  abalcmtnt  in  due  time,  he  must  then  pl-^  ■  'icre 

ill*  plaihlifT'*  diwbility  merely  mtftendt  tlie  i;,.i.,  ^;  -,-w..  -..u  iloci 
not  destroy  it,  it  ran  nnly  be  pte»ded  in  abtttement,  anil  tbe  plcailiould 
conclude  «'  re»pt,nderi  dehcat  guouague,  ttc.  and  when  the  dluHillty  Is 
icinaved  the  tiuit  wilt  pi-oceed(0-  PIcaa  lii  ubaicmont  wc  Iibtc  alraadv 
teen  arc  divided  iiiio  thuie  rebiiog 

\4t,  7))  the  dUaHlity  of  the  ftrrson. 

I«.  Of  the  filamt^! 

Sdly.  Of  the  dtfmdant. 
2dly.  Tifthr  count  or  detfaratiun. 

Zdlij.  To  the  wric, 

let,   Toihe  form  qf  Ike  writ. 

l»r.  Matter  afl/iarerjt  oniAe face  of  ii. 
idiy.  Matter  dehtri. 
2rf^.  To  the  eciion  of  Ike  writ. 

Plea*  lo  ihc  diiabiliiy  of  the  fitamliff  shtmn%  that  he  it  incapable  of  I 
o  '''"commencing  or  continuing  his  suit,  cither  deny  Ms  exitiencCi  as  that  ( 
he  or  one  of  teveral  plainiiETi  at  the  time  of  the  commenccmeDt  Dftha.  1 
*436  1   suit  was  a^(-t(n'ou«pGrson(y)or  *dcad(^);  and  where  a  wie  pkiinttfi  I 


(o)  E»»n»  V.  Stever»,  1  T  It.  22r. 
Bbc.  Ab.  Abatement,  N.— Com.  Mxg. 
Aliiienient,  B- 

(A)  VreigTaye  •".  Saundcri,  1  Sulk. 
i— Ho.!.  3  Vol,  iS8, 

(e)  Rbc.  Ab.  Abnicmcnt,  N  — Com. 
Dig.  AbHtcrticni,  K.—Ca.  Lit-  138.  b. 
129.  b— F-«iHire  v.  Ki-nagion,  Lord 
Riiym.  1349.— Bra.  V.  M.952~G,lb  C 
I'-auO— A.  defendant  cannot  plead  tris 
own  attainder,    t'orater,  Cr-  L.  61,  2, 


(d)  Bag-  Ab.  Pleai,  C.  3. 


{e)  Copley  v  DrUunny,  Ld.  ftajmi 
]0j6 — Lxdy  Fiulklund  v.  Siuiion,  U  u 
Mod-  401).— t^  Bret  o.  I'lpUlon,  «  Baat,  I 
SO*. 

(/)  Com-  Uig.  Abatement,  K.  1 
Bae.    Ab.    Ahalcinenl,    P — .\]ion<i   <1^  1 
WiIb    302— 4i{lb.   C.   P   2i&— Ae  At    I 
prtttdenU,  A*L  Enl.   10 — 3  Inati  CL' 
BS-I  Wentw.  50.  and  Iiidca.  11- 

(f )  Alt.  Knt.  U 3  Intt  (Jl-  75,  be. 

1  Weniv.  Iml.  11 -Bu-,  Ah.  Abate* 
mrtit,  L— 0001-  Dig-  Ab&tcmcni,  t. 
17. 


iS)  Vide  Iltieti  tt  cl  *■  StubU,  S  .Uu*.  Rtp.  38 J.  HonfMH  v.  Mlntmh,  1 
B,p-  380- 

{6)  Vide  JWf  V.  CA«.f.m...,  lOXA,,.  ;?,/,.  la:,    R.ii  »UiJ.«i 
«tttabjbUi>'jr 
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dies  pending  the  suit,  such  death  may  be  pleaded  in  abatement(i'&)  ;7  but         I. 

in  the  case  of  several  plaintiifs  or  defendunts  the  death  of  one  does  noi*^'^^'*^  ""^ 

abate  the  suit  if  the  cause  of  action  survive  for  or  against  the  survi- 

vors(z) :  so  the  defendant  may  plead  in  abatement,  that  the  plaintiff  is 

an  alien  enemy(^'),  attainted  of  treason  or  felony()('),  outlawed  upon 

mesne  or  final  process(/),  under  a  premunire(m),  or  excommunica* 

tedCn),  or  that  the  plaintiff  (unless  he  sue  with  others  as  executor)  is 

an  infant,  and  has  declared  by  attorney(o);S  and  this  is  the  proper  mode 

of  taking  advantage  of  the  objection  in  the  case  of  plaintiffs(/2) ;  but 

bankruptcy  of  the  plaintifif  pending  the  suit  does  not  abate  it($^).  When 

%feme  co-vert  has  no  interest  whatever  in  the  subject  matter  of  the  ac« 

tion,  and  consequently  ought  not  to  be  made  a  party,  and  she  sues 

either  with  or  without  her  husband,  the  ^plaintiff  will  be  nonsuited  on  [  *437  J 

the   general  issue(r) ;  but  where  the  feme  was  interested  before  or 

during  her  coverture  in  the  subject  matter  of  the  action,  and  might 

join  with  the  husband,  but  sues  alone,  her  coverture  can  only  be  plead* 

ed  in  abatement,  and  cannot  be  given  in  evidence  under  the  general 

issue,  or   pleaded    in   bar;  at   least    this   rule  obtains  in  actions  for 

torts(«) :  and  if  the  plaintiff  take  husband  after  suing  out  the  writ  and 


(A)  Bac.  Ab.  Abatement,  F.^Com. 
Dig-  Abatement,  H-  32,  3- 

(0  Id.  ibid.  8  &  9  W.  3.  c.  11.  a.  7. 
2  Saund.  72.  i.— Bac.  Ab.  Abatement, 
F*  When  not  in  bar  with  another  plea, 
Truckenbrodt  v.  Payne,  12  East,  206. 

(j)  Com.  Dig.  Abatement,  E.  4.-^ 
Bac<  Ab.  Abatement,  B.  3.— 1  Doct. 
Plac.  8. — See  the  formt,  3  Inst.  Cl.  16. 
Oppenheimer  v-  Levy,'  2  Stra.  1082.-— 
Pic  tr.  Cooper,  Ld.  Raym.  1243.— WelU 
V.  Williams,  Lutw.  34.— 1  Wentw.  In- 
dex, 8.— Gilb.  C.  P.  205.— 5etf  the  pre- 
cedentit  in  bar,  post  2  Vol.  473,  4- 

(A:)  Bisse  v.  Uarecourt,  Carth.  137, 
8. — Com.  Dig.  Abatement,  E.  3'— See 
the  form,  1  Wentw.  7. 

(0  Gilb.  C.  P.  196,  7.— €•  D.  Abate- 
ment, E.  2.— Bac  Ab.  Abatement,  B. 
l.^-See  the  form,  Gawen  v  Surby, 
Lutw.  6. — Ford  v.  Edgecomb  et  al., 
Liitw.  1529.— 3  Inst.  Cl-  23.— 1  Wentw. 
Index,  7-'— Kowlan  v.  Geddes^  1  East, 
634. 

(fli)  Co.  Lit.  129.  b.— C.  D.  Abate- 
ment, E.  6* 


(n)  Bradley  v.  Glynne,  Lutw.  17— 
3  Inst.  Cl.  18 — Baker  v.  Gough,  Cro. 
Jac  82. — Bac.  Ab.  Abatement,  B.  2.— > 
1  Wentw.  Index — Gilb.  C.  P.  202. 

(o)  Br.  R.  475.  466.-3  Inst-  Cl.  55. 
19.— Clift.  11.— I  Mod.  Ent.  20.— 1 
Wentw.  58.— Index,  10.  See  the  form, 
3  Saund.  209.  a. 

(p)  2  Saund-  212.  a-  n.  5. 

iq)  Hewit  et  al.  v.  Mantell,  2  Wils. 
374— Kretchman  v.  Beyer,  1  T.  R, 
463— Waugh  v.  Austen,  3  T.  R.  437- 

(r)  Ante,  22.— Caudell  v.  Shaw,  4 
T.  R.  361— Buckley  v.  Collier,  1  Salk. 
114.— Rose  et  uz.  v-  Bowler  et  al-,  1 
Hen.  Bla.  108— Abbot  et  ux.  v,  BIo- 
field,  Cro.  Jac.  644.— Bidgood  v.  Way 
et  uz.  2  Bla.  Rep.  1236. 

(0  Milner  et  al.  v.  Milnes  et  al.,  3 
T.  R.  631 — Morgan  v.  Painter,  6T.  R. 
265. — Com.  Dig.  Abatement,  E.  6.  H. 
42 — Lee  v.  Maddox»  1  Leon,  169. — See 
the  form,  post.  2  Vol.  462 — 1  Wentw. 
47-  and  Index,  9 — Bogget  v.  Frier  and 
another,  11  East,  301. 


\ 


(7)  But  the  death  of  the  lessor  in  ejectment  does  not  abate  the  suit.    Frier 
&  Cooper  ▼.  Jackson,  8  Johnt.  Rep*  495. 

(8)  Vide  Schermerhom  T*  Jenhiru,  7  Johnt  Hep,  373* 


320 


OF  PLEAS  IN  ABATEMENT. 


L         before  the  declarationi  the  defendant  cannot  give  the  coverture  in  evi- 

^ul7l^son!' ^^^^^  ^^^^^  ^^^  general  issue,  but  must  plead  it  in  abatcmcntCO,  as 
njatter  arising;  before  plea  or  pending  the  suit,  orfiuU  darrein  continue 
ance  if  after  issue  joined(x;). 

Pleas  in  abatement  to  the  person  of  the  defendant  are  coverture,  and 
infancy  when  the  parol  shall  demur.     Coverture  at  the  time  when  the 
supposed  contract  was  entered  into  may  be  pleaded  in  bar  or  given  in 
evidence  under  the  general  issue  non  aasumfi^it  or  non  eat  /actum(u)^ 
but  where  the  objection  does  not  go  to  the  liability  of  the  feme,  but 
is  merely  that  the  husband  ought  to  have  been  sued  jointly  with  her, 
as  where  since  entering  into  the  contract  or  committing  the  tort  she 
has  married,  she  must  when  sued  alone  plead  her  coverture  in  abate- 
1^  ^438  1  ment,  and  aver  that  her  husband  is  living(w):  and  if  *the  defendant 
marry  after  the  commencement  of  the  suit,  such  coverture  cannot  be 
pleaded  even  in  abatement(j:).     Infancy  may  be  pleaded  in  abatement 
in  an  action  upon  a  specialty  when  the  defendant  is  sued  as  heir  on  the 
obligation  of  his  ancestor,  in  which  case  the  parol  shall  demur^  or  pro- 
ceedings be  stayed  till  he  comes  of  age(^);  and  this  privilege  does  not 
extend  to  an  infant  devisee(z).^     To  the  plea  of  coverture  the  plaintiff 
cannot  reply  that  the  defendant  lives  apart  from  her  husband,  and  has  a 
separate  maintenance,  secured  to  her  by  deed ;  for  whilst  the  relation 
of  marriage  subsists,  and  she  and  her  husband  are  living  in  this  king- 
dom, she  cannot  be  sued  alone(a) ;  but  where  the  husband  is  dviUter 
viortuusy  or  has  been  transported,  or  is  an  alien  residing  abroad,  the 
facts  may  be  replied(d). 
II.  Pleas  in  abatement  to  the  count  could  only  be  pleaded  in  actions  by 

Relating  TOQ^igj^al  writ.     The  first  act  of  the  parties  afler.  appearance  and  admis- 
^(.,  sion  of  the  jurisdiction  of  the  court  over  the  subject  matter  of  the 

cause,  and  of  the  ability  of  the  plaintiff  to  sue,  and  the  defendant  to  be 


it)  Morgan  v-  Painter,  6  T.  R.  265. 

(v)  Le  Bret  v.  Papillon,  4  East,  502. 

(u)  James  v.  Fowks,  12  Mod.  101. 
Marshal  v.  Rutton,  8  T.  R.  545.— See 
the  precedents  in  bar,  post.  2  Vol. 
473. 

(w)  Milner  et  al  v-  Mllnes  et  al-,  3 
T.  R.  627.  Bac.  Ab.  Abatement,  G.— 
C.  D-  Abatement,  F-  2 — Coan  v.  Bowles 
et  al.  Carth.  124. — Deering  v.  Moore, 
Cro.  EL  554 — See  the  form,  post.  2 
Vol.  462 — 3  Inst.  CI.  71—1  Wenlw. 
Index,  13- — The  form  in  Bartilot  v- 
Burton,  1  Lutw-  23.  is  bad,  see  post.  2 
Vol.  462. 


(x)  Bac-  Ab.  Abatement,  6.— -King 
et  ux.  V.  Jones,  2  Stra.  811. — S.  C.  Ld. 
Raym.  1525.  et  vide  Anon.,  Loft>  27. 

iy)  Com.  Dig.  tit.  Infant,  D.-*Plas- 
ket  V-  Beeby  et  al.,  4  East,  485.— De- 
risley  et  al.  v.  Cu  stance,  4  T.  R.  77 j^- 
See  the  form,  post.  2  Vol.  520. — Rast. 
360.  362.  379.— Bro.  Red.  195  —Flas- 
ket V,  Becby  et  al.,  4  East,  485— Lil. 
Ent.  3. 

(e)  Flasket  v.  Beeby  et  al.,  4  East, 
485. 

(a)  Marshall  v.  Rutton,  8  Term  Rep. 
545. 

(6)  Selwyn's  Ni.  Fri.  297  to  303. 


(9)  It  has  been  held,  in  Connecticut,  that  the  privilege  of  the  defendant  as  a 
member  of  the  legislature  was  pleadable  in  abatement.  King  v.  Coit^  4  Day^t 
Hep.  129. 
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sued,  is  the  declaration  or  co\int»  after  which  fornierly  the  defendaot        n« 
might  demand  oyer  of  the  writ,  and  then  the  same  being  set  forth  on  ^^^^^^^ 
the  roll,  if  there  were  any  variance  between  the  count  and  the  writ,  8lc. 
or  between  the  writ  and  a  record,  specialty,  &c.  mentioned  in  the  count, 
the  defendant  might  plead  such  variance  in  abatement  or  demur,  move 
in  arrest  *of  judgment  or  sustain  error(r).    But  as  a  variance  between  []  *439  3 
the  writ  and  count  could  in  no  case  be  pleaded  without  craving  oyer  of 
the  writ((0,  and  the  defendant  cannot  now  have  such  oyer,  sucti   va- 
riance or  defect  is  no  longer  pleadable  in  abatement,  and  if  it  be,  the 
plaintiff  may  sign  judgment  or  move  the  court  to  set  it  aside(r),  nor  , 

will  the  court  set  laside  the  proceeding  in  respect  of  the  variance(/). 

Pleas  in  abatement  to  the  vftit  tfr  bUl  are  so  termed  rather,  from  their        m. 
effect  than  from  their  being  strictly  such  pleas,  for  as  oyer  of  the  writ  Rblatiho  to 
can  no  longer  be  crave*d,  no  objection  can  be  taken  by  plea  to  matter 
which  is  merely  contained  in  the  «m/(^);  but  if  the  mistake  in  the 
writ  be  carried  also  into  the  declaration,  or  rather  if  the  declaiiation 
which  is  presumed  to  correspond  with  the  writ  or  bill,  be  incorrect  in 
respect  of  some  extrinsic  matter,  it  is  then  open  to  the  defendant  to 
plead  in  abatement  to  the  writ  or  bill(A),  and  there  is  no  plea  to  the 
declaraHon  alone  but  in  bar(t).    Pleas  in  abatement  of  the  writ  or  bill 
are  to  the  form  or  to  the  action  thereof(y'):  those  of  th^  first  descrip- 
tion were  formerly  either  matter  apparent  on  the  face  of  the  writ  or 
bill(^),  or  matter  dehors(/).    Formerly  a  defect  in  the  form  of  the  writ 
apparent  on  the  face  of  it,  as*  repugnancy,  variance  from  the  record, 
specialty,  8cc.  want  of  sufficient  *time,  between  the  teste  and  return(Ar^),  [   *440  3 
or  in  actions  by  original,  the  omission  or  mistake  in  the  writ  of  the 
defendant's  addition(//),  either  of  estate,  degree,  mystery,  or  place  of 
abode(m),  were^  pleadable  in  abatement ;  but  as  oyer  of  the  writ  can 
no  longer  be  had,  an  omission  of  the  defendant's  addition,  which  is  not 
necessary  to  be  stated  in  a  declaration^  can 'in  no  case  be  pleaded  in 
abatement;  and  if  it  be,  the  plaintiff  may  sign  judgment  or  apply  to 
the  court  to  set  the  plea  aside(n). 

(c)  Hole  V.  Finch,  2  Wils.  394 —     2  Saund.  209.  d. 


Com.  Dig.  Abatement*  6.  8.-3  lost. 
CL  62.— Reg.  PI.  2r7,  a 

(d)  Hole  t^.  Pinch,  2  Wils.  394, 5. 

(e)  Murray  «.  Hubbart,  1  Bos.  &  Pul. 
646,  7.— Gray  et  al.  v«  Sidneff,  3  Bos. 
&  Pul.  395.— Deahons  v.  Head,  7  East, 
383. 

(/)  Hole  9,  Finch,  2  Wils.  393.— 
Oakley  v.  Giles,  3  Bast,  167.— Ante, 
249. 

(^)  Gray  et  al.  v.  Sidneff,  3  Bos.  & 
Pul.  399 — Murray  v.  Hubbart,  1  B.  & 
Pul.  645.  647,  8. 

(A)  Murray  v-  Hubbart,  1  B.  &  P. 
648.— Johnson  v.  Altham>  10  Mod.  210, 
211. 

(0  Johnson  y,  Altham,  10  Mod*  210. 


ij)  Com.  Di^.  Abatement,  H.  1.17. 
(k)  Com*  Dig.  Abatement,  H.  1. 
(/)  Com.  Dig.  Abatement,  H.  17. 
(kh)  Naers  v.  Countess  of  Hunting- 
tog,  1  Lutw.  25.-3  Inst.  Cl.  49.  54.  66, 

(fl)  1  Hen.  5.  C,  5—3  Inst.  Cl.  92,— 
Lil.  Ent.  5.— «  Rich.  C.  P.  5-  8.— Hors- 
poole  V.  Harrison,  1  Stra.  556>— Smith 
V.  Mason,  Ld<  Raym.  1541.— 2  Inst. 
668. 

(m)  Gray  et  al.  v.  Sidneff,  3  Bos*  & 
Pul.  395. 

(n)  1  Saund.  318.  n.  3*— Gray  et  al. 
▼.  Sidneff,  3  B.  &  P.  395.— Deshons  v. 
Head,  7  East,  383. 
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09  PLEAS  IN  ABATEMENT. 


HI.  Pleas  in  abatement  to  the  form  of  the  writ  are  therefore  now  princi- 

TM  wBiT  ^^  P^^'^  ^^"^  matter  dehora(o)^  existing  at  the  lime  of  suing  out  the  writ  or 
arising  afterwards(/^),  such  as  misnomer  of  the  plaintiff  or  defendant 
in  christian  or  surname.  It  was  once  doubted  if  a  mistake  of  the  plain" 
tiff* 9  christian  or  surname  were  not  ground  of  nonsuit,  but  it  is  now 
settled  that  the  mistake  muse  be  pleaded  in  abatement  even  in  the  case 
of  a  corporation(7),^<^  and  this  objection  cannot  be  pleaded  unless  the 
misnomer  also  appear  in  the  declaration(r),  for  the  plaintiff  may  declare 
in  his  right  name  though  the  name  be  mistaken  in  the  process.  Mis- 
nomer(«)  of  the  defendant  must  also  be  pleaded  in  abatem«ni(f) ;"  and 
L  *^^^  J  if  the  'christian  names  be  reversed  in  order,  as  Richard  John  instead  of 
John  Richard,  that  may  be  pleaded(/r),  and  a  person  sued  as  an  attorney 
may  plead  that  he  is  not  an  attorney(x;).i>  But  misnomer  of  another 
defendant  cannot  be  pleaded  by  his  companion(u) ;  and  if  the  declaration 
be  against  the  defendant  in  his  right  name,  though  variant  from  that  in 
the  writ,  he  cannot  plead  in  abatement(«;).     The  consequences  of  a 


(o)  Cora.  Dig.  Abatement,  H.  t7»  &c. 
Gilb.  C.  p.  51. 

{p)  Com.  Dig.  Abatement,  H.  17. 
32. 

{q)  Mayor,  he.  of  Stafford  v.  Bolton, 
1  Bos  Sc  Pul.  40 — 3  Anstr.  935 — Com. 
Dig.  Abatement,  £.  18,  19,  20,  21.*~3 
Vin.  312— Bac.  Ab.  Abatement,  D. — 
See  the  precedent*.  Post.  2  Vol.  464.— 
Lil.  Ent.  4 — ^Bowen  v.  Shapcott,  1  East, 
542. 

(r)  Murray  v.  Hubbart,  1  Bos.  & 
Pul.  645. 

(«)  Shakpear  for  Shaketpear^  is  a 
misnomer    pleadable.    The    King    v. 


Shakespeare,  10  East,  83. 

{t)  Bac.  Ab.  Abatement,  D.— Mis- 
nomer, F — ^Com.  Dig.  Abatement*  F. 
ir,  18.  &  The  Clerk  of  Taunton  Mar- 
ket V,  Kimberley,  2  Bla.  Rep.  120,^See 
the  form$f  Post.  2  Vol.  464,  5,  6.— 
Anon.,  Lutw.  10— Lil.  Ent.  6.-2  Rich. 
Prac  4. 

{tt)  Jones  V.  Macquillin,5T.R.  195. 

(v)  1  Went.  6.  Prac.  Beff.  a 

(tf)  Shovel  V.  Bvance,  Lutw.  36. 

(w)  Murray  v.  Hubbart,  I  B.  &  !^. 
645.— Oakley  v.  Giles,  3  East»  167.— 
Ante,  250. 


(10)  Vide  Medtoay  Cotton  Manufactory  v.  Adamt  U  another ^  10  Mate,  Rep,  360. 
Ante,  252.  n.  8. 

(11)  So,  a  corporation  defendant  cannot  take  advantage  on  a  misnomer,  in  ar- 
rest of  judgment,  but  must  plead  it  in  abatement*  Gilbert  &  another  v.  J^antnck" 
et  Bank,  5  J^fast.  Jiep'  97' 

(12)  A  defendant  cannot  plead  in  abatement  because  of  an  alias  dictus  sub- 
joined to  his  name.  Heid  v.  Lord,  AJohnt^  Hep,  118.  Where  a  name  appears  to 
be  a  forci^cn  one,  a  variance  of  a  letter  which,  according  to  the  pronunciation  of 
that  language,  does  not  vary  the  sound,  is  not  a  misnomer,  as  Petrie  for  Peine, 
Petrie  v.  Wood-worth,  '3  Caine*e  Rep-  219.  As  to  idem  sonans,  see  further  The 
King  v.  Shaketpeare,  10  EaeCe  Rep.  83.  Dickinson  v.  Roves  ^  others,  16  EastU 
Rep'  110.  Ahitbolv.Beniditto,  2  Taunt.  400.  An  initial  letter  between  the  Chris- 
tian and  surname  of  the  party,  is  no  part  of  the  name,  and  the  omission  of  it  is 
not  a  misnomer  or  variance >  FrankHn  ^  others  v.  Talmadge,  5  Johns-  Rep.  84. 
The  plaintiflT  may  reply  that  the  defendant  is  knowmas  well  by  one  name  as  the 
other.  Petrie  v.  Wood-worth,  3  Caine*s  Rep.  219'  post.  455-  Gould  U  others  v. 
Barnes,  3  Taunt-  505*  An  administrator  sued  as  executor  may  plead  the  intestacy 
and  g^nting  letters  ot  administration,  in  abatement.  Rattoon  &  anotfier  y.  Over- 
cuker,  8  Johns^  Rep*  126.  antCj  38.  n.  85. 
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misnomer  of  the  defendant  have  already  been  siated(j?) ;  in  addition  to       m. 
which  it  may  be  collected  that  the  proper  course  for  the  defendant  lo '^'^'*""^**  ""* 
pursue,  in  order  to  take  advantage  of  a  misnomer  in  the  process,  is  to 
move  before  appearance  to  set  aside  the  mesne  process  for  irre- 
gularily(y). 

'  Other  pleas  to  the  form  (^  thfi  writ  are,  that  the  plaintiffs  or  defend- 
ants suing  or  being  sued  as  husband  and  wife  are  not  married(z),or  that  . 
one  of  the  plaintiffs  or  defendants  was  fictitious  or  dead  at  the  time  of 
the  issuing  the  writ(a),  or  any  other  plea  for  want  of  proper  partTes(d), 
as  that,  there  are  other  joint  contractors,  &c.(c),  other  executors((/),  or 
adroinistrator8(^),  or  other  persons(/),  not  joined,  who  ought  to  be 
made  parties  to  the  suit.  The  plea  in  abatement  of  nonjoinder  must 
aver  that  the  party  *omitted  is  still  living(^).i*  We  have  already  seen,  [  '^iS  ^ 
when  considering  the  parties  to  the  action,  that  in  actions  on  contracts 
the  nonjoinder  of  a  party  who  ought  to  be  made  co-plaintiffs  will  in  ge* 
neral  be  the  ground  of  nonsuit,  and  need  not,  though  it  may  be,  plead- 
ed in  abatement(A) ;  but  th^t  in  the  case  of  executors,  or  assignees  of  a 
bankrupt  and  others  suing  jure  refircsentationi^^  the  omission  can  only 
be  pleaded  in  abateroent(f),  and  that  the  nonjoinder  of  a  person  who 
ought  to  be  made  a  co-plaintiff  in  an  action  inform,^  ex  delicto^  as  case^ 
trover^  tresfiasSf  &c.  can  only  be  pleaded  in  abatement(y) ;  and  that  with 
regard  to  the  defendants,  the  omission  of  a  joint  contractor  must  be 
pleaded  in  abatement(A:),  and  that  in  actions  for  torts,  no  advantage  can 
in  general  be  taken  of  the  nonjoinder  of  a  defendant(/).  Pleas  by  attor- 
neys sued  in  their  own  court  by  improper  process,  as  by  a  latitat  in  the 
King's  Bench,  or  by  a  common  capias  in  the  Commqp  Pleas,  instead  of 
a  bin  against  them  as  such  attorneys,  may  also  be  classed  under  pleas 
in  abatement  to  the  form  of  the  writ(m). 


(x)  Tidd's  Prac  3d  cd.  582.  n.  i.  and 
4th  ed.  573'  n.  k. 

(y)  Murray  v.  Hubbart,  1  Boa.  & 
Pul.  647— Sed  qu.  Oakley  v.  Giles,  3 
East,  167- 

(z)  Com-  Dig.  Abatement,  R.  6.-3 
Inst.  CI.  69 — 1  Went.  Index,  12. 

(a)  Doct.  Plac.  12— Bac.  Ab.  Abate- 
ment L. 

(6)  Ante,  Chap.  I.  Parties  to  the  Ac- 
tion, per  totem. 

(c)  See  the  precetlenit.  Post.  2  Vol. 
463,  4. 

(rf)  Com.  Dig.  Abatement,  E.  8-  F. 
4.  &c.  3  Inst.  CI.  51.— Ra&t.  335.  a  -*1 
Wentw.  9.— Reg.  140  —Swallow  v.  Em- 
berson,  1  Lev.  161 — S.  C.  1  Sid.  242. 


(«?)  3  Instr.  CI.  53— Rast.  324. 

(/)  3  Inst.  CI.  53.  119.— Sayer  v. 
Chaytor,  1  Lutw.  696. — ^Nowlan  v.  Ged- 
des,  1  East,  634.— 1  Wentw.  10, 11.— 
Index,  12.  , 

(ff)  1  Saund.  291.  a.  n.  2 

Ih)  Ante,  r. 

(•)  Ante,  7'  13.— 2  Saund.  291.  g.— 
Smith  et  al.  v,  Goddard,  3  Bos.  &  Pul. 
465. 

(J)  Ante,  53. 

(it)  Ante,  29. 

(/)  Ante,  75, 6. — Govett  v.  Radnidg^, 
S'East,  62'  Sedvide,  Powell  v.  Lay  ton, 
2  New  Rep.  365. 

(m)  See  Post.  2  Vol.  460, 1.— Chat- 
land  v.  Thornley,  12  East,  544. 


(13)  The  parties  not  joined  should  be  particularly  set  forth  and  described,  so 
as  to  enable  the  plaintiff  to  make  a  better  writ.  Wadsvorth  v-  fVoodferd,  1  Doy't 
Hep.  2% 
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m.  Pleas  in  abatefnent  to  the  aedou  of  the  writ)  are^  that  the  action  is 

l^Jl'!!.  **  »ni«concelved,  as  that  it  is  in  case  when  it  ought  to  have  been  in  tres- 
pa88(n),  or  that  n  was  preniaturclf  brougfct(o) :  but  as  these  matters 
are  the  gronnd  of  demurrer  or  nonsuit*  it  is  now  very  onusnal  to  plead 
[  *443  ]  them  in  abatement(/^};  and  in  the  King's  'Bench  by  bill  the  writ  maybe 
issued  before  the  cause  of  action  accrtted(oo)«  It  may  also  be  pleaded, 
that  there  is  another  action  depeifding  for  the  same  trespass(/k/k),  or 
other  cause  of  action*  In  the  same,  or  in  any  other  superior  court  at. 
Westminster(^),i^  but  the  pendency  of  another  suit  in  the  sheriff's  or 
other  inferior  court,  it  is  said  cannot  be  pleaded(r).i^  In  general,  the 
pendency  of  a  former  action  must  be  pleaded  in  abatement,  but  in  a  pe- 
nal action,  at  the  suit  of  a  common  informer,  the  priority  of  a  pen^ng 
suit  for  the  same  penalty,  in  the  name  of  a  third  person,  may  be  plead- 
.  ed  in  bar,  because  the  party  who  first  sues  is  entitled  to  the  penalty(«). 
In  the  latter  case,  the  plea,  when  the  two  suits  were  commenced  in  the 
same  term,  should  shew  the  precise  day  or  time  When  the  prior  suit 
was  commenced(^).  The  plaintiff  cannot,  after  a  plea  in  abatement  of 
the  pendency  of  a  prior  suit,  avoid  the  effect  of  the  plea,  by  discontinu- 
ing the  first  action  which  waa  pending  at  the  time  of  the  plea.(v).M  < 


(fi)  3  Inst  CI.  120,  &C.— C.  D.  Abste- 
menty  G.  5. 

(o)  Com.  Dig.  Abatement,  G.  6.  tit. 
ActioDp  E — Marshal  v»  Burnet,  Lutw. 
a  13.— 3  Inst.  CI.  56.— Fortes.  334.— 
Clift.  Ent.  10.  18,  19— Sed  qu— Fac- 
quire  v-  Kynaston,  Ld.  Raym.  1249* 

ip)  8ee  the  instances  of  misjoinder^ 
2  Saund.  210.  a. 

(ot)  Swancott  v.  "Westgarth,  4  East, 
75.— 'Ante. 

(pp)  Boyce  i>  Bayliffe,  1  Campb. 
60,1. 

ig)  Com*  Dig*  Abateroentp  H-  24.— 
Bac.  Ab.  Abatement,  M.— &«  the  pre^ 
cedent.  Post.  2  Vol.  466. 


(r)  Sparry's  Case,  5  Co.  62.— White 
V.  Willis,  2  Wils.  dr.— FitSfT'ib*  313.— 
Bac.  Ab.  Abatement,  M.— Com.  Dig. 
Abatement,  H.  24.— Seers  v.  Turner,  2 
Lord  Rayn.  1102 — Sed  guare,  if  it 
were  alleged,  that  the  inferior  court 
had  jurisdiction,  Fltzgib.  314. 

(«)  Bayer's  Kept.  s.  216.  and  Post.  2 
Vol.  637. 

(t)  Combe  v.  Pitt,  3  Burr.  1423.— 
S.  C-  1  Bla.  Rep.  437.— Hulcb'mson  v, 
Thomas,  2  Lev.  141.— Jackson  v,  Gis- 
ling,  2  Stra.  1169. 

(v)  Knight's  Case,  1  Salk.  329 — S. 
C.  2  Lord  Baym.  1014.— Doctr.  PI.  11. 


(14)  A  writ  of  error  pending  may  be  pleaded  in  abatement  of  a  suit  upon  the 
judgment.    Jenkine  v.  Pepoon,  2  Johru-  Cae*  312.    A  suit  subsequently  com- 
menced c«i  never  be  pleaded  in  abatement.    Retmer  U  Btuaard  v.  Marshalf, 
WAeatofh  215. 

(15)  An  action  pending  in  a  foreign  court,  or  in  tlie  court  of  another  oi^the 
United  States,  or  in  the  cdurt  of  the  United  States  in  another  circuit  and  dis- 
trict, cannot  be  pleaded  in  abatement.  JJtwne  &  Seymour  v.  Joy,  9  Johru-  Bep. 
221.  fFaUh  U  GaUa^har  v.  Dwldn  U  othertf  12  Johnt,  Rep.  99.  But  a  foreign 
attachment  pending  in  another  state,  at  the  suit  of  a  third  person  against  the 
subject  matter  of  the  actibn^  may  l>e  pleaded  in  abatement.  Embree  v*  JGbiina,  5 
Johnt,  Rep'  lot.  Bovne  v.  Joy,  9  Johno-  Rep.  221. 

(16)  Contra  JHkraton  v.  jMvrence  U  Dayton,  1  Johnt-  Cat-  397*  In  CofitiRoit- 
weaUhy-  ChurcFull,  5  Mdta-  Rep.  174.  it  was  held  that  the  plaintiff  could  not  reply 
a  nonsuit  in  the  former  action. 
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It  will  now  be  proper  to  coouder  the  tffttu  qv»kUu%y  end  fn/rm  of  Qviutcm 
theae  dilatory  pteas.  A  writ  it  diviiiblo«  and  may  be  abated  in  part  aod^''  '**"''' 
remain  good  as  to  the  rendue;  and  the  defendant  may  plead  in  abate- 
ment to  party  and  demur  or  plead  in  bar  to  the  residue  of  the  writ  or 
declaration ;  the  settled  rule  beings  that  if  t&e  plaintiff  in  his  action 
brought  either  upon  a  general  writ»  such  as  debt»  detinoe»  account»  or 
the  like,  or  on  a  certain  and  particular  one^  as  assumpsity  ^trespassf  [  *444  ] 
casc)  ^c.  demands  two  or  more  thingsy  and  it  appears  from  his  own 
shewing  that  he  cannot  have  an  action  or  better  writ  for  one  of  them, 
the  writ  shall  not  abate  in  the  wholct  but  itand  for  so  much  as  is  good» 
but  if  it  appear  upon  his  own  shewing)  that  he  baa  a  cause  of  action  for 
all  the  things  demanded)  but  the  writ  is  not  proper  for  one  of  themi  and 
that  he  might  hare  another  in  another  form  for  that,  then  the  whole 
writ  shall  abate(ii).  Formerly  it  was  the  practice'  to  plead  in  abate- 
mentt  when  upon  the  fiice  of  the  plaintiff's  declaration  it  appeared  that 
a  part  of  the  phdntiff 's  cause  of  action  was  not  well  founded^  but  now 
it  is  most  usual  to  demur  to  the  whole  declamtion  if  there  be  a  mis- 
joinder, XX  if  there  be  no  misjoinder  then  only  to  the  defective  part(w). 
Where  the  matter  goes  only  to  defeat  a  part  of  the  plaintiff's  cause  of 
action,  the  plea  in  abatement  should  be  coi)fined  to  that  part)  and  if  the 
defendant  were  to  plead  to  the  whole  fats  plea  would  be  defective(jr); 
but  if  a  plea  in  abatement  contain  matter  which  goes  only  in  part  abate- 
ment  of  the  writ,  and  conclude  with  a  prayer  that  the  whole  writ  may 
be  abated,  the  court  may  abate  so  much.of  the  writ  as  the  matter,  plead- 
ed applies  to,  if  there  be  a  plea  to  the  other  parts  of  the  declaration(y). 

As  these  pleas  delay  the  trial  of  the  merits  of  the  action,  the  great- 
est accuracy  and  precision  are  required  in  framing  them(z);  they  should 
be  certain  to  every  intent,  and  be  pleaded  without  any  repugnancy(zz),  [  *445  ] 
and  must  in  general  give  the  plaintiff  a  better  writ  or  bill,  and  there- 
fore a  plea  of  misnomer  in  the  christian  name,  must  state  what  is  the 
defendant's  8urname(a).  This  is  the  true  criterion  to  distinguish  a 
plea  in  abatement  from  a  plea  in  bar(d) ;  and  whero  the  subject  matter 
of  the  plea  tends  to  shew  that  the  plaintiff  cannot  maintain  any  action,  it 
should  be  pleaded  in  bar  and  not  in  abatement(c) ;  therefore  where  the 


(«)  Godfrey's  Case,  11  Co.  45.  b  — 
Buppa  ▼.  Mayo,  1  Saund.  285 — Smith 
V.  Gibson,  Rep.  T.  II.  273 — Powell  t». 
J*ttlkrton  et  al.,  2  Bos.  &  Pul.  420.— 
but  see  2  Saund>  210.  in  notes  and  210. 
d.'  and  1  Saund.  285.  n.  7. 

(w)  See  the  cases,  2  Saund.  210.  tn 
notes. 

(x)  Herrles  v.  Jamleson,  5  T.  R« 
557. 

(y)  Powell  V.  Fullerton,  2  Bos.  & 
Pul.  420.— 2  Saund.  210.  d. 

(s)  Utzon  V.  Binns,  S  T.  R.  186.-~ 
Alexander  v.  Mawman,  Willes,  42. — 
Grant  v.  Lord  Sondes,  2  Bla.  Rep.  .1096. 


2  Saund.  209.  b.  n.  1.— Com.  Dig.  Abate- 
ment, I.  11. 

(2jr)  Co.  Lit.  303 — Baker  v.  Goush, 
Cro.  Jac.  82*— Cheetham  v.  Sleigh,  3 
Lev.  67.-*-Htxon  v*  Binna,  3  T.  R.  186. 
Alexander  v.  Mawman*  WtUes,  42. 

(a)  Haworth  v.  Spraggs,  8  T.  B.  515, 
6.— Bac.  Ah.  Misnomer,  F. 

(6)  lliompion  v.  CoUier,  Brownl. 
139.— 1  Saund.  274.  n.  3.  284.  n.  4.— 
Mainwaring  et  al.  o.  Newman,  2  Bos. 
&  Pul.  125.— Evans  «.  Stevens*  4  T.  R. 
227.— The  King  v.  Johnson,  6  East,  600. 
Com.  Dig.  Abatement,  L  1, 2. 

(c)  Evans  V,  Stevens,  4  T.  R.  327. 
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QvALiTtM  actkm  is  by  m  admioistratori  stating  a  grant  of  administrstion  from  a 
Ajn  ffOBx.  iiigiiQp  of  1^  peculttr  diocesei  a  plea  qf  dona  notabUia  should  be  in  bar 
and  not  in  abatemanty  because  it  sbews  that  the  plaintiff  has  no  right  to 
sue  at  all  in  the  character  of  adinintatrator(cO.  Great  accuracy  is  also 
necessary  in  the  form  of  the  plea  as  to  the  commencement  and  conclu- 
aionf  which  it  is  said  make  the  plea(e),  and  a  plea  which  concluded 
with  praying  judgment  ^*if '*  (instead  of  <*of*'),  the  plaintiff's  bill  was 
held  bad  on  demurrer,  though  the  words  ^'and  that  the  same  jnay  be 
quashed*'  were  also  added(/). 

The  general  rule  which  prevails  in  pleading  is,  that  a  mere  prayer 
of  judgment,  without  pointing  out  the  appropriate  judgment,  is  sufii- 
eient,  because  the  fiicts  being  shewn,  the  court  are  bound  to  pronounce 
{^  *446  3  •the  proper  judgmeni(j')  $  and  upon  that  principle  it  has  been  held,  that 
if  a  plea  which  contains  matter  in  bar  of  an  action  conclude  in  abate* 
menii  it  is  a  plea  in  bar  notwithstanding  the  conclusion  and  final  judg- 
ment shall  be  given  upon  it,  for  if  the  plaintiff  have  no  cause  of  action 
he  can  have  no  writ(A).  But  the  anxiety  of  the  courts  to  discourage 
dilatory  pleas  has  induced  them  to  depart  from  this  rule,  in  regard  to 
the  effect  of  the  beginning  or  concluuon  of  such  pleas(t) ;  and  if  a  plea 
which  contains  matter  only  in  abatement  conclude  in  bar  and  is  found 
against  the  defendant,  it  is  a  plea  in  bar,^^  and  final  judgment  may  be 
given,  because,  by  praying  judgment^  if  the  plaintiff  shall  mavUain  hU 
action^  the  defendant  admits  the  writ  to  be  good(j).  So  a  plea  which 
begin*  in  bar^  though  it  contains  matter  in  abatement  and  concludes  in 
abatement,  is  a  plea  in  bar  and  final  judgment  may  be  given(i:).'*  It  is 
not  necessary  in  a  plea  in  abatement  to  state  any  venue  for  the  &cts 


(</}  1  Saund.  374-  n.  3. 

(e)  Cadrnan  v.  Grendon,  Latch.  178. 
2  Saund-  209.  c.  d. — Crosse  v.  Bilson,  9 
Ld-  Raym.  1019— The  King  v.  Shakes- 
pearCf  tO  East,  87.  But  see  the  en- 
tries referred  to^  in  Hixon  v.  Binns^  3 
T.  B.  186. 

(/)  Hixon  V.  Binns,  3  T.  R.  185. 

(S)  Le  Bret  v.  Paptlion,  4  East,  502. 
9—1  Saund.  97. n.  1. — but«sce  the  argu- 
ment in  Hizon  v.  Binns,  3  T.  R- 186. 


(h)  2  Saund.  209.  c— 36  H.  6.  c.  18. 

(i)  The  King  v.  Shakespeare*  10 
East,  87. 

(j)  Nowlan  v.  Geddes,  1  East,  636. 
2  Saund.  209.  d— -Crosse  v.  Bilson,  Ld. 
Raym.  1018,  9.— Slaney  ▼•  Slaney,  Ld. 
Raym-  694* 

(Ar)  2  Saund.  209-  note  c,  d.— Bac. 
Ab.  til.  Abatement,  P.— Slaney  v.  Sla- 
ney, 1  Ld.  Raym-  694. — ^The  King  v. 
Shakespeare,  10  East,  87,  8- 


(17)  Vide  Jenkins  v*  Pepoon^  2  Jo/int.  Ca9,  312.  Executon  of  Schoonmaker  v. 
Eimendorf,  10  Johm.  Hep.  49* 

(18)  But  if  matter  which  ought  to  be  pleaded  in  abatement  be  pleaded  in  the 
form  of  a  bar,  the  plaintiif  may  treat  it  as  a  plea  in  abatement,  by  proceeding  to 
judgment  for  want  of  a  plea,  if  it  b^  not  verified  by  affidavit.  Robinton  ^  ffartt' 
home  V.  Fither^  3  Coined »  Rep»  99,  100.  And  if  there  has  been  an  order  for  the 
defendant  to.  plead  issuably,  such  plea  is  .jiot  a  compliance  with  the  order,  and 
th£  pluintiiT  may  treat  it  as  a  n*iUity.  D«vit  v-  Grutnjvr,  3  Johnt.  Rep.  259.  The 
plaintiff  may  demur  to  the  plea  either  in  bar  or  abatement.   Post*  457. 
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therein  Averred,  because  they  shall  be  tried  where  the  acdon  is  lud(/);Qi7ALmKs 
and  if  it  be  pleaded  that  another  person  who  ought  to  have,  been  sued^'  ^^^ 
with  the  defendant,  is  alive,  to  wit,  in  Spain,  it  is  mere  surplusage  and 
will  be  considered  as  pleaded  ^without  any  venue(m).     DufiHcity  in  a 
plea  of  this  description  is  as  objectionable  as  in  a  plea  in  bar,  and  there- 
fore the  'defendant  cannot  plead  two  outlawries  or  or  two  excommuni*   [^  *447  '\ 
cations  in  abatement,  for  one  would  be  sufficient  to  abate  the  writ(mm); 
but  misnomer  of  christian  and  surname  may  be  pleaded  in  one  plea(n). 
The  court  will  nbt  permit  a  defendant  to  plead  at  the  same  time  in 
abatement  and  in  bar  to  the  eame  matter,  as  non  ett  factum  and  cover* 
ture  of  the  phiintiff  since  making  the  bond(o) ;  but  in  some  cases  the 
defendant  may  plead  in  abatement  to  one  part,  and  either  in  abatement 
or  bar  to  the  other  part  of  the  same  declaration(/k) ;  and  in  an  action 
against  two  defendants,  each  may  plead  distinct  matter  in  abatement  of 
the  name  suit(^),  or  one  may  plead  in  abatement  and  the  other  in  bar(r). 

Theyorm  of  a  plea  in  abatement  may  be  more  particularly  considered 
under  the  following  heads,  1st,  as  to  the  title  of  the  term ;  Sdly,  ihe  com- 
mencement; 3dly,the  body  or  subject  matter;  and  4th]y,the  conclusion. 

With  respect  to  the  title  of  the  terrn^  as  pleas  to  the  jurisdiction  of 
the  court  and  in  abatement,  ought  to  be  pleaded  before  a  general  im* 
parlance^  and  within  four  days  inclunfoe^  after  the  delivery  or  filing,  and 
notice  of  the  declaration(«),  such  pleas  should  in  general  be  pleaded  of 
the  term  in  which  the  writ  was  returnable,  unless  the  declaration  be 
delivered  or  filed  in  vacation,  or  so  late  in  the  term  that  the  defendant 
is  not  bound  to  plead  to  it  of  that  term,  in  which  cases  the  defendant 
may  within  the  first  four  days  inclusive  of  *the  next  term  plead  to  the  [  •448  *] 
juriidiction  qf  the  courts  or  in  abatement,  intitling,  however,  his  plea  of 
the  preceding  term(f),or  he  may  plead  to  the  jurisdiction  as  of  the  se- 
cond term  with  a  general  special  imparlance^  which  is  with  a  saving  of 
all  advantages  and  exceptions  whatsoever(v),  or  he  may  plead  in  abate^ 
ment  in  the  second  term  with  a  special  imparlance,  which  is  a  8avin|^of 
all  exceptions  to  the  writ,  bill,  or  count(u).  If  either  of  these  (/leas  be 
intitled  of  a  subsequent  term  to  the  declaration,  and  without  the  proper 
special  imparlance!  the  plaintifiT  may  either  sign  judgment(f9),  or  apply 


(0  Neale  et  al.  v*  De  Garay  et  al.,  7 
T.  R.  243—1  Saund.  8. «.— Bac.  Ab.  tit 
Abatement,  P. 

(m)  Id.  ibid. 

(mm)  Bac-  Ab.  tit.  Abatement,  P. 

(n)  Read  v.  Mattear,  Rep.  T.  Hardw. 
286,  r.— Bac.  Ab.  Misnomer,  F. 

(o)  Holt  V,  Mabberly,  Rep.  T.  H.  135. 

{p)  Com.  Dig-  Abatement)  I.  5.-» 
Ante,  4i3. 

(9)  Id.  I.  6. 

(r)  Id.  I.  7. 

(0  Ante,  422. 

(0  Ante,  422,  &c.— 7T.  R.  447.  note 


d — Anon.,  1  Salk.  367.— Gilb.  K*  B. 
344. 

(v)  Ante,  422.^Com.  Dig.  Abate- 
ment, I.  19— Saund.  1.  n.  2.— See  the 
form  of  the  entry,  post.  2  Vol*  454. 

(«)  Ante,  424*6-Bac«  Ab.  tit.  Abate- 
ment, C. — 2  Saund.  1.  n*  2 — See  the 
form  of  the  entry,  post.  2  Vol*  453. — 
Com*  Dig.  Abatement,  I.  20 — 2  Saand. 
1.  n.  2. 

(w)  Doughty  V.  Lascellcs,  4  T.  R. 
520 — 7  T.  R.  447.  n.  d.— 2  Saund.  1. 
n.  2. 
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QuAuntt    to  the  court  bf  motm  to  set  it  atidc(x),  or  ho  mvf  domor  to  it(v)f  or 
An  fouL     ^uogQ  iiie  impartoaco  b  bit  replicatioQ  by  way  of  oatoppel(z) ;  but  if 
the  plaintiff  reply  to  the  plea  inttead  of  demurriog  or  alleging  the  et- 
toppely  the  fiiolt  la  dded(a)r 

The  eommeneemgnt  of  these  pleas  may  be  consideredy  Jsti  as  to  the 
statement  of  the  appearance,  either  io  t>ersoD  or  by  attorney,  2dly,  the 
nature  of  the  defence,  and  ^ly,  the  prayer  that  tiie  bill  or  writ  be 
quashed.  Sec. 
Pleas  of  misnomer  must  not  begin  with  the  words  ^  and  the  Moid  C. 
[^  *449  J  D.  sued  by  the  name  of  *£.  D/'  or  <«and  he  against  whom  the  plaintiff 
hath  exhibited  his  bill  by  the  name  of  E.  D«  &c."  for  that  would  be  re- 
pugnant(6).  Pleas  to  the  jurisdiction  must  be  pleaded  m  person,  be- 
cause the  appointment  of  an  attorney  of  the  court  admits  its  jurisdic- 
tion(c);  but  pleas  in  abatoment  in  general  may  be  pleaded  by  attorney, 
because  the  jurisdiction  of  the  court  in  the  latter  case  is  not  dispotod(</). 
The  principle  to  be  extracted  from  the  cases  is  stated  to  be,  that  a  de- 
fendant cannot  plead  by  attorney  in  those  cases  -where  the  doing  so 
would  contradict  the  import  of  the  warrant  of  attomey(tf).  It  appears 
advisable  to  firame  pleas  of  misnomer  as  if  pleaded  in  person  and  not 
by  attorney,  though  there  are  decisions  that  the  plaintiff  cannot  demur 
on  account  of  a  mistake  in  this  respect,  but  should  refuse  to  accept  the 
plea(/);  coverture  also  should  be  pleaded  in  per8on(^),  and  where  an 
infiuit  pleads  it  must  be  by  guardian  and  not  by  attorney -or  prochein 
amy(/i). 

The  nature  of  drfence  has  already  been  8tated(t);  pleas  to  the  juris- 
diction and  in  abatement  should  be  after  half  and  before  foil  defence(». 
It  is  advisable  to  make  the  tormer  defence,  though  it  seems  questiona* 
ble,  whether  the  plaintiff  could  demur  for  the  omission,  or  object  other- 
wise than  by  aefuung  to  accept  the  plea(^). 
[  *450  ^  *Pleas  to  the  jurisdiction  and  personal  privilege  to  be  sued  in  ano- 
ther court,  usually  cammatce  without  any  prayer  of  judgment,  and  con- 
cludey  ^  and  thia  he,  the  said  plaintiff,  is  ready  to  verify,  wherefore  he 
**  prays  judgment,  if  the  said  court  of  our  said  lord  the  king,  here  will  or 


(f )  Buddie  V.  Wil80ii»  6  T-  R-  373. 

(^)  Buddie  V.  Wibon,  6  T.  R.  369. 
Brewster  t».  Capper,  1  WiIb.  261.— 
Oaslow  u  Smith,  fi  Bos.  &  PuL  384.— 
3  Inst.  CI.  40 — %  Saoad.  1*  n.  3. 

(s)  2  Stand.  1.  n.  2.— See  the  form 
of  estoppel,  Bartilot  v.  Burton,  1  Lutw. 
23^1.  Wentw.  Index,  13 --3  Inst.  CI* 
39.-€lift.  la  pL  46.— 19.  pL  50.— 20. 
pi.  53, 4. 

(a)  2  Sarnid.  1.  |i'  2— Dseres  v.  Dun- 
eomb,  1  Vent.  236. 

(6)  Ante,  411,  2*— Roberts  «.  Moon, 
5  T.  R.  487.— Haworth  «.  Spraggs,  8 
T.  R.  515.'WiickS0Q  v.  Ford.  3  WUc 
413. 


(c)  Ante,  412.— 2  Saand.  209.  b.  c— 
Summaiy  on  Pleading,  51. 

(d)  Ante,  412.— Foxwist  &  others  v. 
Tuma'ine,  2  Saund.  209.  ^ 

(e)  Summary  on  Pleading,  50,  &c. 
(/)  2  Saund.  209.  b.  c— Bremer  v. 

Wicket^  1  Ld.  Raym.  509— Summary 
on  Pleading,  50, 1. 

(j^)  2  Saund.  209.  c. 

(A)  Ante;  412 — See  the  precedent, 
post.  2  Vol.  472. 

(0  Ante,  412  to  414. 

ii)  Ante,  414. 

{Je)  Com.  Dig.  Abatement,  I.  16.— 
Stevens  v.  Squirc»  Skin.  582-— Ante^ 
412. 
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"ought  to  take  cognizance  of  the  9aid  plea,'*  or  "  whether  he  ought  toQviurna 
"be  compelled  to  aDswer"(/} ;  but  aometimes  these  pleas  commence ^^  ^^^^* 
also  with  a  similar  prayer(m)« 

In  pleading  to  the  fieraon  of  the  plaintiff  or  defendant,  in  respect  of 
dUability  to  sue  or  be  sued^  and  not  merely  on  account  of  the  nonjoin- 
der of  another  party,  the  plea  should  conclude  with  a  prayer,  «« if  the 
"  plaintiff  ought  to  be  answered,'*  or  "  whether  the  defendant  ought  to, 
"  be  compelled  to  answer"(n) ;  and  these  pleas  frequently  begin  with  a 
similar  prayer,  as  alien  enemy,  &;c.(o),  and  a  plea  of  this  description 
concluding  to  the  writ  would  be  bad(/^) ;  but  pleas  of  coverture  of  the 
plaintiff  or  defendant,  as  the  objection  goes  rather  to  the  nonjoinder  of 
the  husband  than  to  the  4isahility  of  the  feme,  conclude  to  the  writ  or 
bil](7).  If  the  defeiitlant  plead  that  the  plaintiff  is  excommunicated,  or 
any  other  temporary  disability,  the  plea  should  conclude  with  praying 
that  the  suit  may  remain  without  day  until,  &c.(r);  and  where  *d^ath  |^  *451  3 
of  the  plaintiff,  since  the  issuing  of  the  writ,  is  pleaded,  it  should  con- 
clude, if  the  court  YtMX  further  proceed,  Scc.(«). 

Where  the  defendant  pleads  in  abatement  to  the  writ^  for'mattei*  q/k- 
fiarent  on  the  face  of  it,  it  is  ^^^9  tnai  ne  snould  begin,  as  well  as  con- 
clude, his  pica,  ny  **  pruytng  judgment  of  the  vrrit^  and  that  the  same  may 
"3e  qua9hed(ty*  But  where  the  plea  is  for  matter  dehors^  as  misno- 
mer, 8cc«  the  plea  should  only  conclude  with  that  prayer(v).  The 
courts  having  now  established  a  rule,  that  oyer  of  the  writ  cannot  be 
allowed(u),  a  variance  between  the  writ  and  count,  or  declaration,  can 
be  no  longer  pleaded,  and  many  of  the  decisions  in  the  books  as  to  the 
form  of  the  plea,  are  no  longer  applicable,  and  now  in  general  a  plea  in 
abatement  of  the  writ,  may  be  both  of  the  writ  and  declaration,  and  ic 
must  be  so  where  it  is  intended  to  plead  in  abatement  only  of  part  of 
the  writ,  and  the  cause  of  abatement  arises  only  on  some  of  tlie  counts 


(f)  3  Saond.    309.   d.— Com.    Dig.  531.— 3  Inat.  CI.  la— 3  8aattd.  210.  n. 

Abatennent,   1  13. — Bac.  Ab.  Abate-  Sec  The  King  v.  Sbakespearef  10  East, 

meat.  P.— Chatland  v.  Thomley,   13  86. 

East,  544.— Ante,  433.  (•}  Com.  Dig.  Abatement,  I.  12.— 

(m)  See  the  precedent,  Wilkes  v,  Hallowps  v.  Lucy,  3LeT.  120.— LeBret 

WiUiams,  8  T.  R.  631.— Post.  2  VoL  v.  Papillon,  4  Esst,  502.— 3  Saund.  309. 

461.  d. 

(fi)  3  Saund.  9.  n.  10.  309.  d.— Cad-  (0  3  Saund*  309.  a.  n.  1.  209.  d.— 

man  v.  Grendoni^^  Latch.  178.— Lil.  Ent.  Com.  Dig.  Abatement,  I.  12-— Lutw. 

1.  11-  pi.  4. — ^Slanney  v.  Slanney*  13  Mod. 

(o)  L'll.  Ent.  1.— Powis  V.  Williams,  ^35. 

Lutw.  1601.— Ast.  Ent.  11.  '  (v)  Id.  ibid — The  King  v  Shakes* 

(p)  Com.  Dig.  Abatement,  1. 13.  peare,  10  East,  ST. 

(9)  Post.  3  Vol.  463,  3.— Lil.  Ent.  1,  («)  1  Bos.  &  Pul.  646  n.  b.— 1  Saund. 

123. — Ast.  Ent.  9.--3  Inst.  CI.  70.— >1  318-  n.— Spalding  et  aL  v.  Mure  et  al., 

Wentw.  47.  6  T.  B.  364.— See  the  propriety  of  this 

(p)  Lady  Faulkland  v.  Stanion,  13  regulation  questioned  in  Gray  et  al. «. 

Mod.  400.— Lord  Stanton  et  al.  v.  Pier-  Sidneff,  3  Bos.  &  FuL  399.— Deshons  v. 

pont,  3  Lev.  308 — Bradley  v.  Glynne,  Head,  7  Bast,  384. 
Lutv*  19.— Curwen  v.  Fletober*  1  Stra. 

a  T 
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QrAUTiEs    in  the  decIaration(w).    If  the  action  be  bj  Ullj  the  plea  should  conclude 

AVD  TOBX.     |jy  praying  judgment  of  the  bill,  and  not  of  the  declaration  only,  which 

is  a  conclusion- in  bar(:p);  it  may,  however,  be  of  the  bill  and  declara* 

[^  *453  1  tion(y),  and  *if  a  plea  in  abatement  to  the  writ  were  to  conclude^  if  the 

defendant  ought  to  answer  to  the  aaid  bill,  it  is  insufficient(z).i' 
Aftt^atit  At  common  law  when  the  defendant  pleaded  a  firagn  plea,  the  na- 
Of  xauTs.  ture  of*  which  has  already  been  stated(o),,he  was  obliged  to  make  oath 
of  the  truth  of  it,  but  this  was  not  necessary  in  the  case  of  a  plea  to  the 
jurisdiction  or  any  plea  in  abatement(^).  But  now  by  4  Ann.  c.  16. 
iect.  11.  "no  dilatory  plea  shall  be  received  in  any  court  of  record^  un- 
<'  less  the  party  offering  such  plea  do,  by  afiiilaTit,  prove  the  truth  there- 
<<of,  or  shew  some  probable  matter  to  the  court  to  induce  them  to  be- 
*nieve  that  the  fact  of  such  dilatory  plea  is  true/'»  This  statute  ex* 
tends  to  criminal  as  well  as  civil  case8(c),and  not  only  to  pleas  in  abate- 
Qient  but  to  all  dilatory  pleas,  which  if  found  untrue  would  not  deter- 
mine the  action,  and  are  only  in  delay  of  it,  as  aid  prayer,  in  a  real  ac- 
.  tion(<f),or  a  plea  in  scire /aciaa  against  ter-tenants,  that  there  is  another 
ter-tenant  not  named,  though  these  pleas  are  not  strictly  in  abatement(e). 
But  such  pleas  in  bar  as  are  usually  termed  sham  pleas,  are  not  dilate* 
ry  pleas  within  the  meaning  of  this  statute  i  and  an  affidavit  is  not  ne- 
cessciry  in  all  cases,  for  the  statute  extends  ojtly  to  such  matters  as  are 
dehors  the  record,  and  not  to  such  matters  as  will  appear  to  the  court 
f  *453  J  on  inspection  of  their  own  proceedings(/),  *a8  the  want  6f  addition  in 
lin  original  writ  when  that  matter  was  pleadable  in  abatement(j'},  or 
privilege  as  an  attorney  of  the  same  court,  to  be  sued  by  bill(A);3i  be- 
cause in  the  first  instance  the  defect  in  the  writ  is  apparent  on  the  face 
of  it,  and  in  the  latter,  the  court,  by  examination  of  their  own  record, 

(w)  2  Saund.  210-  c.  ,      (J)  Onslow  v.  Smith,  2  Bos.  &  Pul. 

(jr)  2  Saund.  209.  d— Lee  v.  Bamel,  384—2  Saund.  210-  e- 

5  Mod.  144.— 12  Mod.  133.  8.  C.-John-  (e)  2  Saund.  210-  e. 

son  V.  Altham,  10  Mod.  192  210, 1.  (/)  Gray  et  al.  v.  SidnefT,  3  Bos.  & 

(y)    Tidd's   Prac  4th  edit.  577-^  Pul,  39r.— Prac    Beg.  5.— Hughes  v. 

Post.  2  Vol.  462, 3.— Com.  Dig.  Abate-  Alvarez,    Lord  Baym*  1409 — ^^Sayer^s 

ment,  1. 12.  Rep.  293. 

(x)  2  Saund.    209.  d.->Bowyer   v.  (jr)  Hughes  v.  Alvarez,  Ld*  Rajrin. 

Cook,  5  Mod.  146.;-S.  C.  1  Salk.  297,  1409— Prac  Reg.  5. 

a— 3  Blac.  Com- 303.  Com.  Dig.  Abate-  (h)  CUridg^,    gent,  one,    &c.  ats. 

ment,  1. 12.— The  King  v.  Shakespeare,  Macdougal,  Trin.  Tern,  47  Geo.  3.  K. 

10  East,  87.  B — Gray  et  a^  v,  SidnefT,  3  Bos.  & 

(a)  Ante,  429 —1  Saund.  4|B.  n.  1.  Pul.  397 — But  see  Stiles  v.  Meid,  2 

{b)  1  Saund.  98.  n-  1 — Cholmondley  Sira.  73S.  and  Com.  J)ig.  Abatement, 

V.  Broom,  Cartli.  402.— S.  C.  5  Mod.  D.  6.    If  the  plea  be  untrue,  or  the  de- 

335.  Anon.,  Styles,  435.  fendant  has  ceased  to  be  an  attorney, 

(0  Rex  V,  Grainger,  3  Burr.  1617.  the  plea  may  be  set  aside,  Frac.  Reg^  8. 


(19)  Vide  miey  tt  al  ▼.  Sluhh,  5  Matt,  Rfp.  280. 

(20)  Vide  Larot  o/ JV.  T.  Seta.  36.  c  56.  *.  23-  1  J?,  i,  524. 

(21)  Vide  Brovkt  y.  Pattm-tm;  1  Jthiu,  Cat.  328. 
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may  ascertain  the  trutli  of  the  plea :  but  where  the  defeodant  pleaded  Afttdatit 
after  oyer  of  the  original*  that  it  was  not  returned,  the  court  set  aside  ^^  tkuth. 
the  plea  for  want  of  an  a£BdaTit(i).  The  afl&davit  may  be  made  by  the 
defendant  or  a  third  person(y'},  and  before  the  ^declaration  is  actually 
filed  or  delivered()(')9  it  must  be  properly  intituled  in  the  cauae(/),  and 
be  positive  as  to  4he  trulfa  of  every  fact  contained  in  the  plea,  and 
should  leave  nothing  to  be  collected  by  inference(m) ;  it  should  be 
stated  that  the  plea  is  true  in  substance  and  fact,  and  not  merely  that 
the  plea  is  a  true  plea(n) ;  and  If  there  be  no  affidavit,  or  it  be  defective 
in  any  particular,  the  plaintifif  may  treat  the  plea  as  a  nuUiiy,  and  siga 
judgment(o),  or  move  the  cpurt  to  set  it  asidc(A).^' 

*Where  misnomer  either  of  the  plaintiff  or  defendant  is  truly  plead- Rxpuoa' 
ed,  the  plaintiff  mi^  amend  his  decUration»  and  need  not  enter  a  ^<^'^*oiv»  fso- 
tur  bilta  or  <^  brev€*\q) ;  but  where  the  nonjoinder  of  one  of  several  de-  osroiirGg. 
iendants  is  pleaded,  the  plaintiff  cannot  amend,  but  must  enter  a  casMe^  [  *45^  ] 
/ur,  anid  commence  a  fresh  aGtion(r).    And  when  the  plea  is  true,  and 
the  plaintiff  is  not  at  liberty  to  amend,  be  should  enter  his  caesetur  be- 
fore he  commences  a  fresh  action,  for  otherwise  the  defendant  may 
plead  in  abateatent  the  pendency  of  the  first  action(tf).     If  the  plea  be 
untrue,  in  fact,  the  plaintiff  should^c/^^v  >  or  if  it  be  insufficient  in  point 
of  law,  he  may  demurs  and  in  some  cases  tign  judgment,  as  for  want  of 
^  pleii(0 ;  though  if  the  plea  be  merely  defective  in  form,  the  plaintiff 
should  demur(u}.     And  where  the  defendant  has  appeared  in  the  name 
by  which  be  was  sued,  such  appearance  -  m£^  be  replied  by  way  of  eer 
to/i/iel(y).    When  the  plea  consists  of  matter  of  fact,  which  the  plaintiff 
deniest  the  replication  may  begin  without  any  allegatboi  that  the  writ 
or  bill  ought  not  be  quashed(w):  it  must  not  be  as  to  a  plea  in  bar(ar)| 

(f)  Sherman  v,  Alvarex,  1  Stra.  639.  6j6.-.fiAyer's  Rep.   19.   293 — Res  o. 

Hughes  V.  Alvarez,  3  Ld  Raym.  1409.  Grainger.  3  Burr.  1617. 

(J)  Lumley  v,  Foster,  Barnes*  344.  (g)  Owens  v.  Dubois,  7  T.  R.  698.— 

Prac-  Reg.  6.  "3  Anstr.  935.— Mayor,  he*  of  Stafford 

(Jb)  Lang  v.  Comber,  4  East,  348.^  u  Bolton,  1  Bos.  h  Put  40.    It  is  the 

Hopkmso#  y.  Henry  &  another,    13  practicenot  to  permit  such  amendment 

East,  170.  if  the  defendant  has  previoufly  made  a 

(/)  Bac.  Ab.  Abatement,  O-^Rex  v.  tender. 

Jones,  2  Stra.  1161 — Ciixby  v.  Uinas,  (r)  See  the  form,  post.  %  Vol.  639. 

Barnes,  348.  («)  Ante,  443.  n.  v.— Bac-  Ab*  Abate- 

(m)  Sayer's  Rep.  293.  .  ment,  M. 

(n)  Onslow  v.  Booth|  2  Stra.  705.—  (i)  Gray  et  al.  v.  SidoefT,  3  Bos.  & 

See  the  precedents,  CIl*  Eat.  1.  and  Pul.  39^ 


d|oi 


post.  2  Vol.  459.^465.  («}  Iflkon  v.  Binns^  3  T.  R.  185. 

(o)  2  Saund.  210.  e.— Jennings  et  al.  ■  (o)  Post.  2  Vol  639.— Meredith  v. 

V.  Webb,   1  T.  R.  277 — Brandon  v.  Hodges,  2  New  Bep.  453. 

Payne,  1  T.  R.  689.— Harbord  v.  Per-  .    (w)  Sabine  v.  Johnstone,  1  Bos.  & 

rigal,   5  T.  R.  210.— Hutchinson  v.  Pul.  61. 

Brown,  7  T.  R.  298.                              ^  (or)  Carter  v.  Davis,  Carth.  187.— 

ip)  Pether  et  al.  v-  Shelton,  1  Stra.^  ' 


(22)  Vide  B9HnM9n  U  ffart9home  v.  Fi$ker,  3  CoMf  Rep*  99. 
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RKFKroA-  because  that  would  be  a  discontinuance,  but  ahould  conclude  to  the 
Tfowg  LWD  ijountry ;  and  which  is  proper  where  to  a  plea  of  ^misnomer  the  plain* 
CEED1V08.  tilT  repties,  that  the  defendant  is  known  as  well  by  the  one  name  as  the 
[  *'A55  ]  other(y):  there  are,  however,  precedents  in  which  the  plaintiff  has 
concluded  with  a  formal  traverse  and  verifi»Btion(z) ;  and  when  this  is 
adopted,  it  was  laid  down  by  Lord  ffolt^  thaf  the  pluntiff  ought  to  pray 
damages,  because  if  it  be  found  against  the  defendant,  the  jury  must 
assess  the  plaintiff's  damages,  and  final  judgment  is  to  be  given ;  but 
where  the  plaintiff  confesses  the  defendant's  plea,  and  avoids  it  by  other 
new  matter,  he  should  not  pray  damages,  but  must  maintain  his  writ(a). 
If  a  replication  to  ^  plea  io  abatement  of  the  wnV,  begin  .^<that  the  said 
**  declaration,"  Imght  not  to  be  quashed,  but  conclude  properly,  it  is 
sufficient ;  for  such  words  may  be  rejected  as  surplusage ;  and  it  is  not 
necessaiy  in  the  beginnhig  of  the  replication  to  say,  that  the  writ  ought 
not  to  be  quashed ;  for  in  favour  of  the  plaintiff  the  court  will  give 
judgment  according  to  the  fad,  without  reference  to  the  prayer  of  the 
judgment(d).  If  an  issue  in  fact  be  joined  upon  the  replication)  and 
found  for  the  plaintiff,  the  jury  shoul3  a^ss  the  damages,  and  the 
judgment  is  t>eremptory  for  the  deity,  quad  reeuf^eretf  and  not  guod  rra- 
pondeat(c) ;  and  the  same  rule  preneils  in  indictments  for  misdemean- 
ours, though  in  cases  of  felony  vtkftruortm  vite  it  is  otherwise(tf).'' 
f  *456  j  *If  the  plaintiff  demur(e)^  it  does  not  appear  to  be  necessary  to  assign 
any  special  causes,  for  it  has  been  decided  on  the  statute  of  EKzabethy 
(the  language  of  which  is  similar  to  that  of  the  statute  of  4  Ann.  c.  K.) 
that  the  •atatute  only  applies  to  pleas  in  bar(/) :  however  it  appears 
most  advisable  to  demur  specially,  where  the  plea  is  merely  informal(^). ' 


Com.  Dig,  Abatement,  I*  15—- Sabine 
V,  JohnstQne,  1  Bos-  &  Pul.  6l.-^AU90r 
if  the  plea  commence  or  eondude  im- 
properly in  bar—- Bftc  Ab.  Abatement, 
8..»Gom.  Di|;.  Abatement,  I.  15. 

Of)  Sabine  v-  Johnstone,  I'Boa.  h 
Pnl.  60.— Bowen  v.  Shapcott,  1  East, 
542 — 2  WiU.  367.  See  the  preoedenu. 
Post.  2  Vol.—l  Wentw. 
(s)  Lil.  Bnt.  1,  2.— Co.  Bnt.  160 
(a)  2  Saund.  211  n.  S. — Bisse  v.  Har- 
court,  3  Mod.  281 — Bonner  v.  Hall,  1 
Ld.  Raym.  338— Medina  v.  Stoughton 

1  Ld.  Raym.   594-^Cros8e  v.  Bilson, 

2  Ld.  Baym.  1022— •Bac.  Ab.  Abate- 
ment, P.-»Com.  Dig.  Abatement,  1. 12. 
See  the  precedents,  1  Wentw. 


(b)  Sabine  v.  Johnstone,  1  Bos.  and 
Pul.  GO. 

(e)  Bowen  v.  Shapcott,  1  East,  544. 
Eichorn  v.  Le  Maitre,  2  Wils.  368.— 
Com.  Dijp.  Abatement,  I.  14, 15.— Bac. 
Ab.  Abatement,  P — 2  Saund.  210.  n.  3* 
Gilb.  C.  P.  53.  ' 

(</)  The  Ring  v.  Gibson,  8  East,  107. 

(e)  See  the  precedents  referred  lo  in 
2  Saund.  210.  n.  2.— Post.  2  Vol.  727. 
730.  and  joinder  thereto,  idem. 

(/)  Walden  v-  Holman,  2  Ld.  Raym, 
1015.^Bd  seeThomee  v.  Lloyd,  1  Ld. 
Raym.  337.— S.  C.  1  Balk.  194-^Tidd'k 
Praa  4th  ed.  885. 

(^)  Hixon  V.  Binnsi  3  T.  B.  186. 


(23)  Where  an  issue  of  nul  tiel  record  en  a  plea  in  abatement  is  found  for  the 
plaintiff,  the  judgment  is  quod  respondeat  ouster.  JUbrtton  v.  Lawrence  V  Bat^ 
twi^  1  J9kn9,  Caa,  397-  And  so  where  the  trial  is  by  inspection,  judgment  for 
the  plaintiflT  is  that  defendant  respondeat  ouster.  Amceie  ▼•  Ameeti,  1  Lev,  163, 
Cem.  Di^'  Abatement^  (I.  14.) 
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"Where  the  plea  properly  cotmnences  and  concludesi  asin  abatement,  Rxvuca- 
but  is  insufficient  in  some  other  respect,  the  demurrer  should  prar"^'*^° 
judg;ment  that  the  writ  or  bin  may  be  adjudged  good,  and  that  the  de-  cuoivas. 
fendant  may  answer  further  thereto,  or  merely  with  the  fatter  words, 
and  should  not  conclude  with  a  prayer  of  damages;  for  the  plaintiff 
ought  not  to  conclude  in  bar,  but  only  affirm  his  wri|(A).  S6  where  the 
plaiotiff«r6'/^&>«  to  a  plea  In  abatement,  and  the  defendant  demurs  to  the 
replication,  the  plaintiff  should  nqt  conclude^  his  joinder  in  demurrer 
with  a  prajrerof  judf^^ment  of  bis  debt  or  damages,  biit  should  merely 
pray  that  the  defendant  may  aiiswer  dver(t).  And  where  the  plidntlff 
demurred  to  a  plea  in  abatement,  as  In' bar,  praying  judgment  and  da* 
mages,  and  the  defendant  joined  as  in  bar,  It  was  held  to  be  a  disconti- 
cuance»  beoauae  the  donurrer  in  bar  waa  no  aitower  to  the  plea  in 
mbatemeot,  and  a  diseoptiimano^  of*  part  is  a  dbcohtiiiiianca  of  the 
whole(^'):  the  plaintiff,'  however,  may  amend,  andvthe  mistake  would 
be  aided  by  a  *ferdici(it).  But  where  the  plea  in  abatement  improper-  [^  «45T  ] 
ly  commences  or  concludes^  aa  a  plea  in  bar,  the  plaintiff  may  demur 
either  in  bar  or  abatelnen^  and  if  he  adopt  the  former,  which  is  most 
advisable,  he  may  concHide  his  demurrer  as  in  bar,  and  with  aprajrer 
of  damages,  and  the  judgment  will  be  final(0'  On  the  argument  of  a 
demurrer  to  a  frfea  in  abatement,  or  to  a  replication  thereto,  the  defen- 
dant cannot  take  any  objection  to  the  declaration,  for  nothing  but  the 
writ  is  then  in  queation(in),  unleaa  whcte  matter  is  pleaded  in  abate- 
ment which  might  foe  pleaded  in  bar(n). 

If  there  be  judgment  for  the  plaintiff  on  demurrer  to  a  plea  In  abate- 
ment,  or  a  replication  thereto,  the  judgment  is  in  general  only  interlo- 
cutoiy,  quod  r^/iondeat  ou8t€r(o).  Where,  however,  a  plea  containing 
matter  which  can  only  be  pleaded  in  abatement,  iniproperly  commences 
er  concludes  in  bar,  the  judgment  on  demurrer  may  be  final(  jk) :  and 
the  aame  rule  prevails  where  matter  In  abatement  is  pleaded  alter  the 
last  continuance(7);  and  if  there  be  judgment  of  reepondeat  outter^  no 
other  plea  in  abatement  will  be  allowed(r). 

(A)  2  Saund.  310.  g.  (n)  Pdwis  v.  Williams,  Latw.  1604. 

(>)  Anon.,  1  Wfts*  303— >?  Saund.  Com.  Di^.  Abatement,  1. 14. 

SIO.  g.  SIO-  n.  3*  (t)  3  Saund.  ?10'  n.  3— Com.  Dig. 

ij)  Carter  v.  DaYis,  Show.  255.-*-  Abatement.  1. 14.— >Bowen  v.  Shapcott, 

S.  C.  Carth.  187.--8.  C.  1  Salk-  318 —  1  East,  544.— fiichom  v.  Le  Maitre,  3 

Bowen  «.  Shapcott,   TBast,  543.-3  Wils.   367.— See   the   forms,    Tidd's 

Saund.  310l  g.  Forms,  34|— 10  Went  61. 

(k)  Anon.,  1  Wils.  303.— Combe  v.  (p)  Mowlan  v.  Geddes,  1  East,  636«. 

Talbot,  ISalk.  318.  Wallis  v.  Savil,  Lutw.  41— Com.  Dig. 

(0  Bac.  Ab.  Abatement,  P.— Com.  Abatement,   I.  15.— Bac.  Ab.  Abate* 

Big.  Abatement,  1. 15.  ment,  P.  As  to  the  judgment  in  gene* 

(«)  Hastrop  v.  Hastings,  Salk.  313.  ral,  see  The  King  v>  Shakespeare,  10 

Bellasyse  v.  Hester,  Lutw.  1593^— Rich  %  Bast,  ST.                                                         \ 

V.  Pilkington,  Carth.  172— Bullythorpe  (9)  Com*  Dig.  Abatement,  1. 15.                  1 

V.   Turner,    Willes-   478 — Bac.   Ab.  (r)  Bac*  Ab.  tit.  Abatement,  O.— 

Abatement,  P..«<^m.  Dig,  Abatement^  Cqbl  Dig.  Ahatement,  1. 3.— Cr^weU 

1. 14.  et  al«  V*  Vaugfaaoy  2  Saund.  40,  41* 
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Of  fLMA^  IV  4jPA]>piuirTf  %9- 


Rbpli<v4*         TIub  jadgnptot  for  the  tf^endans  on  a  ple»  in  *ata^nmit9  whether  it 

m^ti  7^-   ^  *^  •■!*  *•*"*  •"  ^^'^^  ^''  ^  '^»  H>  ***•'  ^^^  ^'^^  ^'  !'**^  **  quaahedCO  ; 
cxKDives. '   or  if  a  temporary  dUabtlitjr  or  prlrUege  he  pleM^d,  that  the  {dain:  re- 

r  *45S  1  VWt^  without  dajr  osdly  8cc*(/).    ^the  phdmiJSf  tucceed  od  dennurrei;  to 

fi  plea  in  ab^tec^entf  and  the  jiidgnent  is  ipterlocutfiry,  rafiondeat  otu* 

fer,  there  i#  no  jvdgioent  for  cosUy  because  the  statute  of  GlouceHer 

«ynly  gives  costs  where  damagiBS  are  recpvered(if);  but  when  thede* 

fen^^t's  pl^a  is  on  bfu^  found  to  hf  untrue^th^  j^gWfQt  K%  final,  and 

|he  pjninUff  will  reiser  co^^^v).    If  the  pljonti^  eater  a  quaetur  bilU^ 

9r  brev^f  he  is  |iot  liaUe  to  cost#(i9}.    Pn  an  issue  fowo4  for  the  defon- 

4w^  ^^  i>  endtled  in  costsi  bu^  npt  ^  he  sucpeed  on  d|smurrer(j:}. 


(t)  Qsc.  Ab.  AbsttAcAt,  P.*4l31b. 
C.  P.  Sf.-r4ica   fths  fsesedsntSft    10 

lyemw-  la4-  ^1- 

it)  VknA\tf  V.  Qlynoe,  Lutw^  19.r- 
pUft.  3.-3  Saund.  210. 

(ti)  Garland  «.  Eztoii»  14*  Rfym. 
992— SX.  1  Salk.  194^Tidd*84Porm8, 


892.— TkUlf*  Pms-  4lh  edit.  646^  6kc. 
.  («)  14.  ibid. 
(9>  |d.  ibid.^Ti4d'9  Priic.  4Ui  cdU. 

(x)  Garland  v,  Exton,  Ld.  Raym. 
992—^  C.  1  Salk.  194— Huilock,  131. 
tldd^s  Prac.  4th  edit.  885. 


♦CHAPTER  VII. 


[•459] 


OF  FLEAS  IN  BAB. 


I 

PLEAS  in  ^nr  deny  that  the  plaintiff  has  any  cause  of  action(a),  and. 
do  not,  like  pleas  in  abatement,  give  a  better  writ(6);  they  either  con- 
clude the  plaintiff  by  flatter  of  eitoppel,  which  howerer  tarely  occurs 
in  a  plea(r)9  or  shew  that  the  plaintiff  never  had  any  cause  of  action;  or 
admitting  that  he  had,  insist  that  it  is  determined  by  some  subsequent 
matter.  They  are  also  either  to  the  whole  or  to  a  part  of  the  declara- 
tion ;  and  where  there  is  only  a  defence  to  a  part,  it  is  in  general  advise 
able,  on  account  of  costs,  to  confine  the  plea  to  that  part(d).  We  have 
seen  that  pleading  is  in  general  a  mere  statement  o(/aet^e)^Vid  pleas 
in  bar  state  the  various  drfcnceay  of  which,  under  the  circumstances  of 
each  particuldr  case,  the  defendant  is  at  liberty  19  avail  himself  in  a 
court  of  lavf.  Matter  of  ^defence  in  equity(/V  or  merely  founded  on  [  *460  1 
the  practice  of  the  court,  is  not  in  general  pleiida'ble(^),'  and  therefore 


(a)  See  the  definition,  Co.  Lit.  303. 
b.— Hcftth's  Maxims,  and  Ferrer's  Osse, 
6  Co.  7. 

(6)  Ante,  445. 

(c)  Bac.  Ab.  Pleas,  I.  ll.—5Hen.  7. 
14.— Zouch  V.  Bamfield,  1  Leon,  77-^ 
Anon-,  Sav.  86.  As  pleading  matter 
of  estoppel  moire  frequ|jpily  occurs  in 
replications  and  subse<{hent  proceed- 
ing, the  points  relating  to  it  will  be 
hereafter  considered. 

{d)  Postan  v.  Stanway,  5  East,  201. 


/ 


Stead  V.  Gamble,  7  East,  325. 

(e)  Ante,  215. 

(/)  Scholey  et  al.  v.  Meams,  7  East, 
I53.— Braddick  v.  Thompson,  8  East, 
344— O'KeUy   v.    Sparkes,    10   East, 

3rr. 

(g)  Sampson  v.  Brown  et  al.,  2 
East,  442.— Scholey  et  al.  v.  Mearns, 
7  East,  143 — Hayward  v.  Bibbans,  4 
East,  311.— Tidd*s  Prac  4th  edition, 
1022.— Wright  o-  Walmsley,  2  Caippb. 
396. 


(1)  Vide  Trent  JSTavi^aiion  Company  v.  Barley^  10  EaatU  Bip,  38.  40*  post. 
553'  n. 

(2)  See  further,  Dudlow  v*  Watchom  U  TMbwU,  16  £ai<*«  Bap*  39^  aftte* 
224. 
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or  f  LBAS  IH  BAR. 

bftil  cannot  plead  that  the  principal  ia  a  bankraptt  and  has  oUabed  Us 
certificate(A).  It  would  be  foreign  to  the  purpose  of  this  treatise  to  at- 
tempt to  state  all  the  various  defences  in  personal  actions ;  those  which 
most  usually  occur  in  practice  are  given  in  theif  natural  order,  in  the 
following  analytical  tables(t);  and  the  mode  in  which  ihey  ajhould  be 
taken  advantage  of  are  afterwards  more  fully  stated. 


(A)  Donnelly  v.  Dunn,  3  Bos.  &  PuL  (i)  See  also  Com.  IKg.  Pleader,  at  to 
45.^-Scholey  et  sl«  v*  Mearns,  7  East,  fke  different  defienoeB  tad  pleas  in  each 
153, 4.  psricttlar  action. 


Ml 


'.  ,L  *     ■» 


■^— .' 
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. 


*The  Defences  to  Jictiona  on  Contracts  not  under  Seal.     [  uti  ] 

1st.  Deny  that  there  ever  #as  cause  of  action. 

"Iflt;  Deny  that  a  sufficteot  contract  was  made. 
^Ist.  That  no  contract  was  In  feet  made. 
3dly.  Defendant  incapable  to  contract, 
rist.  Infancy. 

J  3diy.  Lunacy,  Drankenneaty  fc€« 
I  3iHy.  C^ertwe* 

3dly.  Insufficieitcy,  or  illegality  of  tfa«r  coMideration}  6r 

mAfk.ttnder  a  mittaiie  ^f  fraud. 
4thly.  The  act  stipilated  to  be  done  ilegal  or  imp«lb- 

sible. 
Sthlf.  The  form  ef '  the  contract  insufficient  liider  sta- 
tute of  fraudiy  or  not  duly  stamped,  tec. 
Sdlft.. Admit  »  wttUkm  CMtraeti  hut  shetv  that  befo^  breach 
there  w«^— 
fist*  A  release.   •  , 

.   .        .  My.  Pardl  dieoharge. 

Sdly.  Alei#atioa  in  terma.if  conttact  by  consent. 
J  4Uiiy.  Noft>ferforfn«nce  hfjiyhi'mtiff  of  a  condkion  prt- 
^  cedent)  altomtion,  fcc* 

I  5thly.  Performance)  pb^ment,  Ice. 
I  Stilly,  pontnwt  become*  illegal  or  impossibld  to  pck*- 
'  L  form. 

3dly.  Admit  ihore  once  wa»  OMiit  of  actioiti  bttt  «v6id  it  by  aubs^- 
qubnt  •r  other  matlMW 

"Ist  Diaability  of  the  pkinti^to  sue. 
rist.  Alien  enemf.  '  '        ' 

J  MIy.  Attainted. 
]  3dly.  Outlaw. 

L4ihly.  A  bankrupt!  iuotvent  deb(i9r»  8cc. 
Sdly.  Defendant  not  liabll. 

C  1st.  A  certificated  bankrupt 
^3dl|r.  An  UiselveM' debtor. 
3dly.  Debt  recoverable  only  in.  a  court  of  contfcieiice. 
4thly.  Cause  of  aMion  discharged. 
^Ist.  By  payment. 

Sdly.  Accord  aikl  aattsfaotiion.  ' 

Sdly.  Foreign  ottachmettt. 
4thly.  Tender,  .. 

5thly.  Account  eiatodi  and  a^negotiafale  security  given. 
6thly.  Arbitrament. 
7thly.  Former  recoverf. 
8thly.  Higher  seeuri^  given.  . 
9thly.  A  release, 
lothly.  Smm^  of  BmiiatioM. 
.llthly.  Setoff. 

jthly.  Pleas  by  exocutoaift  ke^ 
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I  u^  ]      ^Th§JD^neeB  to  SaiMB.on  Cninete  unist  Ssai. 


i 


Itt  Deny  thtc  tlwM  ever  wis  cavM  of  action. 

^l8t  No  deed  in  tet  BMrioior  tet'ii  wis doBireredts an  eo- 

crow^  - 

Sdly.  bosd  umdid. 

lat.  DefandsBt't  iocaiMMi^to  contnel. 
at  InfaoQf . 
dly.  Lunacf .        ' 
dly.  Coverture.    . 
_4thly.  Diireaa. 
j  3dlf.  lllti^liqr  of  eonafelMNtfkNi  or  abotnct. 
I  Sdly.  Deed  obtained  by  fraodi  Sec. 
(^4tbly.  Contract,  inposaible  to  porfbrm. 
Sdly.  Admitting  that  the  deed  wm  orlgiiM%  Talidy  excuse  of 
poi'fbi'utlfeiice. 
Ut.  Eraaite,  alteratioDy  ite. 
Sdly.  Deed  ^oone  impoBatUe  to  peifonn. 
3dly.  Beoome  illegal  to  peHbrm. 
4tbly.  Non-performanoo  by  tbo  plaintiff  of  a  condttioD 
precedent* 
^5tblyr  Non-danolioatuai  no  award,  *8ee. 
4tbly. "Perfbrmanee  In  pnisustitii  of  the  4ood.  * 
C  itt.  Solvit  ad  diem, 
{sdly.  Performance,  Ice.  .    ^ 

Sdly.  Admit  that  plaintilT  once  had  cause  of  actasBy  but  araid  it  by 
subsequent  or  other  matter. 

itt  Dihabilily  of  plaintiff  lo  aoe. 

rut.  Allen  enemy.  * 

i  Sdly.  Outlpw. 

(  Sdly.  BankrHlpt,  insohreat  debtori  8cc. 
Sdly.  Defendant  no^  fiable. 

J<  Ut  A  certificated  bankrupt. 
I  Sdly.  A  insolvent  debtor. 
Sdly.  Cause  of  actkm  discharged, 
r  1st.  By  .payment  post  dkm. 
I  Sdly.  Accofd  and  satitlactioii. 
I  Sdly.  Foreign  aMacMttent. 
{  4thly.  Tender. 
^  Siblf.  Affaitmnent' 
6thly.  Former  reoovery. 
7tl)ly.  Release. 

8thly.  Presumptivo  limitstlBOS. 
L9thly.  Set-off. 

>thly.  Pleas  by  esecutorsi  heirsi  dofiseesi  8ic. 
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*Tk$  D^mM  to  PfvcBiiings  on  ^Sed&ri.  {  H6i  ^ 


"Ist  On  ludgmenli. 

fUt  Deny  there  eref  wis  ontte  Hf  action,  mil  Ikl  record. 
I  Sdly.  Admit  there  once  was  cause  of  action. 
J  r  Ut.  DiaabiHty  dT  f^afntiff. 

^         4  3dlsr.  <OetailiMt  net  liable  to-be  anei; 
I  I  DiBcherge  under  Lord'a  acti  kt^ 

VjMj.  Matter  in  diachargei»  «    v 

flat.  Pigrtnenti 

ISdly.  Release, 
adlf .  LeiAMi  bf  ftevi  fadaa. 
•<  4thly.  By  elegit. 
I  5th^.  By  ca  aa. 
I  Miif .  Plena  «dfinUataflt 
(jTthly.  IiHplied  tlmitationa.  v' 
9d]y.  On  Recofstdfeancea  ff  bul.     *' 

^Ist  Deny  that  4iere  ever  was  cauae  of  action* 

flat.  Ndl  tiel  record  of  judgment  ot  recognizaoce. 
!  9dly»  No  ca^  a«: 
^  adiy.  Uezxh  ef  pHno^. 
I  4cbty.  RmUr  of  prkleipal. 
V^lthlir*  EKror,  aaperavdeaa,  lec« 
.Sdly.  Admit  that  there  onte  waa  cause  of  action, 
lai.  Disability  of  pHiittttffa»  sue. 
3dly.  Defeodafit  diacliarged  by  banlMptcy,  tie. 
3dly.  Matter  in  diaaiie>ge. 
flat.  Payihenti 

I  Sdly.  Kelease  to  prlnciDal  or  ball. 
^Sdly.Fi.fa.  * 

I  4thly.  Elegit. 
^Stbly.  Ca*  aa.  i(c. 


{ 


n$  B^9ACM  to  tAettoM  M  attMe». 


%, 


i 


flat  Denial  of  tliafiMM. 

Nil  debet. 

MdtgvUtjr. 
Sdly.  Prior  anit  depending  for  tko  same  ofcnct. 
XjMtf.  Former  recofory  far  the  same  eifcoce. 


S40 


«y  flMAM  19  Ci* 


f*64) 


<*!!%«  X^^ence«  t»  JetionaffF  Tort9» 


i 


lit.  Denf  thtt  pkdntiff  aver  had  oawe  of  action. 

"Ut.  Dcuy  that  dfjpdiot  wuff«Utf  of  the  |Qrt.^oipiained  of. 
r  1 8t  Id  case  of  trover,  not  guUt|r  of  the  prami^s. 
Sdly.  In  dotiftuet  oon  dofiiiet. 
3dU7«  Id  replo^iiH  boo  oe|^  o^  ctpk  in  alio  loco»  of 

property  id  de&ndant  or  a  airanger. 
4thly.  In  tiietpass,  not  goiUy  of  the  trespasses. 
Sthly.  In  ejectnifnty  not  guUur  of  the  trespass  and 
•jecttoeot 

3dly.  Jastffy  tbo  aot. ' 

1st.  Id  case.  '. 

The  words  were  |ru«.     » 

3dly.  In  repk^    •       . 

Avowries  and  cpgnUances  for  rents,  damage 

.  feasaac,  kc  (s^e  .the  pleas  in  3  VeA.  Amly- 
/  ucal  tifelfu)  ' 

3dlyr  la  ipaapaaa.  \  '' 

"1st.  To  periAn% 

SoA  assault  den^aan^j  Icc^  (see  the  pleas 
.  m  3  Vol.  4koalytical  ^ble.) 
*3d^.  "to  p^sfsofial  property. 

Distreasea  df^mage-feaaant,  ite.  (see  the 
pleas  m  3  VoL  Analyutai  table.) 

3dly«  To  Mil  propprty. 

Uhirtua  tenementunii  rights  of  commoiit 
«saf  Strike,  (see  the  pl0s  in  3  Vol.  Ana* 
tytical  table.) 
3dly.  Excuse  the  apt. 
'  Ist.  In  case. 

That  another  person  uttered  the  words^  and  de- 
fendant only  repeated  them. 
3dly.  In  trespass. 

Amicable  contest. 
Ine^table  oecesaity. 
Escape  of  cattU  by  dc^fect  of  fenceSi  Sec. 
Chasing  sheep  intentiixed  with  the  plaintiff'si 
^  &c.  Sec. 

3dly.  Admit  That  plaintiff  once  had  causf  of  actioD)  bnt  insist  that  it 
is  discharged  by  , 

pist.  Accord  and  satisfecdon. 

ISdly.  Arbitrament. 
3dly.  Tender  of .amenda  lar  a«  mvolontary  tretpaas. 
^  4ihly.  Former  recovery. 
I  5thly.  Distress  for  the  sanM  cause. 
.I6thl^.  Release. 
\Jildf.  4taiUita  of  limkatiaaBi  3cc. 


*From  th0«e  diviiions  we  maf  peoce^Fe,  that  pleaa !«  bar  aa  veil  in  Qvnmu.  oa. 
actions  on  pootracts  as  lor  tortSi  are  of  two  deacripiiont:  firati  Ihay  dei^f  *^]^JT^^^ 
that  the  plaintiff  ever  had  the  .cause  of  action  Gompiaioed  of;  or  second-  ^  ' 

ly,  they  admisthsit  he  once  had  the  cause  of  actioHi  but  ioaiat  that  it  ko 
longer  exista^  either  on  account  of  J^a  having  become  an  alien  enemj)  a» 
outlawi  a  baqkrupti  ina^yent  debtor,  8cc« or  inrespect  of  the  defevdin^a 
being  protected  by#ia  certificate  under  ih«  bankrnpit  lawat  or  by  being 
an  insolvent  debtor,  or  in  respect  of  the  eaiu^  of  acuon  having  been  diB* 
c^or^e^  or  satisfied. 

In  |he  ancient  course  gf  i4^a4ii^9  there  appear  to  have  been  three 
descriptions  qC  pleas  in  bar,  by  o^oi  iv^ich  the  abeve  defoncc^i  were 
to  be  tiri^en  advanlgge  oS-^|at'  The  geinerul  waiie.^^Miy.  A  denial  of  a 
particular  ^allegation  in  the  d«;lai!ation».    And  3dly.  A  spacial  plea  of 
new  matter  not  apparent  pf^  the  face  of  the  declaration.     Qeneral  iaauea^ 
it  is  said,  were  fcymed  in  w<)fd&  calculated  to  deny  the  nohole  if  Urn 
facta  alleged  in  the  dei^arajLion(y),  and  a^  proper  and  in  general  necea- 
aary  when  the  defence  merely  denies  the  plaintiff's  aUegatien,  and  re>- 
fers  the  matter  in  diapnte  to  the  >>^y9  who  are  thfi  pvper  jvdgea,  whe« 
ther  or  not  the  faxi  complained  of  waa  comnrilied(Ar).    In  mauwpdi" 
almost  e.v^y  matt^  may  be  given  in  etidence  on  the  genen^  iaaue  mm 
aaaunipaitf  on  the  ground»  it  is  said^^that  afr  the  action  ia  fislindetix>n  the. 
contract,  and  the  My^ry  is  Che  nai^tpm^fianMmce  ot  lt»  egridenee  which 
disaffinna  the  obligatinn  of  the  oenfllbct  m$  the  time  vdken  tka  aetion  waa 
commemcedy  goes  to  the,  gist  *of  the  actpon(9.    In  debt  on  aimple  eon-  [  *466  ] 
tract  alaof  under  the  plea  of  nH  debai  the  iMepdant  waa  at  liberty  to  prove 
moat  roatterf,  which  evinced  th^  there  wea  no  equatbg  debt(iii);  but  ia 
debt  or  covenant  £aunded  on  a  daed^  on  aeaonni  of  the  aotannity  pi  the 
instrument  under  aeal(nX  add  wMeh*  in  ganeihil»  oMSit  be  diesolved  eo 
ligavdne  quo  ligatur^  the  -plea  ef  mn  w^J^etum  merely  put  in  issne  the 
existence  of  the  deed,  and  the  defendant*  waa  net  at  liberty  to  plead  nU 
debet,  onieaa  where  the  deed  waa  mere  inducement  4n  the  action,  and 
the  debt  accrued  by  subaequent  cnjoymenfty  km^o).    In  caae  or  trtrper^ 
under  the  ^an^nU  iaaue f  ^^not  gmiiy  qf  ^ak/ttemiaaa"  nfaneat  any.  matter 
of  defence  might  be  given  in.evideh6n,4hou|;h  any  plea  admitting  the 
plaintiff  "i  proper|y»  and  the  act  eommitted^  but  |i»ttfying  it,  might  be 
pleaded(/t4.    In  r^/devimt  the  genemi  issoe*  non  cepiJt  modo  ft  /brmOf 
merely  puts  in  isaue  the  act  complained  ^,aa  atated  in  the  declaration* 
In  trtapqaaf  whetheMe  tiie  peirftoii,  fMraenal  property,  or  real  property, 
the  general  issue  is,  not  guUty{qy     In  injuries  to  the  abaolute  rights  of 
persona,  this  only  puts  In  issue  the  act  ccm^>lain9d  of;  but  in  injuries 
to  the  relative  rights  and  to  perspnal  and.real  property,  it  puts  in  isaue 
the  existence  of  the  righ$  as  well  aa  the  comndaaiQn  ef  the  act  complain- 

Ij)  Gitb.  C.  p.  S7^  63,  4.  (w)  Gilb.  C.  P.  58. 

{k)  Glib.  G.  P-  53.  \n)  SharingtoQ  v.  Strotton^  Plowd. 

(0  Glib.  C.  p.  65  —Darby  v.  Bouch-  508. 
er,  S»lk.  2r9.^Burrow»  tr.  lemino,  3        (o)  Glib.  C.  P.  57. 8.  61,  S. 
StTA.  733.— Madox  v.  fideo,  t  B.  I(  P.        \p)  Gilb.  C.  P.  64^  5. 
481.  (9)  Gilb.  C.  p.  57. 
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Giimus  01.  ed  ofi  thcmgh  in  tbe  two  latter  cates  poiieftsion  wfll  be  tuStient  tgaioet 

SMTATnm.  ^^  de/eodatity  unless  he  can  shew  a  better  title. 
C  *^^7  3  Formerly  it  was  not  ueusimly  even  in  actions  of  *assuni]i8it,  for  the 
defendant  to  deny  a  fiankuiar  aUegoHon  in  the  decianuion^  instead  of 
Irteading  the  general  issue  which  denied  the  whole(r) ;  and  it  is  said 
tiMit  this  was  pemsittedy  in  order  to  bring  a  9ig^  pdtnt  to  issue,  and 
that  if  th»  jury  gaire  a  oarrupt  verdict,  they  mighl^be  more  easily  at- 
tiJatedt  which  was  not  so  readily  done  on  a  genergi  t>««^,  where  the 
ttalter  was  mofe  coniplicated(«) ;  thus  in  aanntfiMit  it  was  usual  to  tra- 
verse In  particular  the  consideration  of  the  contract)  kc  or  the  cdbtract 
itself,  or  the  plaintiff's  performaDce  of  a  condition  precedent,  &c.;  but 
#t  oMaumfUif  thia  praiiice  is  now  obsolete,  in  debt  filr  rent  due  by  deed* 
the  defendant  may  ^Ul  plead  non  e^t  factum,  or  nothing  in  airear ;  or  if 
not  by  deed,  non  dtmimSy  or  nothing  in  iraaar ;  though  these  points 
Bight  be  given  in  evidence  under  the  plaa  of  fu7  dektff). 

From  the  hiatory  of  enr  aneisiit  law»  it  appeaffe  that  InaQ  personal 
actiooa  the  defendant  was  at  iWcriy  to  shew  specially  to  the  coi^  mat- 
tera  of  de^noe,  net  merely  consisting  in  a  denial  of  a  m/iterial  pavt  of 
the  plainiiS^s  declaiaeieii,  but  Introducioryepf  ne<a>  matter  not  aftfiarent 
therein(ii);  eneh  aaceverture,  infanq^  kc.  which  though  they  are  lo 
effect  legatiena  of  the.  plaintiff's  dejfJardtiooi  yet  beiag'mattera  of /oftr, 
as  to  their  suflkiency  in  defence,  were  considered  es  propifv^  referri- 
ble  to  the  c^urt  in  the  first  in8tance(tr),  though,  If  traversed,  Um  exist- 
[  *468  \  enee  in  yact  of  such  defence  was  then  pcoperly  to  be  tried  by  a  j«ry(x). 
So  in  general  whatever  groend  of  defence  rendered  the  fert  com- 
plained of  law!ul»  being  matter  of  jw^^aikm,  was  to  be  shei^  to  the 
court,  as  a  licenae,  kc.  becauae  the  court  arc  judges  what  is  the  law, 
and  how  fer  the  feel,  if  done^  wa%.  laarful,  andthe  jury  are  only  to  find 
the  esiatence  of  the  feet.    #<Mnerlf  the  general  issue  was  seldom 
pleaded,  eseept  when  tbe  part]!  meant  wholly  to  deny  the  charge  alleg- 
ed  against  hUn,  and  when  he  meaotto  distinguish  away  or  palHate  the 
charge,  it  was  \UHial  to  aet  ferth  the  partkular  fects  in  a  special  ^lea, 
which  w»  originally  intended  to  apprine  the  court  and  the  adverse 
party  of  the  nainiw  and  eitcnwaafnoea  of  the  defence,  and  to  keep  the 
law  and  the  feet  diatiect.    But  the  courts  have  of  late,  in  some  in- 
stanoes,  and  the  legislature  in  many  meie,  pennitted  the  general  Issue 
to  be  pleaded,  and  have  allowed  apecial  matter  to  be  given  in  evidence 
under  it»  at  the  trial.'    And  it  baa  been  cbaef^ed,  that  though  it  should 

(r)  Gilb.  C  p.  «4  1.  Doct  PI.  JOS.  (ii)  Gilb.  C.  P.  62.  66, 

It)  Gilb.  C.  P-  61.  139.  148.*Kirle  («)  Gift.  C.  P.  62.  66.— Hussey  r. 

9.  Lse,  3  LeoQ,  66.  Jacob,  Ld.  Raym.  88l 

(1)  Gilb.  C.  p.  61,  3.                           .  (x)  Id.  ibid. 


(3>  In  this  state  of  New  York,  any  special  matter  may  be  given  in  evidence 
under  the  general  issue,  if  notice  of  the  natter  so  iatended  to  be  given  in  evt- 
danee  have  aoconpanied  the  plea-    Sm«.'36.  c  56.  a*  1.  1  i9.  ^  il5.    But  in 
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seem  much  coofmon  and  uncertainty  would  follow  from  so.  great  a  re*  emB4L  o». 
laxation  of  the  strictncsa  anciently  observed,  yet,  that  experience  haa*'*^*'"*'** 
shewn  it  to  be  otherwise,  especially  with  the  aid  of  a  new  trial,  in  caae 
either  party  be  unfairly  surprised  1^  the  other(y). 


Wc  will  pioeeed^  to  oonsider^tlw  fireaent  practice^  as  to  pleading  the 
jgeneral  issue,  or  a  spdcial  *plea  in  each  personal  action.    And  Jivt^  \  *469  1 
the  several  pleas  in  personal  actions,  and  where  t1ie  general  issue  is        ^ 
aufficienti  and  wtai  the-plba  must  be  q>eeial,  or  may  be  Hthes  general  #  . 
or  special  And  iii'itiwrfly,  the  qualities  and  forms  of  the  different  pleas, 
and  ot|i^  pmts  velating  thereto/ 


1.  OF  TH£  SeVERAL  FUULS. 


The  general  Issue  In  aa  action  of  assi»cpsit-«4b  ^  that  the  defendant  iv  absuvf- 
«  did  mot  undertake  eir  pa^i^Be  in  Utammr  and  Jorm  a9  the  fiUdntiff  hath  ^'^' 
<<  can^iained  against  him^  and  (f  thie  ike  defendant  put9'Mm9elf  ufion  the 
*^c<mntryf  i^c/'(z).  Considering  the  laoguagm  of  this  plea,  it  might 
perhaps  seem,  on  first  view,  that  the  defendant  by  it  only  denies  the 
fact  of  his  hanng  made  the  promise;  as  however  the  definition  of  a 
contract  not  under  seal  is  ^  an  agreement  fmuded  on  a  sufficient  and 

(^)  3  Bltf.  Com.  305,  6.— Mil  tide  "  4n.^Coin.  Dig.  FJeader,  2  G.  l^Kot 
Taylor  v.  Eaitwood,  1  East,,  SIT.—  giully  ii  had  on  demurrer,  but  is  aided 
Hussey  v.  Jacob,  Ld.  Siym.  88.  by  Terdicts^-Marsbam  «.  Gtbbt,  Stra. 

(a)  See  the  preecdents,  post-  Vol.     1093. 


eoTeoant  ui  which  there  is  no  general  imae*  there  cau  be  no  aotiee :  and  for  the 
fame  reason  notice  of  speciai  matter  cannot  be  ginan  in  an  aetion  on  a  judgment 
er  recognisSMe*  Semdee  v.  Meerwumce,  1  J9ku§.  Mep*  93.  BuUU  v.  OkMmu  & 
Jlrown,  8  J^m-  Bep*  83-  Begi^  r.  Mhphim^  %  Caimf^  Hep.  150.  8och  notiee 
ferms  no  part  of  the  record t^an  adninion  in  it  does  not  excuse  the  i^intifi'irom 
proving  the  matters  charged  in  hia  declaration,  and  it  will  not  he^  a  defect  in 
She  decfauratkm.  Vaygkan  ▼.  EaoenM^  8  Johnt-  JRep  109.  See  further  Ba$mmi 
T«  AriM,  13  Jokhi-  Rep-  329-  SkephardT'  MerriU,  13  JMni-  Mep.  47S.  Luwrm^ 
r.  Om^  10  Mm*  Bep*  142.    JEime  t*  Sanger^  14  JQknu  Bep*  89* 
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Uf  ABmna*    ^  legal  con^ideratidOi  to  do  some  legal  actf  or  te  omit  the  doifig  an  act 
*^'  ft  the  performance  of  vhich  the  law  doee  not  eiijoio/'  the  above  plea, 

by  denying  the  contract*  in  eflbet  piita  in  iaeue  cfery  part  of  the  above 
definition*  viz.  the  agreement^  to  cedilitute  whleh*  the  defendant  must 
have  been  in  a  situation  coftipetent  to  contracti  and  consequently  infan- 
cy, coverturei  and  duress,  or  any  other  defence  i^wfng  Either  an  in- 
competency to  contract,  or  that  the  defdhdant  had  not  the  free  exercise 
of  his  will,  are«proptrly  put  in  issue  by  this  plea ;  it  is  obvious  also  that 
the  3ufficit:nqf  and  legality  of  the  eenaideraiiorii  and  of  the  ere/  to  be  done 
\^  *470  ]  or  ondttedfare  fairly  put  in  issue  by  this  plea;  but  the  allegation  ^modo 
M  ^  forma"  does  not  put  in  issue  the  form  of  the  count,  but  only  the 
substance  of  the  promise^  for  which  reason  the  pHdntlff  may  giv^  in 
evidence  a  contract  different  from  that  mendpned  in  the  declaration,  in 
time  or  place  when  inEfmaterial  though  not  a  contract  diffe^nt  iri  sub- 
*  stanceCtf). 

When  the  defendant"^  insists  that  no  such  con^ct,  as  tllit  stated  in 
the  declagition,  was  in  fact  made,  he  muat  plead  the  genertd  ft««f(A). 
Under  this  plea  also  hie  may  give  in  evidence  various  maCtera  of  de- 
fence, which  in  eifect  admit  that  a  contract  was  made,  but  deny  that  It 
was  or  is  obligatory  upon  the  defendant,  as  that  another  person  ought 
to  have  been  made  co-fdaintif!|fc)  ;^  alio  the  defendant's  incapacity  to 
contract ;  as  (flat  at  the  time  the  supposed  contract  was  entered  iito,  the 
defendant  was  an  infant(d),<  a  lunatic(^),o  or  drunkC/),^  or  a  feme  covert ; 

« 

(a)  Glib.  C.  P.  51.— Co.  Lit.. 283.  b.  Bl.  G.  292.— 1  Fonbl.  4J6^  7.  n.b.  49.  n. 

Vin.  Ab.  title,  Modo  et  Forma.  9.  ace— Fonbl.  45  to  72.— Co.  Lit.  2.  b. 

(6)  Com.  Dig.  Plesder,  2  G-  n.^jg.  247-  a.  b.—Pojvel  od  Contr.  20. 

(c)  Ante,  7.  n.  g.                        *  '23-  Bac.  Ab.  Idiots,  F-  <:ontr, 

{d)  1  Bos.  k  Pul.  4«1.  n.  «.— DarBy  (/)  2*»tra.  1104,  n.— Bal.  ifri.  Pri. 

V.  Boucher,  1  SaBt.  279.  172-                                                * 

(e)  Tates  v.  Boen,  2  8tra.  1104^3 


(4)  Vide  Baker  v.  Jeivell,  6  Mau.  Rep.  460-  Converte  v,  Symmet,  10  Matt. 
Bep,  377'  Or  that  the  contract  was  made  with  one  of  the  plaintiffs  alone-  Wik- 
ford  et  alL  t.  Wood^  1  E9p.  Rep*  178;.  Or  that  it  waa  aot  made  bjr  all  the  defeltd- 
ants  against  whom  the  aotien  if  brougbt.  Tom  v^  Ctmdrich  ^  othert,  2  JeAvt; 
Rep>  213.  .   •        . 

(5)  Vide  WaiUngv.  Toll,  9'Johnt„Rep.  ^89.  StantbwTf  t.  Marke,  4  JhiUat, 
ISO.  Vane  t.  Smithy  6  Crancht  231*  One  co-defendant  cannot  give  in  Evidence 
the  infancy^  of'the  other,*  the  ptea  of  inftncf  bchig  aiperaonat  privilege  of  vhteh 
the  party  alone  can  avail  himself-  Tan  JSramer^  9ther^  v.  Cooper  ^  ano^her^  2 
/tf/btf.  R^,  279.  But  iflfancy  of  the  piaiRtiff  nniat  be  pleaded  in  abatement. 
Sehermerhom  v.  JenJbmt,  7  Jyhu.  Rep,  373. 

(6)  Vide  3  Jfay,  90. 100.  fTebaUr  t.  fFett^d,  in  which  it  iras  held  that  a  Ikiatt 
might  show  that  he  was  non  compos  meHtia  ki  avoidance  of  his  deed*  8.  P.  per 
liord  Mansiftld,  Chamberlain  of  Lonthn  v.  £«a«|^  4^.  to  Black.  Com.  Letten  to 
Mr*  J.  Mlack$tone.  PUUid^hta^  1773-  p.  149. 

(7)  Vide  Pitt  v.  Smith,  3  Qampb*  33.  But  it  seems  that  the  intoxication  roost 
have  arisen  by  the  eoatrlvance  of  the  phintifiT-  Jphnton  v*  MedHcott^  3  P.  Ptme, 
ISO. 
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but  «ovttitiii«  whic^  hMUkeo  place  tince  the  nukios  of  th«  cootrtctl"  *MDiir< 
must  be  pleaded  in  nfaMcmeni(f),H  the  derendint  margivein  evidence"^' 
that  be  ww  nnder  dtKM(A]i  and  the  want  of  sufficient  or  legal  coDsi- 
dcratioD  far  tbe  cootnwti  w  illegality  ip  the  contract  itself,  may  b«  given 
in  •Tidence  midcr.Uiia  pLea;  u  gaminKfi))  usury(_/),s  kc.  or  that  iha 
plainer  lut  fan  ^en  eBenij(X-),  or  thu  ihe  contract  wv  void  by  the  [  '*'f^  3 
■Utuis  SKtunat  fi-audi(0*    So  a  r«le*ae  or  parol  dischai^e  before 
breaeh(M),  or  an  iilicratioa  in  the  terms  of  ibe  conirdci(n},  or  Don-p^r- 
forntance  bj>lhi^  pl^intiS'  of  a  condiiion  prectdem,  or  thai  the  contract 
«M  p«ifcvii£cl  \:y  pdyment,  f«:.(o),  or  thai  it  afierw^rds  beci.me  illegal 
or  impoeuble  to  peifurm,  may  wlien  they  constitute  a  sufTiciuatdefenGet 
be  gfvw  ni  uidence  under  this  pleuUt)." 

ThM»  (tofences  shew  that  the  pldintiff  never  liiid  any  c^use  of  action. 
FoTMVly  flWItci »  in  ditdiarge,  wliich  admit  that  once  ih^re  Wat  cause 
of  aeiioBi  BUitt  unifornity  h«ve  been  pleaded  aperiallyfi;) ;  afterwarda  a 
^un*da»WQ  made  faeiwcim  express  and  implied  as«u"i/.'sit«.-  in  tba 
foraMc^hcM  mauers  were  require  to  be  pleaded,  but  not  in  the  tal- 
terCr)  I  «r  lei^ii,  however,  they  werf  allowed  10  be  ^en  in  evidense 
under  the  general  iuu^) ;  therefore,  'Under  th%  plea  of  tion-OMtumfiMit, 
ibm  defasdNK  iMy  fiivs.in  eridenc^  that  <be  plainiiB'  i^a  baQkrupi(r}, 
or  «bcr»  »y«aK  eavtrt  m^tlg  afewe  has  no  iiit|reat  in  iht  coniract,  her 
CQVHWre  ^  bW  nq|  dNt  tbe  plui^Uff  is  amn-t  where  abe  would  have  a 

(f )    I^  >bld~Cole  o.  Delacon,   3  pany.  B  T.  R.  380. 

Keb.  328— ^Jalnel  v.  Powks,  12  Mod.  (>]  Browrf  «.  Comiih,   Ld.  Biyat. 

101-— Mihier  et  al-  v.Hiliiei  et  al.,  3  Sir—Paramorc  v.  Johnion,  Ld.  n>yin. 

T.  B.  «3r.-'Ante,  437.    .  566.^8.  C.  13  Mod.   376.— Iluttun  s. 

(A)  Whelpdate**  Ciae,  S  C0.  119 — .  Mor*e,  1  Salk:  394.— Com.  Dig.  Flead- 

18aand.l03.^   -  er,  3G.  10. 15. 

iH  Huuey  e.  JarolT,   I  Ld-  lUytn.  </.)  HiidUy  v.  Clarke  at  »|..  8  T. », 

ST.— 3.  C.  1  S»lk.  344.-S.  C.   Carlh.  263.— Co.  lit.  200.  a.— Elmea  t..  Will*. 

356— 90.  5  Mod.  170.— S.  CIS  Mod.  l~Hen.  Bla.  65. 

97.-«oia-  Dig.  Plesder,  2  G.  8-  ^9)  Ririnwre    v,    Jcilinion,    1   Ld. 

iS)  t^rd  «enurd  *.   Sial,  1  Stra.  Raym.  ^66 — 3.   c'    13    Mod.    376.— 

498 — Com.  Dig.  Pleider,  3  G.  f,  Ttd4.'«  Prtc.  4th  ed.  588.  n.  11. 

(*}  Dougl.  649.  n.  133— Brandon  o.  (r)  Vin.  Ab.  Evidence,  z-  a.— Brook 

Keibilt,  6  T.  B.  34— Gimba  at  tk.  t.  v.  Smith.  1  Salk.  280 — Gilb-  C-  1'.  65^ 

Le  Meiurier,    4  Bait,   407.  '410.— Ex  {«)  Brown  f.  Cornith,  I  Ld-  Uaym. 

pane  Douumiker,  13  Ves.  72.  217 — Piramore    »■    Johnion,     1    Ld. 

(0  29  Car.  2.  c,  3.  R.ym.  566— S.  C.  12  Mod-  376- 

(■)  Com.  Dig.  Plaader,  2  S.  lie.—  (()  Webb  v  tax  el  «1,,  7  T.  K.  596. 

■tidtit.  Action,  Aawmpiit,  G,— Scott  Bui,  N.  P-  15. 3^— Donnelly  v.  Dunn,  1 

Ic  other*  «.  Liffbrd.  1  Canpb.  34S  p.  &  P;  448. 

(n)  Hodgson  v.  The  Kaal  India  Com- 


(8)  Vide  Cxyirr  1.  Xtbinmt,  3  Day,  68.  l.ng  v.  Gad^by,  S  Cran^.  180.  Bird 
a  tOtrt  v-  PiTpual,  I  Mm:  Stp.  124.  * 

(9)  Sis  the  defendant  may  ihour  under  Ihe  generiil  ia^ue  tfaat  he  oRered  to 
perfcnn  his  part  of  the  contract,  bnl  va*  prevented  by  the  pUintifT.  TVili  it 
Brteit  V.  Ofdn,  13  Jtluu.Jlip.  56. 
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right  to  join  in  the  action,  which  in  toch  cMe  must  io  geoend  he 
pleaded  in  abatemeni(u). 

*So  also  payinent(v)  ;9^  accord  and  aatikfoetiailifv);*^  a  proraiasory 
note,  or  other  negodabk  securky  given  for  tht  dehc,  w^A  Y^tnam- 
ing  in  the  hands  of  a  third  perattn,or  otterwiae  ootalafidtoig^jc; ;  forelfA 
nttach«ient(i^;  arWtfament(z)  \  former  recovery  &rlitoaafli»€anse(it);i* 
a  higher  security  giv«n(^) ;  and  «  i«)ease(^}<'  n^pher  ||lren  hi  evidence 
under  the  plea  of  non-aBsumft^t^  eMtomgh  there  i»idao  a  apeeial  ple«9 
id  which  the  ground  c|f  defbnte  mwy  not  hm^  beeo  eerrectff  atated.  * 

Hence  it  may  be  collected,  that  under  the"  geotfriA  issitei  any  nattet* 
which  shews  that  the  plaintiff  never  had  tause  of  actiiiily  may  be  givea 
in  evidence,  and  a|80  thai  iioder  that  plea  most  mitiwa  m  dMbeflr  of 
the  action,  ^ieii  shew  that  at  the  time  of  the  commeaOemetftof  tho 
suit  the  plaintiff  had  tio  subsisting  eauae  of  actioo,  mny  %e  tahmi  ad- 
vantage ofJ^"  As  the  objeet  of  pleadfpg  iB%>  appiltoa'the  adverse  par- 
ty of  the  ground  ^(  defonce,  in  order  tiiaf  Ke^  itiff  be  pnqgbred  -ta  cen- 
lest  it,  and  may  not  be  taken  by  suffiri8e(</)$  it  may  appeaer  ^aiag^lar» 
that  under  the  genera|  iastie,  which  in  terms  only  denaea  ai^Mid  cao- 
tract,  the  defendant' should  %t  peraiiu^d  io  ava^  himself  of  a  grooad  of 
defence  which  lldmitfi  a  t^d*contmct,  but  insiBts  ClMi^'it'iMw  bcMi  per- 
[  *473  .3  formed,  or  or  that  thepiHa  an  extwae  for  the  aen-peoforatiattea  *of  it,  or 
that  it  has  been  discharged ;  it  is,  aa^ehaerved  b)r  Lvd  SM^  a  fMaetke 
which  has  crept  in  improperly^  but  is  now  perhaps,  top  fwltled  to  be 


(f«)  Caudeli  tN  8haw»  4 1*.  R.  364  — 
Milner  et  al.  v.  Mibes  et  al-,  &  T.  R. 
6Sr,  ante,  437. 

(v)  Brown  v.  Cornish,  Ld.  Raym. 
217. 

(w)  Paramore  v,  Johnson,  1  Lord 
Raym.  566 — 3.  C.  12  Mod.  376— Fitch 
«.  Sutton,  5  East,  d3QL— Martin*  v. 
Thornton,  4  Esp.  Cas.  Nl.  lH*i.  181  — 
Bac.  Ab.  tit.  Accord'  €k>m.  Dif\»<  tiL 
Accord. 

(x)  Kearslake  et  al-  v.  Morgan,  S  T. 
R.  513  —Bui.  Ni.  Pri.  183. 

(tf)  Savage's  Case,  1  Salk.  291.— 
Brook  v:  Smith,  280 — 1  Saund.  67"tL. 
n^-^M*Danlel  et  al.  v.  Hughes,  3  East, 


367.  378 — Langston  9.  Beylston,  2 
Yes.  Jun.  I06.-HCofn.  Dig.  AttachOKnt, 
A»— andi  tit.  Ploader,  2  6.  5. 

(x)  AUei^  V.  Harris,  1  Ld  Raym.  122. 
Bae.  Ab.  Arbitrament,  G. 
«  (a)  Burrows  v-  Jemiao,  2StTa-  733. 
1  ftaund*  92.  n.  2. 

(5)  Drake  v.  Mitchell  et  at.,  3  East, 
258— Com.  Dig.  Pieadee^  2  G>  13.— 
Ahte»  96. 

(c)  Miller  t.  Aris,  3  Bsp.  Rep.  334. 
Suit iy an  e.  Montague,  Oougl.  106.-» 
Glib.  C.  P.  64 — Hawley  v.  Peacock  & 
another,  2  Campb.  5^,  8— .Scott  & 
others  v.  Liflbrd,  1  Campb.  249.* 

((f)  ^nte,  21^ 


(10)  Vide  Bretinan  v.  Egan,  4  Taunt-  165.  Although  the  psymcnt  were  made 
after  the  commencement  of  the<suU  if  before  trial.  JBirJ  v.  Randall^  3  Burr.  Mep, 
1345.    Baylies  and  amther  v.  Fettyplace  &  anothert  7  Mau.  Rep.  335. 

(11)  Vidf  JJirJ  Gf  othert  v.  Caritat,  2  Jo1m*.4ftep,  346. 

(12)  Vide  Yowiff  ei  aL  v-  Black,  7  Cranch^  565. 

(13)  Vide  Brenman  v.  E^an,  4  Taiiiit,  165- 

(14)  Vide  IVUt  U  Crien  v.  Ogden,  13  Johnt^  Bep-  57,  58-  i!l»rd  U  tkeny, 
Pierpointt  1  John;  Bep.  124.    Ygnng  ct  al.  v.  Black,  7  Cranch,  J67. 
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dteMd(e).    It  bu  be^f^  atiUDeted  to  be  justiSed,  on  the  ground  that  is  is^umf- 
Uie  |;ist  of  the  actipn  it  iUe  fraud  of  the  defendant  in  not  pej-forniing  the""' 
contiaet,  uDii  that .  theref(Qf^  whatever  ..shewa  there  is  no  fraud,  is  pro- 
perly  in  issue  under  the  plea  of  non'asaumfisU  ;  but  this  dQes  not  appear 
to  accord  yith*.  \kp  logical  p.recision  which  usuallj^  prevails  in  plead- 

There  are,  bovevfer,  some  defenoes  wUch  either  must  or  should  bo 
pleaded  sg^ci^lir.  r*  thus,  though  we  have  seen  that  under  the  general 
issue  it  m^  he^  given  in  evidence,  that  dl  the  time  the  contract  was 
fnade  the  pl^tiff  i|pa  an  aluhi  enemy(jg;) ;  yet  if  the  disability  accrued 
by  wary  after  the  contract  was  nbad^i  the  same  abould  be  pleaded  spe« 
dally (ik^.  $0  outlaurf  o£the  plaihtifT  must  be  pl^e^  in  abatement,  if 
the  cemae  of  action  be  not  for(eited(0>  and  the  defendant  muat  plead 
Ihaft  be  is  ^  oartificatedbankri8p|(y),  or  a  discliarged  insolvent  debtorCA:)* 
Set  ^  iendci(/^  jor-a  set-ofi(i»)|  (uniesft  in  an  action  at  the  suit  of  assig- 
jMe»X")i^d  tbesiatiite  c»f£aMtatiQ^p(4;i),^^  caapiot  be  given  in  evidence 
uiider<ibe  '^general  issu^i  though  in  an  action  of  atsun^Mit,  unless  the  [  «474  1 
autojeciiuatter  of  set-ofiT  accrued  by  reason  jf  a  penalty  contained  in  a 
bond,  qr  specialty,  the  defendant  has  the  oji^ion  of  pleading  or  giving 
Mtioi.of .  aet«o^[|po).'^  ^  With  respect  to  defences  imder  the' courts  of 


(f  >  Parapuiii^  v^  JMp^oni  12  Mod. 
377.— d.  C!  Ld.  Raym.SeiS,— Brown  T. 
Cornish,  Ld.  Raym.  217.    * 

(/)  Gilb.  C.  F.  6J  — 3  Ma.  Com.  305, 
&-^ARt^  460,  5.  468. 

(^)  Ajite,  47<)— •Trudcenbfodt  v. 
Payne,  Ift  East,  806 — fix  parts  Bouss- 
malMr,  18  Ves.  71 » 3. 

(A)  See  the  precedent,  post-  3  Vol. 
473,  4.-^M«erea  .v.  BeU,  8  T.  R.  146. 
Brandon  ••  Metbitt,  6  T.  ii.  24.— 1  Bos. 
h  Pol.  33^  n.-^Ti»yatt  v.  Touiig,.2  Bba. 
at  Pel*  72^«>Fereii.9.  Ladd,  2  Bla-  Rep. 
133iS.--Le  Bret  v.  Fapilion,  4  Best, 
5d4,&c.     . 

(i)  Com.  Dig.  Pleader,  2  G.  4. 

(j)  eowlaiul  v.  Warren^  1  Cftmpb. 
363.— ^tedimtn  v,  MartmnaDt,  12  East, 
66#— -See  the  precedent,  post.  2  Vol. 


ton  V.  King^  4  T.  R.  156^— Miles  v, 
Williams  et  ux.,  1  P.  Wm.  258,  9  — 
4.C.  10  ^p^  160.  247.— Jelss  v.  Bal. 
lard,  1  Bos.  8c  Pol.  467 — Pitcher  v. 
M«rtjn,  3  Dos.  k  Pul  171.— Leigh  v. 
Moiiteiro,'6  T.  R.  496. 

(Jc)  See  the  precedent,  post.  2  Vol. 
479.— Com.  IXf .  Pleader,  2  6-  16. 

(/)  See  the  precedent,  post.  2  Vol. 
«iO.— 1  taund.  33.  n.  2. 

(m)  See  the  prrocdents,  post  3  Vol. 
488  to  491 — 2  Geo.  2.  c.  32-  a.  13 — 8 
Geo.  2.  c.  94. 

'    (n)  Grove  &  another  t.  Dubois,  1  T. 
R.  115.— 5  Geo.  2-  c  io. 

(s)  See  the  precedents,  post.  2  Vol. 
4ffr^  498 — 1  SMind.  283-  n.  2 — 2  Saund. 
63.  b.c.— 1  Selwyn's  Ni.  Pri.  149-  note 

9r. 


■ 9    mi —         •  • 

474^  5.-^  Geo.  2.  p,  SO.  s.  7.— Charl-         (00)  Montagve  L.  Set-oiT,  40  to  47- 


^*" 


(15)  Sir  J.  Mansfield  ohterres,  that  **  it  is  aa  /Nttraordinary  thing,  that  nil 
debet  exprtsses  the  sum  of  the  general  issiie  in  asausipsil;*  ipuch  better  than  non 
sssutnpsit.  .  Forxpon  non  aaaiftsi^pstt  wsy  he  given  in  evidegce  a  release,  or  pay- 
ment, or  any  thing  that  shows  that  there  was  no  cause  of  sction  at  the  time  of 
the  action  brought ;  aUboogl^  the  form  of  the  issue  is,  that  the  defendant  did 
not  undertake,  whereas  the  truth  may  be  ihnthe  has  .undertaken  and  has  per^ 
formed!*'    Jlrfeaan  v.  JS^on,  4  Tamtt.  165. 

(16)  Vide  1  Cranch,  Appendix,  465.  «  *  ' 

( 17)  In  the  sute  of  New  York,  notice  pf  8et-o(r  may  be  gl ven  with  the  genersl 
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iv  Asairvv-  cofiBcience  actSf  some  must  be  pleaded;  otbeiv  mtf  eitlier  be  fltfMed 
''^*  or  given  in  evidence  under  the  g<ener»l  lesoe;  end  others  iMist  be  tateti 

advantage  of  bx  entering  a  snggestioBi  whieh  majr  be  traversed  or  ifo^ 
marred  to(/i),  *  . 

The  defendant  is  at  Uderty  to  ple^  nny  mmm  wliiah  doee  n^t 
^  amount  to  th»  general  issue,  and.  which  admits^  that  io  tea  a  contract 

ivas  made,  but  insists  that  it^as  void  or  voidable  ehfaer  on  account  of 
the  defendant's  infmcy(q);  l4]nac)r;  eoverture(r)f  d|MPe9S»  te.*;  or,  that 
the  plaintiir  was  an  alien  enemy  at  the  iime  the  coMiect  va»  iaBde(«)  i 
or  for  want  of  sufficient  consideration ;  or  on  aceovht  of  Megafitf  tiiere<» 
In,  or  in  the  act  to  be  done;  as^usurf^  gaming,  See.;  'or  becauae  tbe 
contract  was  void  under  the  statute  against  fraoda(^    So  a  feleai*  bef*' 
fore  breach(u),  and  perfbrmance(v)  or  paymeni(i9),^*  maf  be  pleaded  ; 
though  we  have  seen  that  all  these  matters  mfl^  be  given  In  evklence 
under  tbe  general  iesue.     So  all  matters  in  dUcharfe  of  thd  action  iMif 
be  plj^ded  specially.   If  the  plainUff 's  bankruptcy,  whieh  ive  have  seen 
[  *4f  5  3  may  be  given  in  evidence  under  the  general  issue,  be  pleaded  Hpeciel- 
ly,  all  the  circumstances  •shewing  the  snfieiency  of  the  pf  eeedings 
under  the  bankruptcy,  must  be  stated  in  the  plea(j;)J*    Accord  and  an* 
tisfiiction(y))  foreign  attachment,  release(z),  afi|itnunant(e)4  lormer  fe» 
covery(3),  or  that  s  nofotiaUe  or  higher  8eeurity«.was  given  for  the 
debt(c),  are  seldom  pleaded  unless  for  the  purpose  of  delay,  bnt  k  is 
usual  to  plead  coverture;  and  it  i^  in  general  ijdvisal^le  lo  {dead  infancy 


(p)  See  the  precedent,  post  2  Vol. 
496.^Tidd'8  Prac.  4tU  ed^  859,  860.-^ 
Taylor  v.  Blair,  3  T.  U-  452- 

(q)  Sec  the  precedent*  post*  2  Vol. 
4^2. 

(f)  See  the  precedent,  pcf t«  2  ¥el. 
472. 

(•)  Dougl.  649.  n« 

(/)  Read  v.  Naah,  1  Wiif.  3D5. 

(u)  Com.  Dig.  Pleader,  3  G*  13,  14. 

(v)  Com.  Dig.  Plead^,  2  G.  IS- 

{-m)  Hatton  «.  Morse,  1  Saitt.  394.— 
8.  C.  Ld.  Ray  mi  78r««-€oin.  D.  Header, 
2  6.  10. 

(x)  Brown  v.  ComUh,  1  Ld.  Raym. 


2ir^Paramore  e.  Jehaaoiig  I  Loid 
Raym«  566.-8.  q.  12  M<uU  3r6;-«||onr 
nelly  v.  Dunn,.  1  Bos.  b  PiU.  448.^ 
Webb  V  Fox  et  j^l.,  7  T.  R,  396, 

(jp)  See  the  preCedeiU,  post.  2  Vo). 
482. 

.    <r)  Ootn.  Dig.  Plaadev»*  3  G.  14w-- 
PMt.  2  VoU  487* 

(a)  See  the  preoeient,  .post.  2  Vol. 
484. 

(6)  See  tbe  precedent,  post.  2  Vol.  ' 
486. 

(e)  See  the  pKcedeet,  post.  2  Vol. 
482. 


issne  in  sU  cases.  Sess.  36-  c.  S6-  «.  1.  VH.  L.  515.^  And  U  has  been  said  that  a 
set-off  could  be  taken  advantage  of,  there,  in  no  ofber  manner.  Cainet  v.  JBrii- 
hone  y  otheri,  13  X^kia.  Hep-  23,  24. 

(18)  In  a  plea  of  payment  it  ta  anflicie^t  to  slTege  that  the  defendant  paid  the 
plaintiCthe  aeveral  sums  of  money  in  the  declaration  mentiofled,  without  stating^ 
that  the  plaintiff  accepted  (he  money  in  sa^isfadion.  ,Chew  V-.  H'ooVei/,  7  Johiu. 
JRtp.  399. 

(19)  A  surety  may  plead  that  the  plaintiff  being  requested  by  t^e  defendant 
to  celleet  the  money  of  th^  principal,  neglected  to  do  so,  whereby  the  debt, 
as  against  the  principal,  vas  lost.    Pain  v-  Pm^kard^  13  Johnt*  Sep.  174* 
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afttUlff  bMMM  'A*  I^UoW  *iH  thereby  be  compelM  to  reply  only  la  name- 
«ne  of  several  answers  which  he  miglit  have  to  [he  defence,  »ir.  either  *"• 
that  ihe  defendant  was  of  age,  or  ihat  the  goods,  he.  were  neceiMriei, 
or  that  he  contirnied  the  contract  when  he  came  of  ege ;  oo  either  of 
'which  ihe  plaimifT  at  his  election  might  rely  at  the  trial  in  vmrer  to       ' 
the  defence  of  infancy,  if  the  general  issue  alone  were  pleaded.     So  k 
is  often  more  advisable  to  plead  a  set-olT  than  to  give  notice  of  it,  tbr  If 
pleaded  the  plaintiff  cannot  reply  double,  but  muat  rely  on  one  antwer 
«lone,  and  in  a  country  cause  by  pleading  it  the  trouble  and  expense  of 
proving  the  service  of  the  notice  may  be  saved.     Indeed  the  priocipal 
use  of  a  special  plea  ia,  that  in  general  it  narrows  the  evidenee  to  bt  ad- 
duced on  the  trial. 

The  action  of  debt  we  have  seen   is,  Ist,  on  aim  pie  contracts  andtoBn*- 
legal  liabilities;  3dly,  on  specialties  j  3d)y,  on  records;  and  4tbly,  on 
statutes. 

"In  debt  on  aimfile  eontmci  or  legal  liabilities,  or  for  an  escape,  hz^d),  [  '476  J 
the  general  issue  is  nil  debet;  "  that  the  defendant  dolk  not  one  the  udd 
"  sum  above  demanded,  or  any  fiarf  Ihcreqf,  in  manner  and  form  tu  lite 
"filainiiffhath  above  camfitained  against  him,"(_e) ;  or  in  the  CaiO  of  exe- 
cutors  or  ad  mi  nisi  rat  ors  "  doiA  not  detain,"  and  if  non-attnatfuU  be 
pleaded,  the  plaimilF  may  sign  judgmentC/).^  The  language  of  thia 
plea  puts  in  issue  the  existence  of  the  dell  at  the  time  of  biirigiog  the 
aciion,  and 'consequently  any  matter  may  be  given  in  evidence  under 
this  plea,  which  shens  that  nothing  was  due  at  that  time,  ai  perform- 
ance or  a  release,  or  other  matter  in  discharge  of  the  actioii(5).  It  hea 
even  been  held  that  as  the  plea  of  nil  debet  is  in  the  present  tnse,  the  *" 

aUtuM  of  ItmitalkKn'nayiie  gi««a  »  evidence  wder  the  fcnend  ii- 
iue(A)  i«  bat  thia  doctrintf  aecrot  questiotu^le^  and  the  practice  is  to 
plead  the  atatute  in  debt  as  wcH  a*  ii««u»0#U(i),  dnd  a  leiider  must  be 
pleaded  speoUllyO) ;  »nd  a  ■•tvff  must*  aa  ia  aaaamput,  ba  cither 
plonded  or  wKJce. thereof  gMW.- 

(d)  Wailei  V.  Brlggt,  Salk.  JSS.—  I&:v.2  Saund.  S3,  v 
Pope  «.  Jonea,  1  flaund.  38.  (i)  1  %und.  3S3.  n.  3~-S  Saund.  63. 

(r)  See  the  precedent,  peitt.  2  Vol.  n.  6 — reake,  L.  Et.  3d  cd.  371.— Mr. 

507.  '       "      •  J.  lAvrence's  apiniMi  if)  Lee  v.  Clarke, 

(/)  Perry  -m  Piaber,  <  Bast,  $49 —  A'Raat,  AM-  ha*  been  ceniidered  ai  ^ 

Bsc- Ab:  rteaa,  L  iwpporting  the  decitlon  in  Draper  ;c. 

(.g)  Cab.  IKg.  rieadtr,  S  W.  IS.—  SltMapt  1  L.d-  "Raym.  153^  but  note. 


E  «.  JobiMon,  1  Lord  Riyin.  hia  obaerration  applied  oi^y  ti 

566.— 4.  C.  13  Mod-  376— Braper  «,  aoiiensi  ia  whiA  (he  statute  miybe 

Glaiaop,  lU.  Keyin.  193-  occ-^Gilb'  gi'en  in  evidence  under  the  general 

Debt  434.'MJ.-M«ft  cfMr.  lisie.    S  Saund.  63.  b.  e.  n.  6_-&(  the 

l«)  Anon.,  1  Salk.  378.— Drapair  >'  fn—AiU,  poal.^  Vol-fflS. 

Glamop,  1  Ld.  Bi^.  ISi.—l  hand.  {J)  lee  the  paaatdw*,  pMt.  3  Vol, 

3B3.  n.  a.— Com.  Dig.  Pleader,  3  W.  SOB. 


(30)  Ace.  Mremm  v.  ^m,  4  Tnmi.  164- 

(81)  Vide  Unda  »■  Gardner,  1  Cranch.  3«.  Id-  Appendix, 
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Ik  bbbt.  In  debt  oil  a  tfieeiaity  there  ia  a  maleiU  dbCiBCtlon  between  tbose 

I  *477  J  cases  in  which  the  deed  is  ^otilf  inducement  to  liie  action,  and  matter 
of  &ct  the  foundation  of  It)  and  tfaose*  in  whfeh  the  deed  itself  is  the 
foundation^  and  the  fket  merely  inducement.  *1En  (he  fbrnusr  case,  as  ia 
debt  for  rent  due  on  an  indenture  of  leate,  ^ugh  the  pbhitifr  has  de* 
elared  setting  ont  the  indenture,  yet  as  the  fisict  of  the  Bubsequeiit  occii* 
{Mition  gives  the  right  to  the  sum  demanded,  and  is  the  feandadeai  of 
the  action,  and  the  lease  is  mese  inducement,  the  UMSi^ttuit  maf  plead 
nil  dibet(k) :«  and  for  the  same  reason  this  pleais  proper  in  delil  for  ftfh 
escafie(/),^  or  on  a  dtututavie  against  an  exeeittciv(ifi)':**  the  judgment 
ih  these  actions  being  merely  inducement,  and  the  ef^eape  w  devastavit 
the  foundation  of  il&e  action(n).  l^he  plea 'of  nU  debet  in  theae  taaes 
puts  the  plaintV  on  proof  of  Ae  whole  of  the  allegations  in  the  decla- 
ration, and  under  it  he  may  give  in  evidence  an  evtct^n(o),  pftyment^ 
or  a  release,  8cc.  as  on  a  plea  'of  nil  debet  to  debt  on  simple  contMct ; 
but  in  debt  for  rent  oh  an  ibdenture  o^  lease,  the  defendant  amnol,  under 
the  plea  of  nU  debet,  give  in  evidence  that  the  j^ntiff  had  no  estate  In 
the  tenements ;  because  if  he  had  pleaded  dia^  specially,  the  plmtiff 
might  have  repMd  the  indenture,  and  chopped  bimfjk).  Iirdebt  for 
rent  on  a  parol  lease,  non  dindeit  may  be  pleaded(sr),  but  not  in  debt  for 
rent  en  an  indenture,  even  by  an  asalgnee  of  the  leaie(r),  liiad  rien  en 
[^  *478  ]  arreref  *itis  said,  is  not  a  sufficient  plea,  without  coneluding  amd  ieeem 
tdt  debetf/) ;  4ind  it  b  optional  in  the  ddhnddnt  aMher  tor  plead  an  evic- 
tion, or  to  give  it  in  evidence  iq>eo  ni$  dehet^  though  in  eottnant  he 
must  plead  ii(r). 

When  the  de«l  is  the  foundataeo  of  the  actioib  althqngh  mctrinMC 
fiicts  are  mixed  wi^  it,  the  defoodMt  fiMiat  plead  mm  eat  Jactumf  aad 

(h)  Glib.  C.  P.  62 — ^Wtrrcn  v.  Con-  487.— From  the  case  in  5  T.  R.  4 — 

sett.  Id,  Raym.  11500 —Ally  et  al.  v.  Syllivan  v,  Stradrmg,  i  Wils.  308:  313. 

Pariih  et  al.»  I  New  Rep.  104.— 1  SmhmL  it  appears  thU  the*  teaaiit  is  estops 

276.  B.  1»  2K»8aliiion  v.  SAith,  1  Sauad*  ^om  disputing  the  title,  thougli  tbe 

202'  211.— 2SAund.  297.  n.  1.  damise  sraa  by  parol. 

(0  Waitea  «.  Brigys,  2  S^k-  565—  (v)  Gilb.  Debt,  438. 

1  Saund.  38.  n.  3*  (r)  Id.  436.— See  the  cases  and  ar- 

(tt)  Wbeatley  v.  Lane,  1  tatn^-  S]j>*  guqietttSiTafloriv.  Keedhani,  2  Taunt. 

Carth.  2.                                         *  *  .  2?8,  &e.                       ^ 

(n)  Id.  ibid^-Con.  Digv  Pleader,  2  (»)  Id.  440.  cites  Bro.  tit  Debt,  113. 

W.  16—2  Saund.  34^  n.  2.— 1  S^uiyL  KeiW-  l53.-rhnt  see  Warner  et  al*  v 

218.  n.  4.  219.  n.  7.  Theobald,  Cpwp.  588-  and  the  preee- 

(•}  1  Saand.  204.  a.  2.  dent,  ppst.  2  Vol.  534. 

ip)  Treviyan  v-  Lawrenpe  et  al-,  1  (i)  1  Saxind.  204^  n.  2.— See  the  pre* 

Salk.  277— Blake  v.  Foster,  8  T.  R.  cedent,  pott.  2  Vol.  534. 


^r-^ 


(22)  Vide  Bidlu^-  Qiddet^  8  /oAnt.  R^.  80. 

(23)  Vid«  ASnt^t^  fTtodmrth  &  Ferrit,  11  Jokts.  Bep.  474* 

(24)  Vide  B^dHty-  Giddefu,  B  Jchm-  Rep,  93. 


IH  DBBT.  351 

nil  debet  is  not  a  svScieiit  fi6a(tt)  i^  as  in  debt  &r  a  peniiiy  on  afticlet  f h  bibt. 
of  agreemei](t(v),  or  on  a  baU  hotxifyi)^  or  on  a  bond  setting  out  tlie  con- 
dition and  breach(;r).  And  if  in  thoso  casos  nil  debet  be  pleaded,  dio 
plakitiir  should  demuri  for  if  be  do  not,  he  will  bi^re  to  prove  every  al- 
legation in  his  dedacation^  and  the  defendant  will  be  at  liberty  to  avail 
himself  of  any  ground  of  defence  which  in  general  may  be  taken  advan- 
tage of  under  the  latter  plea(^). 

In  debt  cm  bend  #r  other  ajiecialty^  when  the  deed  is  Che  foundation  df 
^e  actiany  the  plea  of  nen  eit  factum  is  proper^  either  when  the  plain- 
tiff's/n-^/irrr  cannot  be  proved  as  stated(z),  or  the  deed  was  not  execut- 
ed, or  not  duly  stamped(a),'on  varies  from  the  declaration  either  by  a 
mistatementt  or  even  on  account  of  ^  covenant,  conatiauting  a  condition 
precedent  not  having  been  s>ated(^3'  ^^  ^®  m^  plead  in  abatement 
that  another  oo*eb]igor  *ought  to  be  j<mied(£f).  And  the  defendant  [  *479  '] 
tuKf  give  in  evidence  under  the  {di»a  ^  non  ist  Juctum^  that  the  deed 
"Was  delivered  to  a  third  person  as  an  eectyw^  (though  it  is  more  usual 
to  plead  the  &ct)  {e) ;  ortl^t  it  was  vM  at  comnion  law  o^  initio(/)i  as 
that  it  was  obtained  by  fniad(t'),'^  or  made  by  a  married  ^afomun(h)j»  or 

(u)  1  Sannd.  38.  n.  3.^2  Siund.  lar.  (I)  Howell  v.  Bichards,    U  East, 

a.  n.  3. — yTtrren  v.  Conaett,  Ld/Raym.  ^3 — Goldie  v.  Shuttleworih,  1  Camp. 

1500.    The  instance  of  debt  for  rent  yOi-*<Com^jg.  Pleader,  3  W.  18. 

aeenna«to  be  an  excepUon.  (cQ  Ante»  29.  Co.  Lit.  383.  a. 

.(«}  Id.  ]bid.^-HNGai9en  i^  Coneetty  3  (f)  See  the  precedent,  poit.  2  Vol 

Ld.  Raym.  1500.«-S.  C.  3  Stra*  77B —  510 — Stoytes  v-  Pearson,  4  E«p.  Rep. 

8.  C.  1  Barnard^  K.  B.  15.— 8.  C.,8  355.1-Bu6heU  v.  Pa8inore,6  Mod.  3^7. 

Mod.  lOr*  323.  383.                           '  *  GiflTord  v.  Perkins,  1  9id.  450.— Watta 

(to)  Id.  ibid— F6rfta6.  353. 367.--3  v.  BoseweU,  1  Balk.  ^4.-2  Bol.  Ab. 

Saund.  187-  a.  €83.— Twyford  v.  Bernard,  T.  Baym. 

(x)  3  Skund.  187.  a.  n.  3.  197.— Com-  D.  Pleader,  3  W.  ^8.— Coare 

(y)  Bawlins  et  al.  v.  Dan^re^,  5  Bap.  v.'^iblett,  4  Bast,  94. 

Bep.  38.-3  Saund.'  187.  a.  n'  2.-2  Wilsl  (/)  Wbelpdale's  Case,  5  Co.  119 — 

lO:  ColUns  V.  Blanteru,  2  Wits.  34t  347* 

(x)  Smith  et  al.  .v.  Woodwortfi,  4  (g)  Lambert  y.  Atkins  &  another, 

East,'  585.— Com.  I>l|^.  Pleader,  3  W.  t  Caropb.  272,  3.— See  the  precedent, 

1&  poat..2  Vol.  511. 

(a)  Robinson  v.  Drybrough,  6  T.  it  (A)  Coai'  Dig.  Pleader,  2  W.  18 — 
317.                                            *       - 

(35)  Vide  ^nian  v.  fV^odmrth  &  Ferna,  11  Jkbm-  hep,  476.  But  the  plain- 
liiT  must  denur,  and  cannot  object  to  it  after  verdict. '  Meyer  y.  JfiPLean^  1 
/oAitt.  Mep,  509.  8.  C*  S  Jahm  Itep.  183.  BuUStr*  Giddene  C^  Brawn,  8  Jehiu. 
Bep.  83.    *^         *-  ^ 

(36)  This  plea  oi\][y  p^  the  deed  in  issue,  and  Che  plaintiff  need  not  prove 
the  other  ayerments  in  hta  deehmition*  GarcfiMr  v.  GardneTf  10  Jahna.  Hep-  47. 
post.  482. 

(27)  As  that  a  dWferent  tnstniroent  waa  stlbetituted  inatead  ef  the  one  whieh 
the  defendant  supposed  he  was  executhig.  Van  Vatkeniburg  y.  Meuli^  12  Johne. 
Mep,  337.  So,  thp  defendant  may  (p?c!  in  evidence  under  non  eat  fcetom,  that 
be  was  made  to  sign  the  inttrailent  when  ao  drunk  as  no|^o  know  what  he  did. 
Pfdtlip^  Bv.  138.  Pitt  y.  9mith,  3  Cee^  33.  Aiite»  470.  u.  JDwr  y.  MwueU,  ' 
13  Johne*  Rep.  430. 

(28)  Contra,  Marine  ifu.  Ce.  qf  Alexandria  y.  Bttfgeen,  6«  Craneh,  319.  per 
LivingatoDt  J.  # 
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Is  sstT.  a  lmKlk(jOi  Ice ;»  or  Uiat  h  became  Y^if^iAer  U  wi  wdei  ttidbefbt^ 
tke  coann^oement:  of  the  .ACtion(/)i  by  eias^fei  iltertuoD»  aiiditioDt 
kA.(ky  Silt  matter  whicb  shews  that  the  deed  wa*  merely  vouiabl€(l^ 
00  accouDt  of  iuhnQy(my9  or  durf  sa(n}t  or  that  it  waa  -void  -b^  oh  <(f 
parlkLwunt^Q)  in  reapei;t  of  U8ury(/i),  gamiogCf  )t  k^  I  or  that  a  baU  bond 
waa  not  made  accorcfiog  to  the  33  Hen.  VI. *c.  9|  must  in  general  h% 
pleaded.  In  the  c^se  of  a  bail  bond  indeedt  if  it  af^pear  upon  the  fiMso 
ef  the-  deetaraitoo  that  the  bond  baa  been  ipade  c^Uiry  IP  the  provi- 
•iena  of  tbe^ata^e,  the  dcfendent  may  demur  or  move  io  «rreat  ^ 
L  *^^  3  jndgmeot  after  verdict  upon  a  plea  of  non  ett  factum(r).  *But  the  de- 
fendant in  an  action  on  a  h$ul  bond  camoi  wder  the  pleepf  non  €^tfiu:m 
turn  take  advantage  of  the  objeotiOD  that  the  ection  ia  brought  in  tlie 
wrong  €Ottrt(2^).  And  a  apeeialty  cimnot  in  generaJL  be  avmded  b^ 
uaury«  fcc.  appearing  merely  in  evidence,  or  on  the  face  of  the  condi^ 
tiooi  but  the  facta  muat  -be  pleaded  apeciallyi  and  .the  defendant  caniyx 
de.mttr(«).  The  defendant  nMi|t  also  plead  apeciaUy  payment  of  a  bondf 
%iCJ^  either  on»  or  afbn(0  ^be  dayyend  where  no  intereat  haa  been  paid 

James  y.  Fowks,  12  Hod.  103U-*Cole  W.  19,  i20.— Bac.  Kb.  Pleader,  G.3.  tit 

V.  Delacon,  2  Keb.  238—2  Stra.  1104.  Diircaa,  D.  BiA.  Ni.  Pri.  in.--9  Vbi. 

n.  332— >2  Saund.  155.  n.  4^— Post.  3  Vol. 

(i)  Yatea    v.   Boen,   Stra.    1104^  512. 

Tbompson  v.  Leach,  3  Mk.  ^S.^-^^*  (•)  Whelpdale*a  Caae,  5  Cb.  119.  b. 

yerly's  Case,  4  Co-  133.-^.  C.  L9rd  3  Saimd.  1^5.  a.e.  4.«»4Paxtoii  k,  othera 

Baym.  315.  ant^.                            .  ».  Fopham  «t  M< Arthur,  9  l^t,  408. 

(j)  Whclpdale's  Case,  5  Co.  119.  b.  ,  416.— Wigg  «t  another  ».  Shuttle  worth, 

ace.— Anon^  Sav.  71.  9emb.  €9ntr»  13  East,  87. 

(A?)  Matthcwion's  Case,  5  Co.  33.—  (»  Lw*  Befeatd  «.  Saul,  1  Stra. 

'        Whelpdale'a  Case,  5  Co.  119.  b.— B.  498.— Com.  Dig.  Pleader,  3  W.  23.— 

N.  P.  172.-CO.  Lit.  35.  b.  n.  6,  7.  Sp5.  Post.  2  Vol.  515. 

b.— Harpur*s  Case,  11  Co-  27,  a  U)  Qwn-  !>*.  Pleadw^  3  W.  «&— 

(0  Whelpdale's  Case,  5  Co.  119.  b.  Maizinghi  «.  Stephenson,   1  Campb. 

Gilb.  Debt,  437.-- Thompson  v.  Leach,  391.                ^ 

2Salk.675.— S.C.  lLd..Baym.  315.  ^  (r)  1  Stund.  ItSl.  n.  1.— Samed  «. 

(m)  Darby  v.  Boacber,  1  Salk.  379.  *^*n«»  ^  T.  H.  iflW— 3  Sawnd.  60,  n.  3. 

Zouch  d.  Abbot  et.  al.  v>  Panona,  3  (v^)  Wright  v.  Walnaley,  2  Campb. 

Burr.  1805.  1794— 21hat.  473.— post.  396. 

2  Vol.  514.  (0  ^  Saund.  395.  b. 

(«)  Whelpdale's  Case,  5  Ca.  119.  b.         (0  4  Anir.  c  16.— Post.  3  Vol.  533. 

3  lost.  483,  3.— CoAi.  Dig.  Pleader,  3 


iM*i 


(C9)  Vide  s!nte,  470.  n.  6.  ' 

(30)  Vide  Marine  Ait.  C«.  «f  Alexandria  ▼.  S^dgivn^  6  Cramht  319. 

(31)  In  Pennsylvania,  matters  that  show  fraud  or  want  of  consideration,  mvf 
be  given  in  evidence  uader  a  plea  of  payment,  notice  being  given  to  the  adverse 
party.  Baring  v.  Shippm,  2  JSimtey,  154.  Upon  the  plea  of  payment  to  debt  en 
bend,  it  is  competent  jbr  the  defendant  to  give  in  evidence,  that  wheat  was  de« 
livercd  to  tbe  plaintiff  on  account  of  the  bond  At  a  oertain  price  s  aq^  that  the 
defendant  aaaigned  sundry  debts  to  the  plaintiff,  part  of  which  were  coltected  by 
tbe  plaintiff,  and  part  lost  by  hia  indulgence  or  negligtoee.  ArddteM  v.  Xirk, 
3  Cnm9h,  393. 


M  Itobond  tftir  fiie  tfme  mendbiied  in  the  cohdhioiiy  tti  there  h  hdiv  mst. 
0ther  circtitDstance  to  ttbgathre  the  presumption  of  payment  on  that 
ifkff  srising  from  twentf  years  bating  elapsed,  then  the  plea  may  be 
JofticV  ad  d^dM,  but  otherwise  it  shoutd  be  9oh>U  fiOMt  <kem(u),  Sb  pe^ 
ftmnaoee,^  or  any  matter  in  excuse  of  it,  as  non  danntifitatiU  to  a  bond 
of  indeinnity(tF);^  no  awM  to  an  afbitnltion  bond)  or  to  a  bail  bondi  no^ 
^ocess  te  arrest  the  defendahi,  UtJ^Hf) ;  and  mattery  in  diwMargt  of  the 
action,  as  a  tender,  tet-ot^),  accord  and  satisfaction  before  breach(v),^ 
former  recovery,  release,  And  foreign  attacbment(z),nni8t  be  pleaded  itf 
this  action. 

In  debt  or  9drefackt9  oira  rrcord,  trhen  the  record  is  the  foundstioQ 
6f  the  action  and  not  merely  Inducement^  the  plea  of  ntV  debet  Is  insof^ 
ficieiit  and  bad  on  ctemttrfter(ay  and  ntd  Hel  record  is  the  proper  ^pleaa  [  *4^1  j 
where  there  is  either  no  record,  or  where  there  is  a  variance  in  the  stated 
mnt  of  \\(h)'^  but 'as  thitf  plea  merely  puts  fit  issue  thii  ejdstettce  of 
the  record  as  stated,  any  matter  in  discharge  mtrst  be  pleaded,  sucli  «i 
payment,  which  is  gi^n  by  tlie  4th  Ann.  c.  16.  and  accord  and  satls^ 
faction  is  not  a  sufficient  plea(c);  and  as  it  is  a  masdm  in  law,  that  tb^re 

\ 

(tt)   Moriland   v.  Bennett^  1  Stra.  {£)  1  Saund.  %7.  a.  n.  1.— Co.  iLtiL 

652 — ^lid  see  Hudson  v.  Stalwood  t\  139.  b.  14|*  a.— Lib.  PUc.  160.  pi.  113. 

al.»  Bep.  T*  Hardw.  133.  as  to  these  2Lib.  lDtrat.164.^Afion.y  S6bow.3r4 

pleas  in  general.  il'ikniel  «.  Haghes,  3  East,  3^8; 

(v)  1  Bos.  &  Pul.  640.  a.  a.— Kajre  (•)  Ante,  4rS.<^Mtldmay  «.  Bmith  eft 

V-  Wag^home,  1  Taun^n,  428.— Post.  al.  2  Saund.  344.-*Jones  v-  Pope,    1 

2  Vol.  528,  9.  '     ,  Saund.  38 — Solomons  v.  Lyon,  1  East* 

(w)  Say.  116.   "  372—2  Wilson,  10.      , 

(x)  8  Geo.  2*  c.  24.  s.  5.->Bul.  NL  (Jbl)  Com.  Dig.  Pleader,  2  W.  IS.  & 

t^ri.  179.— Hutchinson  v.  Sturges,  WiU  Tit.  Eecord,  C. — Coy  v.  Hymas»  Stra. 

ks,  962.  3.  1171—1  Saund.  92.  n.  3.  Gilb.  Debt, 

{if)  This  is  no  plea  to  debt  on  a  ifto.-  444— Marsh  v.  Cutler,  3  Mod.  41. 

ncy  bond,  kc.    See  Scholey'et  A- y,  (c)  Drake  «.  MiuhcU  et  al.,  3  East, 

Mcams,  7  East,  150^.— Com.  Dig.  Ac-  251.— Schol^  et  al.  v.  Meams,  7  East, 
cord  and  Satisfactioiji                             ,  150. 


(32)  Vide  2  Vol.  ^9a  • 

(33)  To  an  aelion  of  debt  for  the  penalty />f  a  b«nd  gifta  to  a  sheriff,  pp  aeciu 
rity  for  the  libetiies  of  the  gaol,  non  damnificatus  is  not  a  gdod  plea.  9f%9d»  r, 
Bowom  U  Cmr,  SJ9hni.  MUp-  42.  But  nil  debet  is.  Mimw  v.  W—dmrth  U 
Ferrit,  11  Johu-  Mep»  474>  MulHi  v.  Qiddem  U  JBmni,  8/oAm.  Jit>.  82.  ante, 
477- 

(34)  An  assignment  of  debia  and  balances  of  aooount  omnol  be  pleaded,  as  an 
accord  and  satisfaction  ttf  an  action  of  debt  on  a  bon^  Muddieum  v.  JGrk,  3 
CjwacA,  293. 

(35)  Vide  JTiiffis  ▼.  Oidikn§  y  Brown^  8  Jphm.  Rep.  83.  The  plaintiff  may 
tMat  such  plea  as  a  nnllityt  but  if  he  talce  issue  upon  it  and  go  to  trial,  he  can- 
not object  to  it  on  motion  in  arrest  of  judgment  Ruth  y.  Cobbet$,  3  JoAat.  Cos. 
296.    JP^vrf.  MuUiner,  UJoJ^.JUp.  181.  ^ 

(36)  As  to  the  proper  plea  in  an  action  on  the  judgroem  of  a  court  in  another 
state,  vide  PhilHpe  Ev.  DunlapU  E4.  254.  n.  (a),  ante,  98.  n.  (30).  Vhie  M(l§ 
▼.  Dvryet,  7  Craneh,  484. 
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lar  QfilT.  can  be  no  averment  in  pleading  agains:  the  validity  ef  a  racord»  ihougla 
there  maf  be  againat  its  operationt  therefore  no  matter  of  defence  can 
be  pleaded  which  existed  anierior  to  the  recovery  of  the  judgmentC^i}'' 
but  the  defendant  may  plead  a  release(^),  or  that  the  debt  was  levied 
by  a  fi-  &•(/)  or  elegit(jr),  or  ca.  sa^A).  An  executor  may  plead  piene 
administr9vU(i)t  or  to  debt  on  a  judgment  suggesting  a  devastavitt  he 
may  plead  not  gnilty(y);  and  a  discharge  under  the  lord's  act|  is  an  cf- 
feotual  bar  to  an  action  of  debt  on  a  judgm)|ht(i(:).  The  pleadings  in 
debt  OT  adte  facias  on  a  recognizante  of  bail,  have  already  been  suffix 
ciently  pointed  out(/). 

In  debt  upon  9tatute^  nil  debet  is  the  proppr  plea*"  though  not  gutley 
would  in  some  cases  suffice(mj«     The  statute  of  limitations  may  m 
r  *48d  j  ^uch  action  be  f  iveiv  in  evidence  under  the  general  *i8aue(n) ;  but  a 
former  recovery  by  another  person»  cannot(o). 

JxeavBuvT.     In  covxvant  there  is  strictly  no  general  issue*  for  the  plea  of  non 
tttjactuttty'oaly  puts  the  deed  in  issue^^  as  in  debt  on  a  specialty(/^)9  and 
not  the  breach  of  covenant  or  any  other  matter  of  defence ;  and  a  plea  of 
non  infregit  conventionem  is  bad  on  demurrer,  though  it  would  be.  aided 
after  verdictC^),  and  rien  in  arrear  is  also  a  bad  plea  in  this  action(r). 
The  defendant  must  therefore  plead  specially  every  matter  which  it 
would  be  necessary  to  plead  in  debt  on  a  bond  or  other  specialty(«),  as 
that  the  deed  was  voidable,  by  infancy,^<>  or  illegality  of  the  considera- 
tion; however  under. the  plea  of  non  eat  factum^  the  defendant  may  oo 
the  trial  avaH  himself  of  a  variance  in  the  sutement  of  the  deed  either 


id)  Ante,  354. 

it)  Bac*  Ab.  Tit.  Release. 

(/)  4  Leon,  194.^Rooken  v.  Wil- 
naor.  Sir.  123 — Vesey  v-  Harris  €X  ux., 
Cro.  Car.  328.— Clift.  675. 

{g)  Dyer,  299-  b.-*Gla8cock  v.  Mor- 
gan, 1  Ler.  92- 

(A)  Off.  Brcv.  300.— Scott  v.  Peacock, 
1  Salk.  271.— Wentworth  v.  Squib, 
Lutw.  641. 

(0  Richards  v.  Newton,  1  Ld.  Raym. 
3<.^.  c.  4  Mod.  ^ — S.  C.  Salk.  296. 
S.  C.  Skin.  565.— Hope  v.  Bagtie  et  al.» 
3  East,  2. 

(i)  Coppin  t».  Carter,  1  T.  R.  462. 

ih)  32  Geo.  1.  e.  28.  a.  20. 

(0  Tidd's  Prac.  3d  edit  1044.  4th 
*  edit.  1021|  3. 


(«■)  Coppin  V.  Carter,  1  T.  R.  462. 
Bac*  Ab.  Plcaa^  I.— Con.  Big.  Pleader, 
2S.  11, 17— See  the  precedenti  post. 
2  Vol.  507. 

(n)  2  Sauod.  63.  b.— Lee  v.  Clarke, 
2  East/336. 

(«)  Bredon  v.  Harman,  Stra.  701.— 
Bac.  Ab.  Aetion,  qai  tam,  D. — See  the 
precadenti,  po8t.''2  Vol.  538. 

ip)  Ante,  49«,  9. 

{q)  Hodgson  v.  The  East  IndiirCom- 
pany,  8  T.  R.  27i8.— Walaingham  v. 
Oomb,  1  I^v.  Ids— S. G.  1  Sid.  28l».— 
Com.  Dig.  Pleader,  2  V.  5.— Pitt  tr.  Bag- 
eel,  3  Lev.  19. 

(r)  Warren  "et  al.  ©.  Theobald,  06wp. 
588— Post.  2  Vol.  53*. 

(tj  Com.  Dig.  Pleader,  2  V.  4,  fcc. 


,(37)  The  rule  is  the  same,  whether  the  judgment  were  obtained  bjicoiifeaaioo, 
or  default,  or  upon  plea.    Mac  Fwrland  v.  Irvnn^  8  JoHm.  Bep.  77. 

(38)  Vide  JBurnhan^  v.  WebHer,  5  Matt-  Ilep..270.     Sliiton,  v.  A^2  Mmf 
ifeA521,522.  ,  ^ 

(39)  Vide  ITane  v,  Smiger,  14  Johna-  Hep,  89. 

(40)  Vide  Marine  Iru.  Ca.  of  Alexandria  ?•  ffo^giaon,  6  Cranchs  2I9< 
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Ml  respect  of  a  mistatement^  or  of  the  omission  of  a  covenant  qualifying  I^coyutaht. 
the  contract(r);  and  this  although  the  defendant  has  agreed  to  admit  on 
the  trial  the  due  execution  of  the  dced(w);  and  if  the  plaintiff  omit  t6 
state  a  condition  precedent^  the  def^Tid^nt  may  crave  oyer,  and  set  out 
the  deed  and  demur(T;).     In  an  action  of  Cvrenant  upon  a  lease,  for  the 
breach  of  a  covenant  running  with  the  land,  if  ii^e  plaintiff  claim  as  heir, 
devisee^  or  assignee,  fcc.  of  the  lessor,  the  defeniqnt  may  traverse  the 
derivative  title  of  the  plaintiff,  or  admitting  that  t>ft%  lessor  had  somo 
legal  estate  in  *the  premises,  at.  the  time  of  the  demlat^  the  defendant  I   ^W^  \ 
nay  plead  that  such  lessor  was  seised,  8tc.  of  a  differeiK  estate  from 
that  stated  in  the  declaration,  and  thereby  shew  that  the  derivative  title 
of  the  plaintiff  does  not  exist;  but  tht  defi^ndant  is  estopped  fFbm  de- 
.'^y^ng  generally,  that  the  lessor  was  seised  as  suted  in  the  decIaration(^^); 
the  defendant  must  also  plead  specildly  performance  of  the  covetiant(ii«);«^ 
or  excuse  of  performance,  as  by  eviction^vv),  or  by  non-performance  by 
the  plaintiff  of  a  condition  precedent(f9),  or  by  a  surrender  of  the  lease, 
Scc.(x);  or  admitting  the  t)reach  to  have  been  committed,  the  defen(|^nt 
must  plead  specially  that  ho  is  discharged(y) ;  as  by  his  bankruptcy,  if 
the  action  be  for  a  money  demand  due  tsefore  the  act  of  bankruptcy(z), 
or  by  accord  and  satisfaction  after  breach(a);  afbitrament(6),  former  re- 
covery, foreign  attachment,  set-off,  release,  8cc.(r) 

In  an  action  of  account,  there  is  no  general  issue.     The  defendantbr  AcpoYmr. 
nay  plead  infancy(cf),  and  when  "kued  as  bailiff  or  receiver  in  (act,  be 
nay  plead  that  be  was  not  bailiff  or'*Teceiver(0 ;  but  when  sued  as  te- 


(0  Fitt/o.  Green»  9  Bait,  188— Yer- 
iioii  et  aL  V.  Jefferys,  Stra.  1146.— How- 
ell V.  Richards,  11  Eaat,  639. 

(u)  Goldie  v.  Shuttleworth,  1  Canp. 

ro. 

(v)  Com.  Digf.  Pleader,  3  V.  3,  4.-> 
Howell  V.  Richards,  11  East,  68^. 

(//)  Blake-v.  Foster,  8  T.  R.  487 — 
Falmer  v.  Ekins,  2  Stra.817.— Goram  v. 
Swe«ttng>,  3  Saund.  207.  418.  n.^  An- 
drew tr.  Pearce,  l^ew  Rep.  160.— See 
the  precedents,  post*  3  Vol.  548. 

{yn)  Com.  Dig.  Pleader,  3  Y.  13 — 
Bui.  N.  F.  165.— Shum  et  al.  v.  Farrlng- 
ton,  1  B.  and  Put  640.*^e  the  prece^ 
dents,  Post.  3  S^l.  544. 

(w)  1  Saund,  304-  n*  3.— Wotton  «. 


Hele,  3  Saund.  176.i.^StevftnBan  n.  Lam- 
bard,  3  East,  576.  Pott.  3  Vol.  534- 

(w)  Glazebrook  v.  Woodrow,  8  T. 
feep.  366.  Pbit.  3  Vol  533,  3. 

(x)  Thuraby  et  al.  v.  Plant,  1  Saund. 
3S5. 

(^)  Com.  Dig.  Pleader,  3  V-  8. 

(x)  Charlton  «.  King,  4  T.  R.  156. 

(a)  Kaye  v.  Waghome,  1  Taunton » 
438.  » 

(5)  Peytoe'i  Caae,  9  Co.  79.— 42oai. 
Dig.  Pleader,  3  Y.  8,  9. 

(c)  Con.  Dig»  Pleader,  3  V.  8^  Iec.^ 
Ante,  480. 

{d)  Bac.  Ab.  Accompt,  E«— Com. 
Dig'  Accompt,  E.  5. 

(0  Id.  ibid. 


(41)  Where  the  phfintiff  aifigna  a  paftieular  breaeb»  a  general  plea  of  per- 
formance, in  the  words  of  the  covenant,  is  bad  on  general  demurrer :  aa»  wbefe 
tile  covenant  was  to  contey  ar  farm,  and  the  plaintifi*  aaaignt  for  breach,  that 
before  exeeatfaig  ^  eonvefanoe,  the  defendant  renaoTed  from  the  premises  a. 
cider-mill  which  wa%  annexed  to  the  freehold,  the  dcfendani  nmst  answer  par- 
ticularly the  breach  asatgnied.    BraSt^  r.  Onwrknidt,  13  J^hm.  M^  AM- 


I«  AooovvT.  MM  ill  CjMQmon,  under  the  ttatute  4  Afin.  c  Jtf.  if  tbe-d^cksMbii  to 
f  .  I  *4a4  j  properly  frfiinec))  a  plea  that  the  defendant  ia  not  baififf  or  •^ceiter 

^  would  be  insufficient(rf ) :  and  if  the  defendant  meana  to  deny  the  plaiQ- 

^  tif  >  claifDi  he  ahquld  trarerae  tb«  cenancf  in  ooraniAl.    The  def«icl« 

ant  maf  also  plead  fUat  he  ^b  accQut^ted*  or  a  releaaOf  arbitrament^ 

bond  given  in  aatis&ctio^  end  the  «tatQt9  of  ttmitt|ti(Ni8(/) ;  b^t  othe« 

muerai  which  admit  ^^^  the  defendant  WM  once  chargeable  and  ac«- 

eountabio)  cannot  «<  general  be  pleaded  in  bar  to  th^  actiooy  but  muat 

be  pleaded  bpC^  (be  aqditoradr). 

I*  wntmm.      jp  oxTiirrB  the  gen^ ^  iatue  ia,  non  *^inf  <(A),  which  ^uu  in  iasu^ 

the  fi^ctay  the  plaintiff 'a  property  or  imaetsioo,  and  the  defendant^ 

[  withhalding  the  cfiattelsy  but  under  thU  plea  th^  defendeiit  cannot  9b«^ 

^  |h«i  the  goods  or  other  chattels  were  pledged  to  him,  but  must  plee^ 

it  speciaUy ;  he  nuiy  however  give  in  evidence  a  gift  from  the  plaintiff 
pr  any  otDf»r  bet  to  prove  that  the  property  in  the  chattela  is  not  th^ 
plaintiff  XO- 
Bt  OB         In  each  of  these  actions;  when  bmogHt  by  ga  executor  or  admmUfra* 
evtnZSo^^^^  the  defendant  may  not  only  avail  himself  of  either  of  the  before- 
mentioned  defonceSf  but  may  in  some  cases  deny  th^  plaintiff's  repro« 
aentative  character.^'    Where  letters  of  administratiQn  have  been  ob- 
tained In  an  inferior  dioceaei  the  defendant  may  plead  in  bar  that  thero 
were  bomn»^M^^  or  may  give  that  (act  in  evidence  under  the  plea  of 
ii<  unque^  executor(».    In  an  aeuon  against  an  executor  or  administra* 
[  '485  j  Uff*(i:>  the  deftndant  may,  io.addfiioi|.io  any  *of  the  before-mentioned 
defences,  plead  ne  uufuet  executor(/)  or  administrator(m),^  or  that  no 
assets  have  come  to  his  hands(n),  and  be  must  specially,  fi(ene  admini' 
etrmit  or  picne  adminhtravit  fireter  a  sum  not  airfficient  to  satisfy  debts 
•f  higher  nature,  as  bonds  outsunding,  or  judgments  recovered  against 
the  deceased,  or  the  defendant,  by  third  peraons(o),«4  or  /Uene  adminu* 

(m)  Wheeler  v.  Home,  WiUes,  908.  (k)  See  the  plesdings  ia  geaemi* 

(/)  Bae.  Ab.  Aecompt*  K — Com.  Com.  IMg.  Ploader,  3  D.  3. 

Dig.  Accomii^,  6-  4«  5»  6.  (i)  Com.  Dig.  Pleader,  3  D.  r.-^PMt. 

(^)  Id-  ibid.  Godfiey  e*  Saunders,  3  3  Vol.  49a 

Wila-  r3.  (m)  Post.  3  Vol  499— Oem.  Dig. 

(A)  See  the  tbrnb  Post.  3  Vol.  543.  Pleader,  3  D.  r.  13. 

(0  Co.-i:.it.  383.  a.— See  the  several  (h)  Con.  Dig.  Pleader*  3  D.  7. 

pleU.^-Com.  Dig.  Pleader,  8  X.  3-  (•)  I  Saund.  330  to  336.  in  nptU, 

IJ)  1  Saimd.  Sr4.  n.  3-  Com.  Dig.  Pleader,  3  D.  9.— Udy  Wil- 


(43)  But  unless  the  plaintiiTs  right  to  sue  as  executor  or  administrator,  be 
put  in  issue  by  the  defendant's  plea,  it  will  be  deemed  to  ba^e  beeo  admitted. 
M^Ximm  €t  at.  v.  Middle,  3  DaOew,  M).  ChampUm  v.  IWeu  U  TUkw,  3  Ikm^M 
Mep.30$.  *  ^      "^ 

(43)  Id  J€wett  r.  J^wett,  5  JUsft.  Mifi.  3Sr«,  alihongh  fl  was  deeMed  thai  it 
was  a  good  plea  ta  bar,  by  the  Uw  of  BCaasaehosetts,  Ibr  an  administrator,  that 
he  had  been  reoMvcd  from  office  siaoe  the  eosMMmeemant  of  the  suit  agakist  him, 
yet  it 'Was  admitted,  that  by  the  eosamea  law,  a  detewttetiMi  of  his  power 
peiidtng  the  action,  did  aot  defeat  it*  ^ 

(44^  l^e  An^Aw  v.  Santrt99,  U  ^ilnt.  M^.  Ig. 


BT  om  A«AiiraT  f  wevT»m\4|iD  nBimsi  Ice. 
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traxfit  Wf  ept  a  mm  readf  tp  k$  psid  to  the  pbiiitifl(^) ;  «n4  the  d«lti|* 
dapt  cann9t  avail  himaelf  of  either  of  those  dafeoceat  upder  the  general 
isaueC^);  but  under  tbe  general  plea  af  /lUne  (ufndnUtravit^^n  executor 
or  administrator,  may  give  la  evidence  a  retainer  fqr  a  deb|  du^  to  him- 
aelf, though  it  is  in  general  advisable  to  plead  it(r).  Wher^  the  ezeci^- 
tor  or  administrator  has  no  ground  on  which  to  dispute  tha  plipdntiff'a 
debt,  it  is  in  general  advisable  not  to  deny  it(#);  for  if  he  do  i^id  th^ 
plaintiff  oir  the  trial  succeeds  in  proving  his  demand,  the  d^fepdaot  will  .  ^ 
be  liable  to  Goat9»  although  ha  may  succeed  on  thp  flea  of  /Uene  adntfr 
m9iravU{t)M 

In  an  action  againa^  an  heir  or  d£vhee{u)^  the  defendant  may  Bont  only  AsAororur 
]i)ead  any  matter  which  might  have  been  pleaded  by  the  ancestor  or  ■■■>  ^^  *•- 
deviaor,  but  JWf  alae'either  deny  the  character  in  which  he  is  ^ued :  or     ^"^ 
admitting  it,  may  plead  that  be  haa  nothing  by  descent  or  hr  devise^ 
either  gen«raUy(v)  or  specially,  via.  that  he  has  nothing  *but  a  rever^-  [  *486  } 
wAon  after  an  estate  for  life  or  year8(^/),  or  that  he  has  paid  d^bts  of  an 
equal  or  superior  degree^^  the  amount  of  tbe  assets  descended  or  de- 
vised, or  that  he  reuimt  the  assets  to  satisfy  his  own  debt,  of  equal  or 
superior  degree,  or  debts  of  a  superior  degree,  due  to  third  persons(utt}« 
The  heiTt  if  an  if^iUi  may  also  pray -that  the  parol  may  deniur,  till  he 
is  of  full  age(vv). , 

The  general  ieeue  in  ap  f^^tion  on  the  case  is,  ^  that  the  dtftndant  ie  iv  ciss. 
f<  iso^  guilty  qf  the  pr^mne  (or  ^  grieiwica^")>  ^<^^  Ind  to  hin  charge^ 
^in  manner  and  form  as  the  ea^  fdoLnt^  hathjuburve  theritf  complained 
^  against  him^  and  qf  thie  he  fiute  himself  upon  the  country^  Ice."  In 
treefiaes  it  Is  similar,  except  that  the  word  ^*/orce^'  is  substituted  for 
^wrongt*^  in  tlie  commencement,  and  ^treipaseee"  for  ^^  firerrdeee**  or 
^  griervancee.**  ♦ 

It  WEB  held  by  Lord  Man8field(w),  that  *<  ther^  is  an  esseiflial  differ- 
ence between  actions  of  trespass,  and  actions  on  the  case.  The  former 
are  actions  etricti  jurie^  aQ<t  therefore  a  fiirmer  recovery,  release,  or  sa- 


saa  V*  Wigg  snd  another,  10  Esit,  313. 
WiUs  V.  Fydall  and  Betli«  ib*  315-- 
Post.  2  Vol.  499  to  506. 

{p)  Post.  3  Vol  50b* 

(9)  Co.^t.  283.  a. 

(f*)  Co.  Lit  383.  %i^\  Saoad.  933-  a. 
6.--Poit.  3VoL548. 

'(•)  Dearne  v.  Oriiap  et  al.  3  Bla. 
Bep.  1275.  Post.  3  Vol.  499.  n.  a. 

(I)  Hln^sley  «.  ButseU,  12  Kast,  232. 

(ti)  See  the  pleadings  in  genersl, 
Com.  Dig.  Pleader,  2  E. 


(v)  Com.  Dig.  Pleader,  2  £.  S^-^ost. 
2  Vol.  521. 

(II)  Com.  Dig.  Fielder,  2  E.  3. 

{uH)  Com.  Dig.  Pleader,  2  E.  3. 

(w)  Com.^Dig.  Pleader,  2  £.  3.— 
Post.  2  Vol.  520. 

(«}  Bird  V.  Randall,  3  Burr.  1353..* 
1  Black.  B«p.  388.  S-  C.— Barker  «. 
Dixon,  1  WiU.  45.— 2  Saund.  155.  a.  n. 
4i  8ed  quiere  the  ground  of  distinc- 
tion. 


<4a)  In  debt  or  assnmpsit  sgMast  an  eseeator,  tbe  plea  of  aaa  est  Aetwa  ar 
aoa  assumpsit  is  admis^on  of  a  will  of  whieh  tbe  defendant  is  ezaoutor ;  bat  it 
is  otherwise  where  tbe  a^ioa  is  Ibr  it  demaaden  whieh  the  testator  #is  net  Um- 
ftlf  lisbla»  aatealega^.    Jbnia  y*  Am^,  6  Jtafy^  401. 
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Iv  GAts.  dsiactiony  cannot  be  given  in  evidence)  bnt  must  be  pleaded^  but  ah  ac- 
tion on  the  case  is  founded  upon  the  mere  justice  and  conscience  of  the 
plaimiflf's  casCi  and  in  the  nature  of  a  bill  in  equity,  and  in  effect  is  so; 
and  therefore  a  former  recovery,  release,  or  satisfaction,  need  not  be 
pleaded)  but  may  be  given  in  evidence  ;^  for  whatever  will,  in  equity 
and  conscience  according  to  the  existing  circumstances,  preclude  the 
plaintiff  from  recovering,  may  in  case  be  given  in  evidence  by  the  de- 

[  '497  f]  fendant,  because  the  plaintiff  ^ust  recover  upon  the  justice  and  con- 
science of  his  case  and  on  that  only/'    In  an  action  therefore  on  the 
case,  under  the  plea  of  not  guilty,  the  defendant  may  not  only  put  the 
plaintiff  upon  proof  of  the  whole  charge,  contained  hi  the  dcdarationy 
but  may  give  in  evidence  any  justification  or  excuse  of  it,  or  shew  a  former 
recovery,  release,  or  salisfacuon(y) ;  thu9  in  an  action  for  a  malidous  in- 
dictmeiH,  or  arrest  in  a  civil  action,  the  defendant  may,  under  the  general 
issue  shew  that  there  was  sufficient  or  probable  cause  fbr  the  proceed- 
ing complained  o((z)  \  and  this  is  now  more  usuad,  though  formerly  a 
special  plea  was  adopted(a) ;  so  in  case  for  obstructing  ancient  lights,  a 
custom  of  London  to  build  on  an  ancient  foundation  to  any  height,  may 
be  given  in  evidence  by  the  defei]dant(6) ;  and  though  a  license  must  be 
plesded  in  trespass,  yet  it  is  the'pracdce  to  admit  it  in  evidence  in  an 
action  on  the  ca6e(r).    But  in  an  action  for  word^  or  a  libel^  the  defend- 
ant  cannot  under  the  general  issue  give  in  evidence  the  uruiA  of  the 
words  even  jin  mitigation  of  damages,  but  must  justify  speclally(^,^ 
which  plea  should  not'  in  gdneml  be  put  on  the  record,  unless  the  de- 
fendant be  satisfied  that  he  can  support  It  in  evidence,  because  if  plead- 
ed unsuccessfully,  it  would  probably  materially  increase  the  damages, 
Ijlough  it  would  not  make  ahy  difference  in  the  costs(f).    But  where 

[  *488  3  the  defence  is,  that  the  *iibel  or  words,  were  published  or  spoken  not 
in  the  malicious  sense  imputed  by  the  declaration,  but  in  an  Innocent 
sense,  or  upon  an  occasion  which  warratited  the  publication,  this  niay 
be  given  in  evidence  under  the  general  issute,  because  it  proves  that  the 


(yf  Id.  ibid —Birch  v,  Wilson,  2 
Mod,  276.— Newton  v*  Creswick,  3 
Mod.  166  —Anon.  Com*  Rep-  273.— 
Bradley  *.  Windham,  1  Wits.  44  — 
Brown  v.  Best,  175. — 2  SauHid.  155.  a. 

(z)  Newton  v.  Creswick,  3  Mod.  166. 

(a)  Webb  w.  Welles,  1  Rol.  Rep.  438. 

(6)  Anon.  Com-  Rep.  273.— BrSdley 
u.  Windham,  1  Wils.  45.  Brown  v. 
Best,  175.— Birch  v.  Wilson,  2  Mdt. 
274. 

(c)  Winter  v.«  Brockwell,  8  East, 
308.— Smith  v.  Feverell^  2  Mod.  6,  7. 


{d)  See  the  precedents,  post.  2  Yd. 
551  to  555.— 1  Ssund.  130.  n.  1.— Smith 
V.  Richardson,  Willes.  2O.-.-*0nderwood 
V.  Parks,  2  Stra.  1200  —Curry  v.  Wal- 
ter,! Bos.  &  Pul.  525.-2  Bob.  &  Pol. 
225,  n.  a.— J*Ansoii  v.  Stuart,  1  T.  R. 
74g..^oro.  D.  Pleader,  2  L.— SelwJer. 
p.  1047'  1167.  but  he  may  prove  a  eom- 
mon  report  in  mitigation,  as  shewing 
no  actual  malice.  Earl  of  Leicester  v. 
Walton,  2  Carapb.  251. 

{€)  Halford  v.  Smith,  4  East,  567.   ' 


(46)  Vide  Jfmm  v.  Scnmm^  8  >o4rw-  i?i^..453. 

(47)  Yv^Shifipatij.MtrHU^  IZMm.  )EL^.4irS. 
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delbndnit  is  not  goihj  of  tb^  malieioM  slander  charged  in  die  daelanK  In  casb. 
tion ;  as  if  the  words  were  spoken  b^the  defendant  as  counsel,  and  were 
pertinent  to  the  matter  in  question(£Q,  or  were  written  or  spoken  in 
confidence,  and  without  malice,  as  when  a  roaster  honestly  and  fairly 
gives  the  character  of  a  servant  to  one  who  asks  his  character,  under 
pretence  of  hiring  bim(f),  or  if  the  words  were  innocently  read  as  a 
story  out  of  a  history^),  or  were  spoken  through  concern,  or  in  a  sense 
not  defiunatory(§r) ;  or  the  defendant  may  plead  these  matters;  but  it  is  ^  . 
now  more  usual  to  give  them  in  evidence  under  the  general  i8sue(A). 
It  is  proper^however  to  plead  specially  that  the  defendant  only  repeated 
the  slander  uttered  originally  by  a  third  person(t).^.  By  the  statute  8 
and  9  William  III.  c.  27.  s.  6.  it  was  enacted,  that  no  retaking  on  fresh 
pursuit  shall  be  given  in  evidence  on  the  trial  of  any  issue,  in  any  ac- 
tion of  escape,  against  the  marshal,  &c.  unless  the  same  shall  be  spe- 
cially pleaded,  nor  shall  any  special  plea  be  received  or  allowed,  unless 
oath  be  first  made  in  writing  by  the  defendant,  and  filed  in  the  proper 
ofiice,  that  the  prisoner  f^  whose  escape  such  ac^on  is  brought,  did 
*escape,  without  his  consent,  privity,  or  knowled|;e(u).^^  In  general  [  *489  ] 
when  the  defence  consists  of  matter  of  law,  though  the  defendant  is  at 
iberty  to  give  the  matter  ip  evidence  under  the  general  issue,  he  may 
plead  it  specially(y) ;  and  this  is  frequently  advisable  when  there  is  no 


(d)  I  Sauad.  190.  a.  1.— Arook  v, 
Montague,  Cro-  .  Jac-  90.«^Sarl  .of 
ShreMTftbury  v.  Stanhopy  Pop.  69*— 
Selwn,  N.  P.  1047. 1167. 

(e)  Bui.  N.  p.  8.— Weatherston  v. 
Hawkins,  1  T.  R.  110.— Curry t^Val- 
ter,  1  Bos.  8c  Pol.  335.    * 

(/)  9rook  V.  IfonUgoey  Cro.  Jac. 
91. 

Qr)  Lord  Cromwell's  Case,  4  Co.  13. 
h.— Poph.  66.  S.  C. 

(S)  1  Saund.lSO.  n.  L— Barl  of  liei- 
cetter  v.  Walter,  2  Cainpb«351. 

(j)  Davis  V.  Lewi«>  7  T.  Rep.  17'— 
MMtlaad  eWal.  v.  Goldoey,  2  East,  436. 


—Post.  *2  Vol.  554«  snd  see  another  in-' 
stance  where  a  special,  plea  may  be  ad- 
visable. Curry  V.  Walter,  1  B.  &  P. 
525. 

(w)  Bonafons  v.  Walker»  3  T.  R.  126. 
— Tilden  v.  Patfriman,  3  8aik.  150. 
How  to  plead.  Chambers  v.  Jones,  11 
Ea8t»  406.  ^ 

ijy  Birch  V.  Wilson,  3  Mod.  274.  6. 
Newton  v.  Creswtck,  3  Mod.  166.*.- 
^non.  Com.  Jicp.  273.— Bradley  v, 
Windham,  1  Wila  44.— Brown  v.  Best, 
1  Wfls.  175— Doc.  PI.  303.— Pain  v. 
Rochester  et  al.  Cro.  Eliz.  871. 


,^48)  It  has  been  held  that  such  plea  was  not  admissible  in  an  action  for  a  Hb^l. 
JOoie  r.  Lyon,  10  J4.W  Sep,  447,  where  the  cases  of  Davit  t,  Lema,  U  Maitland 
V.  CMdney,  were  considered,  and  the  application  of  the  rule  to  written  slander 
was  denied,  and  Rent,  Ch.  J«  observes,  t  At  it  may  well  be  questioned,  whether 
even  this  rale  as  to  slanderous  words  ought  not  )o  depend  upon  the  quo  animo 
with  which  the  w<yds,  with  the  nsnie  of  the  author,  are  repeated.  In  the  case 
of  TtelEarl  ^  JLak—Ut  #  WaUer^  2  Camph  251,  which  was  an  action  for  a  !&• 
bel'.  Sir  James  Mansfield,  C  J.  allowed  general  suspicion  and  report  ta  be  given 
in  evidence  undef  the  general  issue. 

(49)  Vide  Lav$  JV.  T,  sec*.  36.  c.  67.  «.  23-  to  the  same  effect ;  with  the  addi- 
tion of  permitting  the  special  natter  to  be  given  in  evidence  undex^  a  notice  for 
that  purpose*  annexed  (0  the  general  issue. 
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Bit  cMMt.    fiK^  disputM,  bUt  onlf  a  poiih  6f  lew,  which  mfty  b^  decMed  uptfA  de* 
murfer  or  on  ft  writ  of  error,  or  where  the  plabtiff  by  his  replicatioii, 
would  be  cotnpeUed  to  iidmit  one  or  more  inatef  iid  focts  iii  the  plea,  and 
li^ould  tiot  be  at  liberty  to  reply  de  injuria^  and  conseqtietttly  tht^  defen- 
dant's proof  rendered  less  di{ticult(l-);  thus  ia  trover  for  a  dog,  th^  de- 
fendant niay  plead  tharE.  F.  waa  aeistd  in  fee  and  loid  of  a  certain  tna-» 
oor,  and  that  he  by  warrant,  appointed  the  defendant  gaine*keeper,  and 
jf  that  ftuch  warrant  was  dnly  entered  with  the  clerk  of  the  peace,  and  tbatt  m, 
certain  peraon  not  qualified  by  law  to  kill  game,  was  uabg  the  dog  for  tlie 
destruction  of  game,  wherefore  the  defendant  took  him,  kc. ;  to  which 
plea  the  plidntiff  could  not  reply  Oe  injuH^  generally,  because  that 
would  put  in  issue  the  seisin  in  fee,  and  the.warram(/).     So  ii^  case  ibr 
an  bjury  to  a  right  of  common,  the  defendant  may  plead  as  a  justificiK 
tion,  a  right  of  common  by  grant  to  himself,  or  that  he  acted  as  servant 
to  the  owner  of  the  soil  seised  in  fee,  and  thereby  materially  leiseb  the 
evidence,  which  he  would  otherwise  have  to  adduce  on  the  trial(iH). 
[  *490  ]  *The  sutute  of  limitations  is  not  guilty  wiiMn  Pwo  yters,  in  an  actian 
for  verbal  slander  a^onabte  in  it9e(f(n)^  or  within  six  years  in  any  «ther 
action  on  th^  case(o);  as  for  criminal  conyersation  or  debauching  a 
«  daughter,  8cc.(/k),  and  the  statilte  must  ia  tius  action  be  Hwcially 
pleaded(9). 
iTx  TaoTUL        In  TROYSR  the  general  issue  Unot  guilty^  and  it  is  not  usual  in  this 
action  to  plead  any  other  plea'o  except  the  statute  ef  Haulatioiis,  and  a 
release,  and  the  bankruptcy  of  the  pUintifiF  may  be  given  in  evidence 
under  the  general  issue(r).    The  defendant  however  is  at  liberty  to 
plead  specially  any  thing  which  admits  the  property  in  the  plaintiff,  and 
the  conversion,  but  justifies  the  latter(«) ;  also  the  statute  of  limita- 
tions(Oi  and  a  former  recovery,  Scc^u);  but  the  bankruptcy  of  the  plain- 
tiff  ought  fiot  to  be  pleaded(v}. 


<*)  Birch  V.  WlUon,  2  Mod.  277^ 
Vernon  v.  Goodricb/l  Strs.  5.-^onss 
«.  Kitchen,  1  Bot.  St  Put.  80— Archbi- 
shop of  Canterbury  v.  Kemp,  Gro.  Eliz. 
5S9.-*Tay1or  v.  Eastwood,  1  East,  217. 
—Miles  «.  WiUiamset  uz.  1  P.  W.  258^ 

9. 

(0  ^ingfield  v  Stratlbrd  et  al.  1 
Wils.  315.— Archbifhop  of  Canterbury 
v^  Kemp,  Cro.'Elis.  539.— Jones  *.  KH- 
ehin»  1  Bos.  h.  Put.  80.— Taylor  v. 
Eastwood,  1  East,  217- 

(«)  Birch  V.  Wilson,  2  Mod.  274.  f. 
— Arcbbishop  of  Canterbory  v.  Kemp^ 
Cro.  Elis.  539.— Oreenhow  v,  llsley  et 
d.  Willes.  619,  620.— TefnoD  «.  Good- 
rich, 1  dtfa.  5. 

(»)  Sanders  v.  Edwards,  1  Sid.  95.— 


Sir  W.  lones,  196. 

(o)  21  Jac.  1.  c.  16.  s.  3. 

ip)  Post  2  Vol.  313.  n.  r.  550. 

(9)  Cowper  V.  Towers,  ILqtw.  99*— 
2Satind.  63.  n.  6. 

(r)  Webb  «.  Fox  et  al.  fT.  R.  391. 

(»}  Strode  v.  Qirt,  4  Mod.  424.*- 
Temon  v.  boodrich«  t  Stra.  5.— Cmr. 
Dig.  Pleader,  E.  14— Archbishop  of 
Canterbury  w.  Kemp,  Cro.  Elis.  539^ 
Ante,  489.  The  case  in  2  Lord  Ksyttu 
868-  is  ernytoeoas  as  to  this  point.    > 

(f)  Cowper  «.  Towers,  1  Latw.  99. 

(«)  Lechmere  w.  Teplmdy,  1  Shew. 
146.. 

(v)  WdM)%.  Fox  et  sL  7  T.  B,  39U 
396. 


(50)  Vide  Ketmedy  y.  Strmg^  10  /sAm.  Btp.  291. 
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The  {general  inoD  to  ms^Ltnii  is  nan  cefdt  mod9  etjbrma^  hf  whith  tht  Or  avow- 
defendant  ptita  in  issue,  not  only  tlie  tafklng,  but  also  the  taking  in  tfte  phct  *"!' *^  " 
mentioned  to  the  dec9arBtion(i9).  Butthedefendaxitcafmothaveareturh 
of  the  cattle  under  this  plea,  and  therefore'tf  he  want  a  retufi},  he  should 
plead  that  he  took  the  cattle  in  some  other  pkce,describtog  it,  and  trareNt 
the  place  hid  m  the  declaration,  and  fa  order  to  have  retafo>  should 
tvow  or  make  cognizance,^*  stating  the  cause  for  whieh  he  dlsti^sdn- 
td(x)  ;'Mtt  if  the  defendant  ever  had  the  cattle  in  the  plave  suted  in  the 
-declaration,  to  feadtog  them  to  the  ^pound,  though  he  took  them  elsef^  (^  *491  ] 
where,  he  should  avow  accordingIy(y).  Where  the  distress  is  fot 
pooi^s  rates,  the  defendant  may  plead  net  guilty,  and  ghre  the  cause  of 
faking  iff  evidencef?) ;  and  a  general  |>lea  is  given  by  statute^  Where  t 
distress  is  taken  for  sewers  ntes((t),  or  under  the  bankrupt  IawS(d)'. 
But  the  defendant  fnttst  avow  or  make  cognisance  with  eaercf  particu- 
larity under  a  distress  for  rent(r),»  rent  6harge((f}or  damage  feasaAt(ff). 
And  thotigh  the  statute  ft  Qto.  3.  e.  19.  sect.  23.^  gives  a  general 
avowr^r  in  cases  of  distresses,  for  rent  service,  &c.(/);  it  is  still  advisa« 
ble  to  some  cases  to  set  t)ut  the  title  specialty,  to  order  (hat  a  traverse 
of  a  particular  part  of  It  may  be  taken,  and  that  the  parties  may  proceed 
to  trial  upon  sotoe  particuhtr  poi|it  in  issue(^) ;  apd  this  statute  does  ' 
fiot  exteftd  to  kvowries  for  heriot  custom  or  for  a  rent  charge(>S). 

In  fAi^f'ASS,  whether  to  the  fierson^  ftcTBoruU  or  real  firofierty^  the  Is  xmssrASft 
defendant  may  under  the  general  isstie,  give  in  evidence  any  matter 
which  directly  controverts  the  truth  of  anf  allegations,  which  the  plaio- 
IHT  on  such  general  issue  will  be  bound  to  provc(^)i  and  no  person  is 


(w)  See  the  pKcedeaf^  poat.  3  Vol. 
55S— Jobaaon  v*  WoUysr,  1  Btra.  50^. 
—Anon.  2  Miid.  199— *•!  Sanad*  347.  n. 
!«<— G9b.  Replev.  16^.— Waitoo  «.  Ker- 
sop  et  al.  3  WiU.  2SS^ 

{x)  1  Saund.  34/-  n.  l^Post.  2  VoL 

(y)  ?Qit.  3  Vol.  SS^. 

(r)  45  Elis.  c  3.  a.  19.*-8ee  the 
precedent,  post.  3  Vol.  563.'*-Co*  Lit. 
283- a. 

(a)  33- Hen.  Be.  5. 1. 19- 

ib)  1  Jac.  1.  c.  5.  s.  16. 

(c)  11  Geo.  3.  e.  19.  a-  32.-3  SaomL 
3^-  d.— 1  Saund.  347.  n.  d. 

(tf)  Leominster  Canal  Conpany  v. 
Cowell  et  al.  1  Bos.  &  Pui.  213.— Bulpit 


e^  Clarke,  1  New.  Rep.  5& 

{e)  Hawkins  v-  Eckles,  ^Bos  &  PaT. 
3S9.— 3  Saund .  384.  d.'-^Potter  v.  Norths 
1  Saund.  347.— See  precedents^  post.  3 
Vol.  564,  5, 6. 

^(/)  See  tb4  formr»  post.  3  Vol.  560 
to  562.  As  to  distinction  between  an 
avowry  and  a  justification  m  replevin, 
see  Marriot  «.  Shaw,  Comyns,  Rep. 
3f4.— Vm.  Ab.  Disclaimer,  503. 

(S)  2  Saund.  284.  d. 

(A)  Lloyd  w.  Winton,  8  Wils.  38 — 3 

Saund.   168.  a.  b^— Leominstet  Canal 

Company  in.  Cowell  et  aL  1  Bos.  8c  Pul. 

313. 
(0  3  Saund.  159.  n.  10. 


(51)  ^he  plea  of  property  in  a  stranger,  whlcb  may  be  pleaded  either  m  ab^ite* 
ment  or  in  bar,  entitles  the  parly  to  a  return  without  an  avowry,  ffarriion  v* 
•If'/atotA,  1  Jihn9.  Sep-  380.  384. 

(53)  Vide  Shepherd  v.  JBoyce.  3  Jokm.  Rtp*  446. 

(53)  This  sutute  has  not  been  adopted  in  the  stAte  of  New  Tork.  HarrUm  t. 
JifltUMh,  I  Johnt*  Rep.  384. 

32 
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IvmBSTASi.  bound  to  jiwtify  irfao  k  noli  prima  fluie^  a  trtft|»ster(il) ;  Aiw  the  plea 
of  not  guilty)  i»  proper  in  trespMt  to  perHm^  if  the  dofendnit  ceflunitv 
tQd  no  asteults  battery,  or  impritonoieiitt  kc. ;.  eed  m  treepue  to  fier* 

[  *493  ]  MRo/  property,  if  the  plaintiff  had  *no  property  to  the  gooda,  or  the  de- 
fendant were  not  guilty  of  the  takbg,  Scc</) ;  and  in  treapaaa  to  reel 
property  thia  ptea  not  only  puta  in  iaaoe  the  tet-of  ^m  treapteat  fcc.  but 
also  the  title,^^  whether  freehold  or  poaaeasory,  hi  the  defcedanr  or  a 
peraon  under  whom  he  daima,  may  be  given  m  mAmfm  eeder  itif*^ 
which  mattera  ahew  firima  Jtcie^  that  the  right  ef  poaacaibe,  which  ie 
neceaaary  in  treapaaa,  ia  not  in  the  pbintiffi  hot  ie  the  daftedaet  or  tfaa 
party  under  whom  he  juatifieaCj').    But  where  the  ect  weuid  et  OMm* 
moo  law  firtma/mcir  appear  to  be  a  tfeapaaa,  any  matter  ef  juatiftftatlnaa 
or  ezcuaei  or  done  bf  virtue  of  a  warrant  or  antherityi  anm  in  geeeral 
be  specially  pleaded(A).«(»    And  therelbre  eroi  whore  the  defendant  did 
the  act  at  the  requeat  of  the  plaintiQ^t),  or  where  tiie  lejery  wae  ocoe- 
aioned  by  the  |^aiotiff*a  own  de&oh(y),  theae  leattara  of  dafance  OMWt 
be  specially  pleaded.    If  a  plea  of  jeatificati4b  coeaiat  of  two  feata,  each 
of  which  would,  when  aeparately  pleaded,  amount  toU.good  defeece,  it 
will)  unless  in  the  caae  of  pleaa  of  prescriptieo,  audteieetly  support  tiie 
juatificdtion,  if  one  of  these  fiwts  be  jbtind  by  fhe  joiy^ict}. 

Thua  in  trespass  to  yk^«on«,  non  aswuli  dem^muff^  medewrte  correc- 
tion(m),  molUter  manm  imfio9idt  to  presenre  the  peace(ff),  or  a  jnatififse- 
tion  in  defence  of  the  possession  ef  real  or  personal  property(o),  or  by 

I  M93  7  ^Authority  of  law  without  proceaa,  either  as  an  individual(nn),  or  aa  ae 
bfficefi  or  in  aid  of  him(oo) ;  or  under  dril  proceaa,  either  aaesoe  or 


(k)  Badkin  v.  Powell  et  al.  Gowp. 
478. 
(/)  Bad&in  «•  Powell  et  al.  Cowp. 

>  (S")  Argent  v.  Durrant.  8  T.  R.  403. 
-.-Podd  •.  Kiffin,  7  T.  R.  354.— Lamr 
ben  V.  Stroother,  Wilier  222-     - 

(A)  Milman  tr.  Dolvell,  2  Ctmpb. 
37^  9.— JCnap^  v-  Salsbury,  2  Campb. 
500.-*Co.  Lit.  282.  b.  283.  a.--U  Cans 
V.  Bden»  Doug.  611 — 2  Rol.  Ab.  682.— 
HaUet  V.  Birt,  12  Mod.  120 — 1  Savnd. 
298.  n.  1.— Com.  Dig.  Pleader,  £.  15| 
16, 17. 

(0  MiUnaa  v.  Dolwell,  2  Ctaitpb. 
378,9. 

ij)  Knspp  V.  Salsbury,  2  Campb.  500. 


(kk)  Spilfbery  e.  Micklethe«ite,  1 
Taont  146.  Jenk.  4  Cent.  184. 

(0  Gregory  et  ux.  v.  Hill,  8  T.  R. 
299.<— Lave  v.  King,  1  Saund.  TT*  295. 
n.  1. 

(m)  Watson  v.  Qtiristie,  2  Bos.  tt 
Pul.  224— Post.  2  Vol.  576. 

Cii)  Post  2  Vol.  574.  576. 

(o)  Wearer  v.  Buah,  8  T.  R.  78 — 
Gregory  et  ux.  v.  Hill,  8  T.  R.  299.^ 
Johns  V.  Whitley  et  al.  3  Wils,  71.— 
Pott.  2  Vol.  578.  581. 

(nit)  Smith  v-  Edge,  6  T.  R.  562i— 
Post  2  Vol.  581.  586. 

(oo)  Hawe  v.  Planner,  1  Saund.  't>. 
-^-Lawe  V.  King,  1  Saund.  79.  id.  ibid. 


V. 


(54)  Vide  fyntr-  mnd,  4  J9ht9>  Jl^,  152.    MiA>t'»  JBb.  129. 
Mogertf  \Ma»9,  Rep.  160. 

(55)  But  not  property  in  a  strafiger  by  whose  order  the  defeedaet  enteral. 
PhUfki  r.  Mtlm99,  Peaked  Com*  67. 

{S6)  Vide  Pkturwmh  T.  A^,  13  J^hn:  Rep,  44S.  G4^m  U  Schenek  v.  iJiyr, 
13  JbAnt.  Rep,  $79- 
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linil(/()9  of  aiipiiior(9)i  or  inferior  or  for^o  €s^t\Mf  niut  be  pleaded  u 
'ipecklly(r);^  for  whoever  imprisoDs  another  (except  id  some  cases 
under  pardcular  statutes  hereafter  noticed),  must  justify  himself  by 
pleadinfrt  and  shew  apecially  to  the  court  that  the  imprisonment  waa 
kwftii.M  This  k  a  positire  rule  of  law,  in  order  to  prevent  surprise  on 
the  plaiiilii^  the  trialf  by  the  defendant  then  assigning  various  reasona 
and  cauiee  of  impriaoniDg  the  i^aintifT,  of  which  he  had  no  notiocf  and 
whidi  eoMiiiiieiitly  he  could  not  be  prepared  to  meet  at  the  trial  on  the 
yleeef  MC  goiliy».on  fair  and  equal  terms  with  respect  to  the  evidence 
end  proof  of  teta(t).  But  U  a  person  touch  another  in  conversation  or 
in  )cHfee»  or  etherwiae  without  intent  to  InauU  bimi  no  special  pl^  is  ne- 
«eaB«vy(/). 

Ifttre^aat  tO'/M^na/pppperty,  a  seizure  as  an  heriot  service  may 
^  Sfiven  in  evideeee  aD4er  the  general  issueCu);  but  in  general  mat« 
tera  which  edmii  the  pUiatiff 's  propertyf  as  well  as  the  aeizure>  8cc« 
meat  he  'iiieaded(ir);  as  a  justificdtion  for  cutting  ropes  or  kUling 
d^gs(«)^  or  taUeg  vena«  to<(x)»  or  otoo  the  license  of  the  pkdntiff  to 
do  Ihe  act  confllained  ^(y))  or  that  it  waa  occasioned  by  his  *own  neg-  f  ^494  3 
Ugenee(yy).-.  Adihueaa  §»  rmt  when  made  on  the  demised  pretnisea, 
may  be  gife»  In  eridenotf  wder  tjie.general  issiie(z),  but  if  made  t^ 
the  demised  prenHsesiafton  a  commQn,^or  under  a  firaodulent  removal, 
the  defence  must  he  specially  pleaded(a)}^d  and  a  distressi  or  adsure 


(p)  Bsrker  ik  Braham  et  si-  3  WUs* 
3rO.«-l  Saund-  298.  n.  l.—Post*  2  YoL 
586.  59i. 

(9)  Id-  ibid. 

(r)  Gollett  et  al.  *.  Lord  Keith,  Id 
Baft,  260. 274. 

(t)  Co.  I,it.  288.  b.  383.  a.— Barker 
V.  Braham  et  al.  3  Wils.  37tV  1*  • 

(i)  WtlUaiDS  V,  Jones  and  others, 
Rep.  T.  Uaylw.  301.-S1  Seleyn.  43. 

(v)  Pet^r  V.  KnoU,  Cro.  EUs.  32.-^2 
Saond.  188.  a.  b. 

(v)  Con.  Dig.  Pleader,  3  M.  S5. 


(v)  Right  V.  Rambcott,  1  Saund.  84. 
—Keel:  v.  HaUtead,  2  Lutw.  1494 — 
Com.  Dig-  Pleader,  3  M-  33 — ^Boucher 
V-  Noidstrom,  \  Taunton,  570.— Da 
Bort  r^Beresfbrd,  2  Caropb-  511. 

Ix)  Cotti.  Digf.  Pleader,  3  M.  Z$^  8(C 

(5)  Milovui  V.  Dolwell,  2  Campb. 
37%  9. 

'   (yy)  Ko«PP  ^'  Salibury,  2  Campb. 
500. 

(a)  11  Geo.  2- e- 19- i.  21- 

(a)  Vaaghan  ,v.  Davis,  1  Esp.  Rep. 
257. 


(57)  Vide  JButUrvarih  T.  Sopef,  13  Johm.Jkp.  445.. 
•  (58)  Where  the  ground  on  which  H  it  attempted  to  make  the  defendant  liable 
it,  his  having  en  delivering  process  to  aa  officer,  directed  him  to  arrest  and  im* 
pnsoo  the  pAaintiff,  be  may  show  under  the  general  issue  that  the  arrest  and 
in^risonmjent  were  not  a  eonseqoeaoe  of  his  instructions  to  the  officer,  but  in 
purseaaae  of  a  competent  and  paramount  authority .-  for  if  the  arrest  and  impri- 
sonment were  the  eilect  of  any  other  cause  than  the  instructions  he  gave  the 
officer,  he  was»  emphaticiillyA.  not  guilty^  and  it  was  not  a  case  for  justiBcation. 
Mftrick  V.  Manly,  1  Caiifi^M  Rep.  252- 

(59)  Ace.  JPffTMemr  v.  Fnker^  U  C/erAe,  4  Qtmp^.  136. 


^fyi  Of  nZA3  IV  BAR 

Iv  TUiPAn.  lor  toIl<^)»  iaMO$$^  at  a  fair,  8ce<c)i  iiodcr  a  bfe  iiii<i)»  f)r  f»r 

feasant,  bj^  the  occupier(e),  or  a  commooer(/)|  or  otintr  oiaUer  of  ju^ 
^ficatioDi  with  or  without  process,  must  be  pleaded  8pecia%(£r)*^ 

We  bive  seen  that  lo  trespass  to  real  firoficrty,  a  freehold  or  nusfe 
pQSsessory  right  in  the  defendant,  may  be  given  in  evidence  under  iJkP 
general  isau^(A)>  hut  it  has 'been  held  that  the  de&ndaot<(PiBOpt  jttaii£|f 
^nd^r  the  general  isi>ue,  cutting  the  posts  and  rails  of  th^j«plaiaufl^ 
ibevgh  eitected  upon  the  defendant's  land,  there  M'Oj||g*n^  lyif **rffp 
raised  as  to  tke  property  remaining  to  the  pUtntiS^i);  SN^d  it  iimaual 
and  freqi^emly  advissble  to  plead  Uberum  tencmentumj^^  i^\kk^t  in,  order 
U>  compel  the  plaintiff  to  new  assign,  setting  out  the  abi4t|pUC/j^.<i)r  im 
case  he  claims  as  tenant  to  the  defendant,  or  to  the  person  qa,wiMMiO 
t^half  the  supposed  trespass  was  committed,  to  compel  him  ti  teilpitli 
[  *495  ^  auqIi  leuancy,  *which  the  defendant  in  his  rejoinder. n^  insist  hap 
beeo  determined  by  notice  to  quit,  &c.  i  and  Uberum  tentmentum.  ia  n 
^ood  plea  to  trespass  in  a  several  or  free  fishery^  the  owmc^f  tbe  soi^ 
being  prima  focie  owner  of  the  fisheryC^).  An. excuse  ^  the  |ittip^» 
on  account  of  a  defect  of  fences,  which  (be  pkiin^ff  waa,ly>uii4t» 


(6)  y inktnsteroe   Va  fibden,  Lord  378»  fi.^^nape  «•  ttfihtpy,  2  Gsnpb.- 

Saym.  384w  &  C.Csrtb.  35r — Mayor  of  500.                   ^ 

Yarmouth  v.  Eaton*  3  Burr.  1403.—  (A)  Ante,  49t^]Dodd  t».  Kiffin,  7  T. 

Beiftrington   v.    l^aylor,  &  'Wilkes  v.  R-  354 — Argent  v.  Durrant,  8  T.  E- 

Ktrby,  Lutw.  1519.— 8  Wentw.  134«—  403.— Baftholemftw  v.  Ireland,  Andr. 

Post.  3  Vol-  595.  108 — Lambert  v.  Stroother,  Willes.  322. 

(e)  Bodle  v.  Wilkini,  3  Lev.  ^334.  (i)  Welsh  v.  Nash,  8  Ewt,  404.  aed 

327.  quaere,  see  Argent  v*  Durrant,  8  T.  R. 

(d)  Kirk  V.  Nowell  et  al.  1 T-  R.  118.  403.  Even  if  a  tenant  io  agrieoltm, 
—Lamb  v.  Mills,  4  Mod.  377.  let  in  or  a^z  any  thing  to  th«  freehold 

(e)  Stemel  v-  Hogg,  1  Saund.  221.—-  it  becomes  part  thereof,  and  the  pro- 
White  «^tubbs,  2  Saund.  294.— Poet,  perty  of  the  lessor;  khould  it  not,  afi/r- 
2  Vol-  595.  Uorit  be  so  as  to  a  trespasser  ? 

(/)  Cope  V'  Marshall  et  al.  2  Wlb.  ( j)'  Stevens  v.  Whistler,  11  East,  51. 

51.— Hoddesdon  v.  Gresil.  Yelv  104.—  —Chambers  v.  j^onaldson  and  others. 

Anon.  3  Wils.  120.— Atkinson  v.  Teas-  11  East,  73—1  Saund.  299-  b — where 

dale,  3  Wils*  291— Potter  v.  North,  1  see  ohMrvations  4Dn  this  plea. 

Saund.  346.  {k)  18  Edw.  4  4.^-JCo.  Lit  127.  a. 

{g)  Milmah  y-  Dolwell,  2  Campb.  notes.— Post.  2  Tol.  609. 


(60)  An  oCcer  of  the  revenue,  seizing  goods  as  forfeited,  and  causing  them 
to  be  libelled  and  tried,  has  but  two  pleas  in  justification  at  the  suit  of  the  owner; 
e  condemnation,  or  an  acquittal  with  certificate  of  probable  cause.  Gelttw  & 
Schenck  v.  Big$,  Id  f^hnt.  Jtep.  579.  561. 

(61)  Where  the  plaintiff  alleged  several  trespasses  \ti  several  closes,  at  differ- 
ent times,  and  tli^  defendant  pleaded  that  the  several  closes  were  one  and  tlie 
same  close,  and  that  it  was  his  fneehold,  it  was  held  bad,  and  that  the  defend- 
ant should  have  justified  as  to  all  the  closes,  or  have  denied  the  trespasses  as 
to  all  the  cloiet,  ezeept  one,  and  justified  as  to  that.  Jfevins  v.  Keeler^  6  Johm. 
Sep.6S'  *  * 


urnMrMft- 
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piii(/),i^  a  Uae^dfrvm  the  plakitii[m)» «mI a  fttiitfiMirioii  Inderal* 
Cftot*chAiiget  or  io  rea^et  of  aajr  eojumau^  at  incarporeal  rli|hi(n),  ae 
common  of  fisliei7(o);  or  of  pmwt(fi) ;  or  of  turbai7(7) ;  and  a  right  of 
m^  either  piifalic(4)  or  iuivaite(i),  and  whether  hj  graot(«)i  «iU(v)i 
pi»efen|ttioii(w)»  cesl«ni»  or  ot  iieeeatity(y),  mut*  be  fileaded.    So  the   , 
AiftnAm  JRUiAt  plead  ao  eatiy  by  anthoritir  of  law  wkhout  proeeMt  aa 
that  the  i»tu§  in  fuo  waa  an  kia(z)i  or  thet  the  deftndant  entered  le   ^ 
deffiaad  pifpipni  ef  bia  debt(o) ;  or  lo  prevent  iiiurder(6) ;  or  by  virtue  '^ 
of  pn»cfa0(ic)»  eriniiQa&  or  *cif il,  of  a  8uperior(ef)  or  inferior  coort(tf>  r^*496  ^ 
under  mesne  pjreeeait  aa  a  latitatf  fcc^/)ior  tinder  final  process,  as  a  fi. 
f^g)i  elegit  ice.    Aw^  in  treipaaa  to  land,  where  a  removal  of  personal 
ppoperty  is  a^so  alleged,  the  plea  should,  as  to  the  personal  property^ 
be  apedali  a&4  shew  posseashm  of  some  land,  Sec.  and  justify  the  remo« 
«al,  fcc.  damage  iisaaMit,  kei{<)* 

Ls  all  adioiia  «f  treapoasi  whether  to  the  person,  peraonal,  or  real 
prepeitp,  wnars  la^diirAef^  of  tte  actioii  asust  be  pleaded(» ;  as  r»* 
eard  aod^  s#tit<acfiof)(i:),  arbitrameotC//),  release(mei)t  fbilner  recove- 
ry(nn)f  tender  of  aafficieiit  ameod8(oo),  and  the  statute  of  limitations, 

(/)  Co.  Lit.  3^3.— Peole  v.  Umgue- 
viUe,  2  Saund.  385  —Post.  2  Vol.  ^5.^ 

(m)  Ante,  ^67*— Milman  v.  Dolvel^ 
2  Campb.  379— Bcnnet  v.  Alcolt,  2  T. 
R.  158— Stukely  V.  Butler,  Hob.  175.—' 
Oilb.  C  P.  63.  Vin.  Ab.  Lic^me  — Com. 
Dig.  Pksdai^  3  M.d5.  PMt  2  VoUaoe. 
*«biittee311i«i.7.  88.  pt  5.      . 

Cn)  Per  Lord  hm^fo\  Uwim  «• 

Bardin  et.sl-,  1  Hea.  Bla-  $S2r^7 
Saund.  402.  n.  1.— Co.  Lit.  283.^Hav- 
kins  V.  Wallii,  2  WiU.  173 — Com.' 
Dii^.  Pleader,  fi.  If. 

(«)  Com.  Digf.  Piacarj— Post;  >/VoL 

en.  ^ 

(py  Earl  a€  Htticheatct e%Mi*  «•  Valet 
X  Sauad.  25,— Mallor  v*  SpMm«p,340. 
— Mellor  V.  Walker,  2  Saund.  2- 

(9)  Pepp'in  V.  Shakespear  et  al.,  6  T. 
B.748. 

.  {»)  Rouse  V.  Bardin  et  al.,  1  Hen. 
Bla.  352.— Bolt  v.  Stennett,  8  T.  B. 
608.— 2  Saund.  158.  cn.  4  &  6.— Post.  2 
Vol.  619.    • 

(0  Id.  ibid.— Post.  2  Vol.  621.  628. 

(u)  Birch  v.  Wilson,  2  Mod.  274  — 
OampbeH  v^  Wilson,  3  Bast,  294. 

^v)  W  bailey  v.  Thoapson  et  al.,  1 
Bos.  U  ?wl'  371^1  Saund.  321  w^S- 

(«}  Mama  V.  Vallaifte^  1  Eaat,  350. 
WrtgHt  «  Battffty>  1  East,  377«  381.— 
WhaUey  «t  TlMmpwin  ctal »  1  B.  |i  P. 
371.-1  Saund.  323*  n.  €.^-aa  to  ^Hmd* 
inj^  a  prescription  In  genenl  tad  mi- 


ni proof  of  a  ^rt,  see  Waring  v. 
Griffiths  et  al.,  1  Bttrr.  442. 

(y)  Pomfret  V.  Reeroft,  1  8aund.323^ 
— Howton  v.  Frearson,  8  T.  k.  50^— 
pulton  V.  Taylor,  Lutw.  1487.— Post.  2 
Vol.  625. 

(s)  Com.  Dig:  Tieader,  3  M.  35. 

(a)  Id.  ibid.  Holdringsbaw  v.  Rag^ 
Oo.  Elic.  876. 

C6}.Uandoock  v.  Baker  et  d.,  2  Bos. 
ScPul.  260. 

(c)  1  Saund.  298.  n.  1. 

(</)  RatcliiTe  V.  Burton,  3  Bos.  &  PuL 
223.' 

,  (e)  Crowthertr.  RamsbottofD  et  al.» 
7  T.  R.  65S^— DiBnnis  v.  Rowls  et  aL, 
Uitw.  914. 

(/}  Ratcliffe  v.  Burton,  3  Bos.  8c 
Put.  223.— Post.  2  Vol.  630. 

(S)  Poat.  2  Vol  632. 636. 

(0  Welch  V.  Nash,  8  East.  404— 
Willes.  222.  n.  b. 

(j)  Bird  V.  Randall,  3  Burr.  1353.  S. 
C— 1  Bla.  Rep.  388.— Barker  v.  Dixon. 
%  Wils.  45..-.Ante,  485- 

(k)  Bird  V.  Randall,  3  Burr.  1353. 

(X)  Post.  2  Vol.  4ft|.  5«ll 

{mm)  Bird  •.  Randall,  3  Burr.  1353. 

im)  Id.  ibid. 

(«•)  21  Jae.  1.  c.  16.— Oon.  INg. 
Header,  3  H.  36.— Vin.  Ab.  TresptM, 
8»  a  543.— Buely«.  CltthsoD,  9  Xier. 
97.  Fstt  2  Vol.  569. 


10  tiM  dMi«im^  tii»«Min(<)'  ^  »  P^  ^^  iM««t^  tint  A*  wa«  pmm* 
•etMd,  «Mi  loit  te  go«4s»  tkac  B*  fMod  tlMW,  md  gave  dMRn  to  die 
fUmXrWho  lost  tlms,  attd  that  tlM^ofiiBteii  focnd  tlictt;  and  by  tbe 
^miDaDd  of  A.  coDverud  tbttty  «m  h«id  B»BiltiM^fbecwtiP  it  gtve  an 
iaipilitd  c0loiir  bfjMiilbftmcf  Um  /iMifMitf»  a9irf>kf«s^)0rtfsrla  |jb«  pldBtiflr 
■gaiDSt  all  but  the  kwlul  9m%^m). 

So  wiibottt  priog  oxproM  eolo«rf  the  defendnC  nqr  fload  in  tre»» 
p«M  or  trofcrf  that  bo  wi»  poiaaeaii  oC  tba  goodai  b«t  iMM  laybig  tlmt 
tbcf  wore  bb  omi,  wd  acid  them  in  lOirket  dvoft  toilMrdiliiKloot »  or 
tbot  B.  took  them  de  quodam  ^[noto^  and  waved.tfM«i  wkMft  Utt  doteiu^ 
dant'a  manor,  wh^rofore  he  took  them :  beeanto  Mich  plea  fiMi  en  In* 
plied  eolDttr»  and  doea  not  deny  but  that  the  proper^'  me  m  the  pkio^ 
[  *500  3  tiff;  and  the  defendant  ia  net  boond  to  ahev  enproaelf  in  *«bo«i  4t 
ir88(n).    So  in  treapaas  for  taking  com,  the  defendtei  mef  pteed  tfmt 
he  took  them  aaijrthe  or  ea  innck,  without  ||»lbg  expima  eiiMf(^>. 
The  pfoa  of  /ifta^Mw  HntmefUum  nmf  alao  be  ooMideted  at  gMng  ioH 
plied  colour(/k},  bifh  ndmiu  that  m  point  of  JBrTt  the  ptafanyF  nmylietie 
been  in  poaaeaaian  of  the  loau  in  ffvoj  (whieh,  aa  in  the  eaao  of  per- 
aonak  property  ^'lee  /Me^  entitlea  the  plalnti#  CO  meiawelh  treapana 
egainat  all  the  world,  hut  the  rightful  owner)  (r),  but  Insiate  that  in 
point  of  kw,  aneh  poaaeaaion  b  Qntawfttl(»).    So,  in  treapoaa  to  hAd% 
if  the  defendant  clahn  under  a  demiao  from  the  plalniiff,  expreaa  cohnir 
need  not  be  gifon(f)$  heweTor,  the  nnneeeaaary  addMmi  of  eoioor  ap* 
peara  to  be  do  gvoond  of  demurreiv  for  the  tocrudnctfon  of  atperflnona 
wotds  of  form  will  not  eitiate(ii).  , 
Of  expresi       But  whorOf,  from  the«a4al«  of  the  defcaca,  the  phaaattT  would  Hafe 
colour.         110  implied  poloor  of  aetioD,  itm  defendant  cannot  plead  apeefedlf'any 
matter,  which  controirena  wbftthe  pNdadff  wooM  on  the  generd  iasoe 
be  bound  to  prove,  without  giving  esefirui  coiour(x) ;  thua,  In  an' action 

(I)  Tidd,  000.  '  (t)  A8  to  this  plea,  see  1  Saund. 

(m)K6ckwoodT;Feaier,Cro.E1.Sd3.  399.  c.         ,    ^ 

•—Archbishop  or  Canterhury  9.  Kempi  '*  (i)  lliltoii  o.  Bforae,  3  8tHt.  2^. 
Cro.  fiiia.  53i-^Dr.  Ley6eld'a  Cue,  10         (if)  Taylor  «.  Bastweod,!  East,  319* 
Co*  90-  b. — Com.  Dig.  £leader,  E.  14.         (j*)  Pearle  «*  Iridgts,  2  Sauad'  M. 

ace— BelUmy  v.  Bftlthrop,  Lat.  185.—  •-Jloctor  Leyfield's  Case,  10  Co*  88. 

Ward  r.  Blunt,  1  Leo.  178.  <«bi6.  ^ntra.  Ace— Dinhsm  v.  Becket,  Cro.  Elit.  7^ 
^          (n)  Doctor  Leyfidd-'s  Cas^  10  Co.  ^  —Argent  o.  Durrani,  8  T.  R.  406.    As 

90.  b.  to  colour  in  pleading  in  general,  see 

(o)  Doctor  Leyfteld's  Case,  10  Co.  doptor  Leyfield's  Case,  10  Co-  88.  &c. 

88.  a.  &c.— Keg.  Plao*  304.  ^-Taylor  v.  Eastwood,  1  East,  215.— 3 

(p)  Dodd  V.  Kyflin,  7  T.  R.  354.—  Bta.  Com.  509.— leg.  Plac.  305.— Doc. 

Argent  V.  Darrant,  8T«  R.  403.  Pla.  Coloer,  Doct.  and  Student,  fib.  2. 

(r)  Rock  wood  v-  Feaser,  Cro.  El.  c.  53.— Halton  v.  Morse,  3  Salk.  273.— 

262.— Grabara  v.  Pcat»  1  East,  344.  9ae,  Ab.  Pleas,  I.  8.^ 


(66)  Et  vide  S  Hetve^i  tSH^  SL-Hi  35, 26. 


^ 


I  mtft  from  u  UM l^non^  tUiii  0c^  ^wiiit  tNvi  tfie  rlj^lit  tf  pocsei-  [  •soi  1 

i  tioo  u  19  tbe  defeiiriiitfb  votM,  i^iUtat  giHng  %^^ 

ipiiud  itt  tl|e  pbMff^s  dMe,  aad  tlMWt  iii»  tfght  ofposse^itiii  an  die .     < 
I  deJMrfant;  but  If  the  dcfcniMW,  after  mtiag  his  ewiikto,  ^fifmm^  i» 

it  yiqelt  thu  the  pJein^flF  emend  g»eft  hie  peitewlwi  under  eeiertr  %f 
eiwrmer  iled  ef  feeffkaeet  wtthoet  lieenn  or  of  e-chener  of  iemiee 


I 


\ 


I  WMle hirfkro  the  deeme  tethe  defeedini»»nd  that *e defeodnit re«e»» 


I 


luedi  ifaie  eeeikte».a  qveaUen  ef  law  f^  the  dechiM  ef  the  cottrt>  aod  b)r 
4m»  «MMna  pitfreeie  the  plee  tmm  i^mmiiiig  10  the  gcaeraf  ttraeiand 
hiie«  pentr  of  auppoaal^  it  ia  eet  tra?ersable(e)i  ao  is  treapaaa  Mr 
6MiS4iM%  if  tke  defen^at  plead  that  a  thixd  peragu  ma  pbsaevaei 
oNlienaf  Of  9f  Ait.awtjN'^iirrj'aoilt^andreeidthemle  marhett^mm  to 
me  dafieidim  the  defandant  muat  s^ive  coleor  ler  Ma  plea,  alle|jf eg 
ttai^siiePiei«Baaed  ea  of  .Id*  ewii^iirepenf/aiMuota  to-m  denial'ihei 
Ike  plaieiMF  had  aiy  peopeity  in  the«i»  eM  therefoie^ee  no  eeiaiir  ef  . 
eeiiee  ;<««d*itoMiour  neeal^  gteen  in  aqeli  caa«lb  ili  tbet  the4afhiid» 
am  bailed4he  fpede  ie  a  aotege«i-ieli^  d^veied  thim  to  the  plabtifir 
firoRi  wheat  thi  dil^ndeot  10^  theaii(e). 

.  fypvf  taptmm  rmhpr,  it  la  aaidf  <mght  to  have  four  qoalitiet ;  Jl^^f  it  Fona  af  00- 
ought  to  he  a  oueiar  of  dlie  doohlfut  to  a  \/mff  ea  where  ttfe  defend*  ^^'^ 
ant  pleeda  that  t\m  pleiQli'  chimjig  bj  coleur  of  e  deed  of  ^feoiaienty  [  *503  1 
kc.^tbaft  ie  aidjaltetj  for  it  ia  a  deoht  to  lay  geets,  if  lend  shall  pasa  by 
deed  eetjp  wiU#ot  livery ;  aeraw^ie  thtt  cohii^  ea  wsch  ought  10  bate 
eeaftioueiice,  aithoegk  it  wanu  efect*  ae  if  the  dehedent  give  coleer  by 
gali«l  of  e  deod^f  doosiae  to  the  phH«ti&|ir  tie  nir  ef  ia  &  who  it  ep- 
pear»»  %  the  pleadbagei  vaa  dead  befipe  tbe  tiwa^aM*  thk  ie  net  ttifi* 
iieeir  heeaoee  thw  eoieor  doib  ■oaoontiete  s  ^t  the  dellndam  may  well 
dewy  the  chisel  el  it,  vis.  that  tbe  flaiiitiffctalms  by  aolear  ef  a  deed  ef 
demiae  to  Mn  for  his  liie ;  whereae  aothjwg  passed  thaathy ;  thevefoiWi 
tbeae  b  a  dilerenco  lietween  the  fiootieeaece  of  th#  ■oietir  aed  tho 
effect  of  it  \  Mrdfyf  it  o^ght  to  be  segh  e  eotoHr  .a%  it  it  wove  of  eft^ 
would  iwMaiaiQ  the  wgete^of  the  efrtieot<te  ia.eo  assizoi^^oele'iir  of  ^ 
freehold  ongbtoo  be  giiin»  Mt.  ^  jl^r Ijpp jtelgnr  ought  to  hegieeB  by 
the  first  eoovepeeoOf  otiierwise  ail  ilm  cooveya^^  hefere^i*  waved(^)l 
and  therefore  where  tbe  defeodaot  denvld  a  title*  to  himaelf  by  diveva 
mesne  conveyances,  and  geve  eolour  to  the  flaintli^  hf  one  who  was 
last  namdi  in  the  conveyance*  this  was  bold  insuflicientgapd  ehat  He 
ahould  have  given  cotonr  by  hiin  wh^  wee  iiiaMMUged  i»  the  cbnvey- 


(y)  Pearle  v.  Bridges,  2  Ssond.  40L  (a)  Daetea  fteyA^ft  €sse»  10  Co^ 

— Dodd  V.  K^ffin,  7  T.  R.  S54.*Argeat  90.  b. 

V.  Ourrant,  8  T.  R.  406^'^ayler  «•  W  ie  to  caller  hi  geaersl,  see  Doc- 
Eastwood,  1  <Etfftt,'  215 — Com.  Dig.  tor  lieyfield's  Caie»  10  Co.  91.  b.^ 
Pleadc;^,  S  M.40, 1.  Doetr>  Pfau  tit.  -eotwr,  f%  8ee.-^Bac. 
•  («)  Taylor  v.  Eastwood,  1  Bast,  213.  Ab.  Pleas,  t  &-<:oia.  Dig.  Plesder,  3 
215.--1Isltoav.  llileser^Salk.373.  lf.4e,  1. 

3  A 


370 


tiff  Vt%AM  DT  BA&: 


Whsvto 


CXA^T. 


OvcoEovB.  ance(0:  an^  ^  giving  ctiioiir  vmlat  •  feofTfneiitrtM^ibPdtfairtcir  or 
deed  mutt  ttdl  be  omifledftf)*  Tbm  dmlssloh  of  t«t|lrwl'  cttottr,  irfiMd 
oecestarj  will  be  eiied  by  the  r6pifetClon(0f  and  th^ngh  hf  mtfrntoer- 
ly  otberwiie(/)»  it  will  now  as  a  matter  oip  form  be  aided  upon  feneral 
I  •SOI  ]  *demttiTet(//^  and  the  want  of  gl?ing  colour  b  ailed  aft«r  verdict  bf 
^  Itoi.  VIII.  c.  SO^g). 

Although  the  defendant  may  be  at  llbeity  to  gtte  Ms  grmmd  of  de*> 
fence  In  evidence  wider  the  general  Issne,  there  arci  as  wo^re  seen 
te  the  instance  of  the  plea  ef  infancy,  ^berum  tengmtntwn^  'iee.  ituiijr 
difiies  in  which  it  may  be  moat  expedient  to  pl^d  specililyi^n  eitfer 
dther  to  compel  the  plwntifr,  In  his  replleition,  to  ndinlt  lenMM-Hiie 
beta  Mated  In  the  plea,  and  thereby  to  narrow  the  defendanfteHdoMfti 
or  to  compel  the  plaintiff  to  disclose  his  tide,  Sec.  anA  thereiq^Baffww 
Ae  ground  on  which  he  might  resi  his  case  on  the  trial.  It  weilltfte 
foreign  to  the  object  of  this  treatise  to  attempt  to  enumeftee^lil  tfieHh 
ifous  instances  in  which  it  may  be  advisable  er  not  to.fleai^  a|fllMii^. 
In  some  cases  where  a  justf|kation  is  pleaded  it  may  be  aMiable  not 
'  .  to  pleed  the  general  liaee,  thus  in  treapaas  pmre  chutum  /l^^gH,  if  ^te 
'pMntif  *a  possession  cannot  be  (Ks^ed,  isul  the  defendant  i^ly  upon  m 
right  of  way,  it  is  better  not  to  plead  the  general  iMie,  in  carder  thea 
the  defendant'a  counsel  may  begin  at  the  trial,  and  fhat  ^lereby,  in  ceee 
the  plaintiff  examinea  any  witneases  ixi  chie^  the  defendant's  eouniel  may 
have  the  advantage  aif  the  reply.  On  the  other  hand,  in  an  action  for 
aasault  and  battery,  it  b  not  advisable  to  plead  speeia%,  justifying^ the 
battery,  if  there  be  the  least  doubt  of  esublishing  the  justiSeajtlon^  fer 
where  a  battery  la  not  admitted  by  the  plea  the  fedge  must  certlff  to 
give  the  plainiifr  his  full  costs,  if  he  obtain  a  verdict  fer  damagjffesi 
I  *S04  1  *^^'^  ^'*  *  '^^  where  the  defetidant  by  his  plea  admits  a  hatteryi^  and 
'  It  ia  found  egiihat  him,  no  certificate  is  necessaTy(^);  so  In.tiespaas 
^tutre  ttaummfi'egit  if  the  defendadic  plead  a  license  or  ether  jnatila^ 
tlon  which  does  pbx,  mahe  title  to  the  land  to  the  whole  of  the  tveapas- 
aea,  and  it  be  fonnd  agaioit  him,  the  plahittf  la  entitled  to  full  costSi 
without  a  eortifieMei  though  he  do  not  recover  40«.  damages(t)  f  and 
tibe  apodal  plea  should  therelbre  in  these  casea-^be  confined  merely  to 
t  such  tinapasaes  ea  the  defendant  ^etti^  cernnnly  justify(dl);  however,  m 
abinder,  though  ^e  deftedaut  justi^,  and  it  be  found  ngaioal  himi  yet 


(c)  Anea*i  €s|e,  2  Rol. Hep.  140. 

(cO  IA.  ibid. 

(«}  Aahnif  ad  v.  Ranger,  Ld.  Raym. 
551,  % 

(/)  Id.  ibid. 

(//)  Aaia*  dKJi  d.A«»  ^  16.  s.  1. 
—Bovdell  «.  Partpna,  10  East,  363. 

(jr)  1  Sauad.  3^  a. 


Qt)  Smith  V.  Bdge,  6  T.  R.  564.-« 
Tidd's  Prae-  4tb  edit.  866.  ' 

(0  Peddall «.  Kiddle,  7  T.  R.  660^ 
Roe  d.  West  f .  Dav  la,  7  Rast»  Z%S,'^ 
Tidd's  Prac-  4ch  edit.  867. 
,  (i?)  Vivian  v.  Blake  and  others,  U 
Bast,  363. 


«■ 


.*i»«Mtoa^ 


(67)  As  to  eosU  ia  teespus  quare  claosnai  frepIL  Ki  Oene  v.  CmH9^,  and 
Jtt€k%fnK  V.  MandtM,  II  Mum  Mep.  404^  dit. 
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if  the  teMgMte  uqder  40«v  Hip  fWvilff  cMiMt. ittconwr  iMfe  cMtswom  to 
tkao  (kMtf6«(0$  i»  the  ititer  ««tiqi)|  therdiiM^tbcyie  >  m  objeptioD  lo"*^^  "''^ 
«  speeU  plM  on  the  groimd  of  i«Mit  tti^f^  U  i».|iet  adn^dde  to  jut* 
lify  anJlw  ground  tbet  the  words  are  tfiie»  unlett  (be  ^ea  cm  te  sup- 
pOTM  bf  ipriiaputible  evideneet  beeauie  such  a  juatificatien  when  ii^ 
•ellhcmali  will  lo  general  fiMtawaHyeaiwuKe  the  4anuigea. 

Care  alwUd  Ip  tAeo  to  |fla»d  la  the  first  instance  everf  maClarof  AH  deftiieaa 
iteiNKe  ef  wkich  the  defeadant  wmlA  lyaHe  ftt  lihertr  to  avail  himself  !|^^^^ 
under  tlM  funeral  lastte^-  forAOugb  Ibe  court  will  in  gaoeral  give  tbe    .        i 
drfapdaet  leave  to  add  or  iiher  a  {deaf  where  the  |nstiee  of  the  case  re- 
^afaas4<^  yet  tUs  wiU  be  only  on  p^ment  of  costs  ii^urred  1^  his  mis* 
take)  apd  M  the  eause.  should  proceed  to  trial,  and  be  found  against  the 
defcndant  mm  aoeemt  of  *the  odiissldn  of  one  or  Aore  grounds  of  de-  [  "^sOi  ] 
leieet  he  wiU  in  genei^l  be  ^cecluded  for  ever  fro^  taking  advaotage 
li>»ra»f|jaalata  la  some  oasee  by  audita  guerepy  or  efror  in  fact  sdram 
gaM^;  fBdM  it  ia  a^ule  of  ^ea#ng  that  a  departsre  wiV  ncAhe^ai- 
lowedt  t^d^tedsot  eanoet  rectify  the  qmiiiskin  ^  a  gp^wid  of  defence  • 
hp  hfs  aajoMar  s  tbsa  frequently  occurs  in  deb(  m  aa  arbitration  bendt . 
in  which  if  tk$  detaigiit  moMly  fjaad  w  award,  be  ppu  the  plaintiir 
^o  reply,  a(Bttiq||.^pii|  aa  •arard,  and  the  defen^^ptt^csnnol  rejoin  that  it 
was  ioattfficiaiiti  oi^i|Mi,lie  perbrmed  it,  Sec*  ^ 

Itda  very  usual^  £^r  the^rpose  of  delay,,  to  plead  what  ia  termed  aof  tbam  sad 
9ham  plea;  this  practices,  tho«gh  it  still  prevails,  is  discountenanced  by  ^*^*^^^ 
the  courta(et),  and  difficult  quesdeae  of  [aw  oi^t  not,  to  be  pleaded  for 
thia  purpose(n),  and  tlioogh  the  replicatioa  to  such  a  plea  may  be  in- 
auficient,  the  court  will   give  leave  to  aniend  without  payment  of 
cosy(o);  therefore  in  the  adoption  ol  tbe^e  pleas,  in  instances  which 
may  be  warianted  by  the  practice  of  the  bar,  care  shou^  be  taken  to 
plead  thAaa  whichy  though  calculated  to  obtain  time,  era  concise  and 
usaal»  and  ao|  calculated  to  create  unneceasary  expense,  or  intricacy.^ 
In  fraasing  a  speeial  plea  it  is  alao  necessary  to  consider  whether  the  . 
defendant  is  under  teci^s  of  pleading  issuabl^,  which  ugniSes  a  plea  in 
chief  to  the  merit8(/))  upon  which  the  plaintiff  may  take  issue  and  go  to 

ft 

(0  HrfUfd  «k^8aiith,  4  Iftaat;  m.  v.  Lyoa»  14tMt»  ait. 

'  (/O  Tidd,  3d.  edili  1047,  8.  and  id-        (n)  CItarles  and  anaMtftrT.Mmdcfi, 


Index  auMta  quer^a.^T%mcr  e»  Dsf  *  1  Taent.  224.-»Btewitt «.  Massden,  10 
vi^a,  a  Snind.  137  to  150.  £^1,337, 


<"  But  see  Fiib«r  e.  Punhley,  11  £iist»-        (o)  Id.  ibid. 
188.  /  .    (p)  Pit^bsr  v^  Itfartiii,  3  Boi.  k  Pul. 

(m)  Bsc*  Ah.  Pleas,  G.  4.-.^etomaas     )ri.--Tidd'i  Prac.  4tk'ediL  418. 


V 


-f— 


(M)  Aco^  MgOm  V.  To^S  /tfAet.  m0,  ML  Mmf  Y.Ma^f  Cak^t  M^. 
320.     Aiid|eeiVi|br4f  girMbv.CMrAu3  J%,231. 

(88)  In  PUree  «» Blake,  %  JSalk-  515.  Holt,  a  J.  says,  thin  if  an  attoraaj  puts  ia 
a  fiOasptaa  la  delay  Jiistie^ba  *Tf|||[T  his  osth,  and  9|gr.hs  tesdfor  putUog  a 
deceit  upoi|  Xi^  oaurt. 


■» . 


V 
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I  «ii'  mtmft.iMM  «C  irtgmam  nicaw^pflft);  *lw  •  trM  lAw  tte  •  tail 
'  tawl  was  lakiift  for  ^e$m  and  i«imli<v)raMl  s  .tcMier(tr>  «ipi  UmaMMKbc 
^  liBilHi4aiia(wX  aikd  a  fitoa  ti—gfi  iaiMMd(r)  «n 
Wtan  tta  dtfrtidnBii  beteg^  oMmp  ti»  amns  «f  i^leadtes: 
yleada  a  aham  pleai  or  deaaiiM  far  mat  of  farait  jadimai 
«ga«d(y};  «id  wtemaapvtAl  flaaa aaa |itaNad«  ana  af  vhic^ 
<aahto,it  will  vittM'iiltiie  mUmufty^mA  ^wn  tha^jafcadat  taii^ 
«Klar  an  #rdter  «a  |ila«d  issnaklff .fMHa Jn  a  <ha*i  daapmv?«^aiMa  of 
4ta  fitfimtai  and  plaada  isanaMf  ^  tka^iaati  j^dginak  bf-m  dW#  «»«• 
the  iitala  ftiay  lia  ait»ed(a) ;  wharei  llo^e«e^  li.  la  dMNMhalMitar 
the  f4aa  ta  iaataUa^fke  aaferaaiinf  fa  tarHi  tima  ia-ti 
to  aettt  itfM(«).^  .  'i 


.      '    *^  . '  .  .         .    :• 

IL  OF  THE  QUAUTIES  OF  PI£A8  IN  BAR. 

There  are  some  g^^rqf  gUaHHe^  which  affect  all  plaaa  in  bar,  and 

r  some  ruie9  which  prevail  in  the  construction  of  them^  which  it  is  adviA- 

.  [^  •507  ]  able  to  consider  before  we  inquire  •into  the  form.    JThc  general  fuali- 

ties  of  a  plea  in  bar,  are,  1st,  That  it  be  adapted  to  the  nature  and  form 

of  the  action,  and  also  be  conforaaable  to  the  count.    Sdly,  That  h  anr 

swer  all  wliitih  it  asaum^a  to  answer,  aad  no  more.    Sdly,  In  iho  case 

I' 

^                                (q)  Berfjr  V.  Anderson.  7  T.  R.  53a  134.-^Maddoeks  v.  Holmei  et  al..  1  B. 

f                           —'Wa^taff  9.  Uinf ,  Bwnes.  263.—  -&.  F.  taU>^Wil\tt  ».  Attwon,  1  Bit. 

PMt*  V.  Snow,  S  Burr.  703.  Hep.  99.«N8ftdbohDe  «.  Hodgson,  3  T. 

(r)  Gray  ^  Athton,  3  Burr.  1788.-*  B-  390- 

Bell  •.  Da  Co»tA,  2  B.  &  P.  446.'-Tidd'«  (ar)  Baily  d.  Edward%,llep.  T.  Hardw. 

Prac.  4th  edit- 418,  ^.            ^     .  179.— Thellussdii  v.  Bmtth.  ^  T.  R.  153. 

(rr)  Kllwick  u  Maidman,  f  Burr.  59.  (jr)  'k'rdd,  3d  edit.  439.  n.  e.  4th  edit. 

•^WagstafF  «.  liong,  Barnes.  263*  419* 

(f)  SimcoB  V.  Tlionipaon,  %  T.  R.  ft.  (a)  WaterfiAl  tr.'^lode,  3  T.  R.  Stf. 

(0  Heron  tf'  Heron,  1  Bla.  Rep.  3H,  (a)  Cunun|^  v*  l^fiarlaiid»  1  East,4tl. 

(a)  tardea  «.  Hold^n,  1  Burr.  605. '  (»)  Kilwidc  ^  Maidnaa,  1  Burr.  59. 

(v)  Rilwi(^  «.  Xaidman,  1  Burr.  59.  -^tadholme  «.  Hodgson,  2«T.  1S(  390. 

(w)  Baekeretai*.  baiiayyST.R.  ^JSaiif  v.  AndlfevsoB»  f  T.  B.  530. 


'^^ 


(70)  Tide  l!^0  r.  OriJiH,  4  An^  JWtow.  ^77.  i    '^  •     '      < 

(ri)  So,  a  plaa  ^  another  action  pending  is  ao|  an  iks«illls  fM.'   ikvsft  i^. 
Grdtnget^  3  JoAim.  J?^/.  259.  *  •       ' 

(73)  Bad  vkte  JWfe  t>  MiiiiiiHi  3  Mm».  m$»  541. 


373 

tiisw    7ili^,CaftU««f  tairi(mi.,StU]rt  Tnw.  ■ 

in,  Kwqr-^taa  te  tar  natt  he  adfVWA  M  tlM  baiiro  of  tto  Mifan 
ud  caafMwU*  40  tlw  caB«(«)i'«  and  tbtnferc  ia  i*  MbM«g«inat 
hoibud  Mrf  vib  fcr  void*  n»ta«  hy  i1m  «afi],  ■  plM-tlut » i|«r'*  m« 
not  «iill9»  MIWiH  of  *•  itw>"  is  iMpNpM{i).    W*  kme  i4*aedji  w«i  kt.  Cm- 
wtatwff  111*  qvrcfvitfc  «^Mal  Immm,  wi  i^mU  pfcu  m  Mch  M-^^^k.^ 
tisD.    At  tttfc  A.f«*m  |Jmii<  fc»l*  mm  Mteyied  t»4h»0«taie  of  Uw»Md  cotint. 
tiootMirif  rilk*««  anvraii^t),**  MOMinwpHt  ia«MH(i0.ih«  pUla> 
<WflHqrir^|ftHt«kk«dliir«)dM9a ju4tMit«tiiotfn«Kuill|tbepl«i.  ' 
Ab*  i».w><ntwih  iW  pWMJIf  aMT  <teii»ir,  though  JMronld  bsiUwthr 
iMtdiMf^i  bltta*flU  of  ■«  s«U(7  in  waBfian  of  debt  «>  a  f«Ml  «»- 
taiB  i»  Mt  ivcli  a  uiiimy  mU  warrant  the  plainiiff  in  «igsd»g  )«dg- 
mtm(/^i  mi  Jrheraita  »to>rtw»l>  iirfonnal  gocg  to  Ae  whMancevf 
lh««aliMi|i«i(i^<fe4<»i»d^onboiid,  tli||datniiff  ahovUilei&avari 
■at  rigo  Xad|wiai(f>;  ind  lo  E«Denl  whan  tha  dafandwt  pludt  M 
inipwpBr^tta,  —  aafir  oaii*aa  ia  to  dwiMWiBr  —re  Uw  tmn  to  aaih 
'aaidcCn').'*    Tbe  plea  t^mt  aat  ontf  b»  |itii|ii  I  lo  tlie.ttatiuw  of  the 
aatioR,  bat  riao  ha««nfeiwiUe  ■•  the  couMi  thiH  if  m  aaitgnee  «f  a     ■ 
haahrpi  daaMp,  thatJfcaatafcnAmt  was  indcbtad  to  tfta  baaikrupf^  «id 
yaniiiad  the  plaintiff  aa  MugnaB^M  pa^  hin,  the  doCendam  tknm.  [  *M»  J 
plead  dnt  the  cause  of  acdoa  Ad  am.  acwue  to  the  bamtrnflt  wiihia  eiz 
yean,  becaaa*  iheplea  doaaawramwar  iha  piwMlaB  inthe  declaration, 
and  freoludes  the  pltituiff  Erom  pfoving^a  promiat  to  faitndclf,  and  la 
tbaiafore  bad  m  denBrrer(A)  ;  aad  in  debt  pti  taut  a  {dee  that  ibe  de- 
Ccadatt  detii  not  owe  «  the  plaiatiff  alone  ia  JaaaScieiit,  though  if  it 

(a)  Cm  Ut.  30Sj a.  3SS.  b — Bu.Ab.      174— Com.  Dig.  Pleader,  2  S.  IL  17. 
Ptea^«.pnl<>t-4^lM«.  NoRtfe.!         (j)  ThElluaaon    r.  Smith,  5  T.   B. 


Rol.  I(ep.  SMr' 


I,  SBip. 


(ftj  Bawle*  ».  N<»rli,  jhVaL'a^  C.N.  P.  38— Anlc,  506.  n 

SI*-                                       '  {f5^)  KJlwick  V-   Mjulman,  1  'Biirr. 

(e)  SuSbrd  «.   Little,  «■»«•.  ^.  S9 -^lulhulmc  t"   Ho^Igsnii,  3  T.  ]L 

«c.— B»ilf,»  Edaardi,  H^,    T.   H.  390— Bmye,  Amlersiin,  7  T.  H-3SB. 

ir».  •*«4.,<W.              _  — Bailj  V.  Bdwanli,   Rep.  T,  Hardw. 

[<)  Pcrif'*- fftlier,  6  Ea*i,  549-  17<i -ThelluHoii  v.  SioUh,  5,  T.  ft. 

M  Muaham  v.  Gikhi, 3  atn.  M33.  '^- 

-«ac  Ab.  Plca^  L  J.  (A)  Skinner  >'■  Rebow,  S  Sira-  JkOI. 

{/)  Oan)to|ftGaitH>,lT.It.463.-.  -Kinder  M  al.  v  Pwi-.   a  Hm.  MJm. 

■wUara.  liaPNaa;  3-B«i.  *  N.  ItH  .  ^6'— 2  S»"nrt.  63  <1.-Bawl«  m.  Hofr 

t  >  ti-9.  ''■>  ^  ^''  ^P-  ^'^' 


(74)  VidaVli^vi.VMB«,rJUat.JbA403- 

{»}  *utln«WbV.  SIfdbay,  3  AtM.  «<^  fA.  Ac  MHrtttr.-AatVvrlBa  ia 
bad<TrfllMlaai,tbeptai0drMghteltknt:M.d«aitrto'tt,t*^rutt-fc«aiflda7i 
indsBiaradi' 
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IL  Quu.     had-bMii  aif  iMrt  (ciMnllr,  k  «mU  kM«  saSMd(i().    S»-il  tm  a  niJc 
*"*'  Umi  if  te  ■  tnnutorr  «cii«a  tba  dctodMU  plead  way  wm\im  wbidi   ii 

htalf  UiBMttiry,  b«  m  ofcifd  w  l^k  w  t^  ^icr  a— ifaawt  ia  tbs  de- 
daiiiiM(»i  but  if  tb<  jaiufiaMMa  IM  local,  t^a  dgfMifcnt  wt  ple«d 
it  in  tilt  couMr  at  p«riA  wkcn  tba  miU«r  anw,  a«d  r  am  laila  «i(b  ■ 
tnvM^of  having,  htas  B«i)iT  •lB»whera(*)  (  uidM  ctfaaMw  1m>,  die 
catia*.  imiM  bava  b>aa  tried  there,  and  not  j«  (be  county  wberv  th«  ac- 
tios waa  hi4  MherwUv  it  vai  eriw,  thBigh  tbia,  a*  far  aa  rega»ib  <he 
.  trial,  no  loiigcr.abtiia»,  tbs  aetioo  b«i«(  Msifcfalf  vied  in  th*  coHntjr 
t  'to*  ]  •kvc  the  *c«Nia  laid  ia the  desiic»lion(0.    So  •wKcii*a,tfaMi»i>at 
aaienal)  it  it  a  rula  that  tfa«  (tfeaabMld  &>UoW  tb  Aif  W-^  dedura' 
tioB,  aid  if  it  be  natertal  to  nrj  fron  k,  Uw  flM  aliiNtH  coactirtto  with 
a  travene(at).     Where,  bowever,  there  iapo  sngn*  M  ineodh*  eon- 
traif,  IW  piM  will  be  coaaidered  ■■  CM&raiaUa  to  tka  countt  thus  fa 
aaauiapait  against  an  executoron  theyr— liia  o£liia  te^atob  tb«  rlrfiM 
dant  pleaded  that  he  did  opi  undenakB,  «d  it  efta  .oly«<iBd  tba  it  did 
not  appear  bf  (be  pl«  who  did  not  assume,  bat  it  wa*  adjpdged  that  it 
•ball  be  iaaaadrd  tba  Katator,  art  there  waa  no  amw  im  the.dectaxuoQi 
an  a  panOiiiB  by  the  eswotBrCn). 
24ij,  Mot  .    tdlj*^  It  i«  a  rule  thai?  every  plea  f^Mt  aaavcr  tb»  whafc  dacianuiaa 
uMwer  all    ^.^puntior  nthar  all  that  it  asiumea.ln  the  lotraductorrpert  t»,»aaBw, 
to  anaver,    *^  ■">  <Boi«(a).^    IT  a  plea  begin  aalj  aa  an  answer  to  par;,  aad  b  iy 
and  ae  miM.  truth  but  an  anwrer  to  part,  the  plaintiff  natinot  demur,  bat  oanat  lah* 
hia  judgnaeDt,  for  thttpart  vnanawerad  w0^taldidtj  and  if  he  denur 
or  plead  over,  the  whole  acpao  is  di«coDiinued(^)i  and  it  la  Ireqimttr 
judicious  to  plead  ooljr  to  part,  or  to  admit  a  part  of  the  causa  of  ataiMi 
in  order  to  avMd  tfw  casta  of  the  trial  of  auch  «atter(?).   So  ^  Ae  plea 
pToi^  It  aaawet  anlf  a  poit.  but  afierwardf  anawan  DMra,  it  by  been 

.  (i)  Scot  o.  Lawes,  Hob-  327,  8— Kf  g.  -^■ker'*  Cu«  l*4«livl25. 

rlac.   302 — Bbc.  Ab   Action  tiui  tani,  (a)  Co-  Lit.  303- «     fc»  Dig.  Was- 

D.— Post.  3  Vol.  30a.  n.  e.  dar.  E.  UX.— 1  SKind.  26.  n- 1,  ^S— 

(j)  1  Sjujnd.  247.  n-  1.  8  i.  n.  2.  85.  Guy  •.  Ftn^jj,  2  Bd«.  k  Pul.  437'— 

D.  4 2  Saijnd.   S    n.  3.— Com-  Oig.  Macdomdl  v.  Mscdoanel),  3  B«t-  fc 

Pleader.  E.  4 — C  20  and  ill.  Aclion,  Pol.  174- 

N.  5.  12— Vin-  Ab.  Trial,  M-  a.  •  (^)  1  Sauad.  JB.  n.  1,  3,'3.— Bufly- 

(t)  Id  ibid^U»e».KVng',18*und,  t)wrpe  •■  Tui«r,  Wjllet  480^-£U' 

78.  83  n  3—3  Saund  5.  n-  3.  nr  «.  Biehards,   1   Rea.'  Bhb  615^ 

(:)  Id.  ibid — Sed  qu.  1  SauAd.  9S.  Tippet  «t  i^  «■  Hay  et  aL,  1  Bai:  fc 

n.  1.  PuL  411.— Hewever  at  any  tiac  iw- 

(n)  lUwe  v.  Planner,  I  Suind  14.—  i^  the  same  teno,  the  plaiadS'  aaj 

Lawev,  King,!  Suind.  "S,  9- 83- n.  3.  iecti%hiimi«tafce  t!rJA>"lr>dc«es^ 

—2  SauDd.  S.  n.  3.— Com.  Dig.  Plead-  WoidTaMl  V  BqhiaKW,  Stn.  303. 

ar,  B-  4.                 '         '  (l)  Beoton^K  Bobart,.3  Ei«t,  88. 

(n)  irowning-*.  Littoa,  1  Lev.  IM.  , 


(7S)  Tide  jyiwAv  V.  Mfiitr.  6  J*Am.  Acp-  tU.  Jiy-/*  v.  JBMiMif^  3  Mat.  Cto. 
Its-  nMk*ri..nt«i>,GCnRu:i-136.   AorMrdV.  9^0$,  S  Tmmt.  3T.   ^Hmtft. 
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held  that  tfie  plahitifr 'sHeiil^not  demur,  bat  shmild  take  Kh  judgment H.  Qoixi- 
for  the  part  not  mentioned  In  the  beglanitig  of  the  plea(r).  1^  if  a^^*- 
plea  profess  in  he  eommencoaient  to  answer' liiore'  thaA  it  aftenfards  I-  ^^^1 
answers,  the  whole  plea'is  bad,^and  the  plaimilT  maj  demur(9) ;  as  if  in 
trespass  the  defendant  assume  in  the  introductory  part  of  his  plea  ta 
justify  an  assiultf  flattery,  and  vfouw&iig^  and  afterwards  merefy  shews 
that  by  nrtue  df  a  writ  he  arretted  the  plaintiff,  but  shews  no  excuse  as 
to  the  ««Pimdi&i^f);  but  these  rules  should  be  understood  With  thh  quali- 
fication, that  the  phrt  of  the  declaration  which  is  professed  to  be,  but  il 
not  answered  by  the  plea  is  material  and  the  gist  Vf  the  action ;  fbr 
where  any  tfrtng  is  inserted  In  the  declaration,  merely  as  matter  of  cff- 
gravaHim^  the  plea  need  not  answer  or  justify  tfaat^  and  the  answering 
the  matter  which  |s  the  gist  of  the  action  will  Buf!ice(u}.  A  geperal 
charge  ought  to  be  answered  in  every  pan,  but  it  is  said  to  be  sufBcient 
to  answer  a  <^tfateral  issue  in  the  words  of  the  plaintifl(t;) ;  thus  in  ail 
action  of  waste  in  cutting  twenty  trees,  th%  defendant  ought  to  plead, 
that  he  did  not  cut  the'  said  trees  or  either  of  thenij  or  the  traversli 
would  be  t6o  large,  but  in  debt  on  an  obltgation,  that  he  sMl  do^in 
wtftte,  and  th^  breach  is  asslgtved  that  he  cut  twenty  oaks,  It  is  suflt* 
deiit  to  plead  that  he  did  hot  cut  the  said  twenty  oaks  modo  et/orma^'Of)', 
Micf^a  ^tk  in  iMir  to  an  atowry  ^or  rent  for  130/.  that  the  said  t^Oi,  r  404  Tn 
were  not  due,  without  saying  any  part  thereof,  is  bad  oa  4fcmurrer(ftmf). 
The  points  on  this  subjtet  will  be  more  fully  stated,  when  we  consider 
the  natare  of  traverses. 

'3dly,  Every  special  |dea  of  justification  states  cfrcomstances  wliichSdiy,  Must 
either  excuse  the  fact  complained  of  or  shew  ii  to  be  lawful;  it  must ^°"^^'' ^^ 
therefore  admit  or  confitos  such  fact,  otherwise  It  is  not  a  justification,  Jatof 
but  a  denial  of  the  fact,  aad  amounts  to  the  general  hsui(x):f  and 
therefore  in  tresyaati  for  an  aaaauh  and  battery,  where  the  del^ndant 
pUaifed  that  he  was  riding  a  h^eaa  in  the  king's  highway,  and  that  hie 
horee  beiitg  fri^teaedi  rap  aw^  with  him,  and  that  the  plaintiff  was  ^ 

desired  to  go  out  of  the  vay  and  dU  not,  and  the  horse  fian  upon  the      , 

(r)  Woodwwd  V.  Robinson,  1  Stra.  Pleader,  E.  L           "                                                               | 

303.-1  Saund'  »  n.  %  aecu  b«t  tee  ft?)  Robtert  v.  Andrews  o|,it.,  Ole.                                  j 

Gray  o.^Fiadai',  3  Bos*  k  Fill.  43r.      «  Ella.  84 — ^Bifanners  v.  Postao,  3  Boa.  U                                  i 

(ff)  1  Sftond.  98.  n.  I,  2,  3-  396.  n- 1.  Ful.  848.— Com.  D'ly.  Fleader,G.  15.                                      ' 

—Cooper  V.  Monke  et  ai.,  Willea.  5$,  (»)  Rohaert  v.  Andre wt  et  al.,  Cro.                                   j 

-«ee poat.  Wm.  84— Newhall  v.  Barnard,  YiAv. 

(0  1  Saund.  39fi.  n.  1.— Gregory  et  S35.                                                                                            i, 

ox.  V.  Bin,  B  T.  R.  $99.  <w»)  Cobb  •.  Bryan,  3  Bob-  &  Ful. 

(it)  Taylor  v.  Cole  &  another,  1  Hen:  348. 

Bla.  5SS.  S.  e.  3T.  1t>  297.-^Monpri.  '  (xfTnylor  «.  Cda,  3  T.  R.  918^^ 

vatt  IN  SfflOh  m  anotbel^S  Cahnpb.  ITlt  Roller  e.  Boab,  1  SaUt.  394.  B.  C— 

—1  Baund.  28.  a.  3.— ilpi  «.  BiatW.  -6«nh.  38§«*^1  Betmd.  28.*  a. ;  and  l4. 

dale  et  al.,  3  Hill.  2a*«4Ioia.  Dig.  g^ 


fFf)  Tide  Ma^T.  Jrhi^,6  /9M1.  ii^dS. 

(78)  Aa^iMt  4fr,  49a  Xenmtfy^^  tt^an^,  10  Ukm.  Mep.  389.  !^2. 
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II.  QI74U.    pUtimili;  ftgtiBst  the '  defemhiit*!  wll  t  o»  4«mHrMt  di«  pkteir  hftd 

'''"'  judf  nettt,  becauM  the  defencfattii  ha4  9ummmd  to  jvttiff  the  bettefy, 

i^d  jet  had  net  confesetd  that  vhkb  anmMKed  te  a  batterf  1^  hmadf^ 

fior  if  the  horae  ran  awaf  againit  the  wtU  ef  the  ridei^  It  could  set  te 

said  whh  anjr  odmir  of  reaton  to  he  a  battery  fai  the  rider,  end  it  wee 

admitted  bf  the  conn  that  if  the  defendael  had  |ili<iml  «Dt  ^uUtj,  thk 

matter  might  Jiave  aeqeitted  him  upon  eTideiice(y}, 

4Uiijr,  Moat     4thlf ,  Ef^ry  plea  vuat  in  general  be  aliigle,  and  if  it  rmnain  two 

be  siogle.     msm^rsi  either  of  wliich  would  bar  the  aetioo  and  rfqiure  tveral  an- 

awefSf  it  wiH  fai  general  be  subject  to  a  9fiHM  demurrer  fiir  duplicity  i^ 

[  :H  1  d  ]  as  if  several  outlawries,  *or  if  moderate  correctioo  and  a  releaaei  kc.  he 

staled  in  one  fiea,  aa  either  of  tlaase  would*  iafeat  the  uctipo,  the  plea 

would  be  considered  dottlile(z).    But  the  debnlan|  is  not  piecluded 

from  introdqong  several  matters  into  his  plea'if  they  be  coissutuent 

parts  ef  the  same  entice  defenocii  and  form*  ene  ^lonnecied  propeai* 

tioD(e)>*^  or  be  alleged  as  iartucement  tO|  or  as  a  consequence  of,  ano- 

'  Cher  fact(5);  thus  m  detinue  at  the  suit  of  a  feme,  the  deCsndant  plead* 

<d  that  after  bailment  of  the  gee^s  to  him  hjrtA^  fteiiitifr»  Ae  married 

£.  Fi  and  that  during  iuch  marriage^  £*  F.  released  lo  Mm  aAl  actiaM» 

it  waa  Ejected  that  die  plea  waa  doubiey  vU^  piopeTty'in  the  huahnd 

by  tAe  iateritfarriege  and  a  release  by  him  s  but  it  was  resolved  "met  se 

be  double  because  he  could  not  plead  the  release  without  sliewing  the 

niarrlage(r).tt    And  at  common  law,  ttm  defendant  may  plead  toA.pafC 

of  the  declaration  one  ground  of  defence,  and  to  another  part  a  diff'er* 

fent  ground((/)  s  and  this  in  inferior  coiirts  not  of  mcerd»  ja  the  only 

« 

(^)  Gibbon  v.  V^pper,  8alk.  637.  8*     1038 — RoUhsga  «.  Rayley»  1  Burr.  316, 
C.-»Ld.  Kftym.  se — ScoU  v.  Shapherd,     S18.«-4|piMtuy  «.   Miekkthwaitei    1 


3W:lft.41I.  Taunton,  146* 

(x)  Co.  Lit.  S04.  a.— Bftc.  Ab,  Pleas,  {b)  Com.  Dig:.  Pleader, £•  3. 

r*  1,  5— Com.  DliT.  Pleader,  ».  2.—  (c)  Dame  Aadley's  Caie,  Itfoor:  25. 

Trethe^y  v.  Ackland,  3  8au»d.  49,  50.  Pi.  85— Oallr.  30-  Pk  9. 

«<-Brovo'tfig  m-  Beaton,  Pi.  Com*  140.  a.  (d)  Bac.  Ab,  Fleas,  K*  1.-1^.  Li^ 

(tf)  Bolts  V.  Parris,  3  Bl.  Rep.  102^  304.  a. 


(79)  Vide  MS&lmedy  ▼.  Strong,  10  Jokn».  Rep-  389, 

(80)  Vide  Strong  &  Udeta  ¥.  Sn^k^  3  €b/M*«  lUp.  163.  C^apsr  ▼•  Airmame, 
3  Jofint*  Hep.  318.  Paiekm-  v*  Sfifti^^ut^  3  /oAnt,  Rep,  462-  Thomat  t.  £aps«y,  6 
Johm.  Rep.  33  ,  *         : 

(81)  To  a  declaration  in  debt  against  a  aherifTfor  aa  escape,  tba  defend- 
ant pleaded  an  involuntary  escape,  and  the  retttrn  of  the  prisoner  into  custody  be- 
fere  etiit  broi]gYit,and  also  that  tka  prisoner  vaa  discharfed  uadar  ibo  ast  for  Ihe 
relief  of  debtors,  witb  respoet  to  the  imprtasiHecnt  of  thoir  peraoes ;  imd  the  pies 
was  held  good.  Tbl^  defeii4ant  coold^ot  iuviy^leaded  fhe  ioroluntArj  escape* 
and  return  before  suit  brought,  witbdl|^  also  Anegii\g.tluit  thepfisoKier  was  a^the 
time  of  the  plea  pleaded  *"  hilj|Br**jjir'  And  if  he  had  relied  solely  on  the  dls- 
charge,  then  at  the  trial  he  tnlfht  h«||p  been  surprised^  and  chargad  lor*  the  ea- 
cape.  So  that  both  facts  were  necessarily  blended  in  his  6ef€i^o^  and  went  to 
one  pointy  viz.  an  escape  (or  w&klliie  vNia  not  reopoealMe-    CutfPi9  0  WHtney  y- 


^enry^  2  Jphu.  Mep,  433.  ^» 
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course  to  be  adopiid(0»  *i^  ^  cooimoD  law  one  dcfenibot  may  plead       n. 

oDe  matter  id  bari  and  the  other  defendant  another  matte^/},  or  tJie  ^^^''"■?- 

defendajit  may  plead  in  abatement  to  parti  and  in  bar  to  other  part,  and 

may  demur  to  the  reajid<ie(sr)*    The  rule  that  a  plea  must  be  single 

also  precludes  the  defend^Ant  from  pleading  and  demurring  to  the  same 

lact^  the  duplicity  *in  which  case  would  draw  the  matter  to  a  different  [  *513  ] 

inquiryi  the  demurrer  lo  be  tried  l>y  the  court,  and  the  fact  by  a  jury(A}. 

So  a  plea  confessing  and  avmding  and  also  traversing  the  same 

pointi  ia  in  the  nature  of  a  dbuble  plea(f).    An  executor,  however,  may 

and  qught  to  plead  several  judgments,  fcc.  outstanding(/) ;  and  in  a  plea 

of  aet-off  the  defendant  may  rely  oa  a  debt  on  record,  and  a  debt  on 

simple  .cooiraotf  ibongh  otto  will  create  an  issue  of  law,  and  the  other 

an;isatt«  of  fact(4:^,  »The  statute  of  Ann.  allowing  double  pleas(/),  the 

particular  effect  of  which  will  hereafter  be  consideredt  does  not  appear 

to  aid  a  duplicity  in  one  aitd  the  same  plea»  though  it  allows  of  different 

grdunds  of  defence,  being  stated  in  different  pleas*    Duplicity  musi  be 

objected  to  by  special  demurrer,  and  the  particular  duplicity  must  be 

distincily'^  pointed  out(m)»  and  if  the  plaintiff  do  not  demur,  he  must 

reply,  to  both.4naterial  parts  of  Uie  plea(»). 

A  plea  in  bar  must  also  be  ce¥iain(o).    We  have  already  attempted  sthly,  Muat 
to  dn^fine.  the  difbrent  degrees  of  certainty  in  pleading,  and  to  shew  the  ^^  certain- 
appUeatJofi  of  each,  and  we  have  seen  that  it  is  a  general  rule,  that  the 
vdnor  degree  of  certainty,  viz,  that  to  a  common  intent^  is  sufficient  in  a 
plea  in  barQl);  there  however  appear  to  be  some  instances  in  which 
greater  certainly  is  necessary  in  a  plea  than  in  a  declaration ;  thus  in  a 
declaration  *on  a  promise  to  pay  the  debt  of  another,  in  consideration  [  *5l4  "| 
of  forbearance,  it  is  not  necessary  to  shew  that  the  promise  was  in 
writing,  according  to  the  statute  against  frauds,  but  it  is  otherwise  in  a 
plea(7).    So  we  have  seen  that  in  a  declaration,  claiming  a  right  of  way 
or  other  easement,  it  is  soflcient  to  state  that  the  plaintiff  liy  virtue  of 
his  fioiseanon  of  a  messmage,  &c.  is  entitled  to  such  easement  without 
setting  forth  the  particulars  of  the  plaintiff's  title,  but  in  a  plea  jus^fy- 

(0)  See  the  forin,*6reene  v.  Jones*  1     147.~Bac.  Ah.  Pleas,  K.  1 — Com.  Dig. 
Saund.  S96.  #  Pleader*  £.  2 — GriiBihs  v-  E^les,^ 

(/)  Com.  Big:  Pleader,  E,  2.  Bog.  &  Pul.  415,  6.                            ^ 

t               (j)  Ante,  447.  (n)  fiolton  v.  Cunnon,  1  Vent.  27^. 

>               (A)  Richard  Liford's  Case,   11  Co.  (0)  Com.  Dig.  Pleader,  E- |.—C.  41. 

53.^Bac.  Ab  Pleas,  N.'  E.  7,%  9,  10,  II.  per  totum. 

(i)  Denney  v.  Mazey,  2  Ventr.  212.  {p)  Ante,  237— Coo^  Dig.  Iltader* 

f           Bradburne  v.  Keonerdale,  3  Mod.  318.  £.  7.  C^  17—1  Saund.  49.  n.  1.  546.  n.  2. 

Co*  Ent  504.  (g)  1  Saund.  276.  n^  2--Ciise  v-  Bar- 

( J)  1  Saand.  337.  A.  "^  ben  ftivT' Bay(9.450.-*Anon.,  2Salk. 

(k)  Solomons  v.  Lyon,  1  East,  37^*  519 — The  Dean,  Sec  of,  WiAdsor  v. 

(1)  4  Ann.  c.  16.  Oover,   2  Saund-   297,    8.— Bac.    Ab.            • 
(m)  1  Saund.  337.  n.  3.— Doctr.  Plac  4i|reemeiits,  C  qu.  2  Saund.  MO-  b. 


(82)  Vide  Currie  &  Jpdtnetf  ^  Bmiry^  2  Jghnt*  Sep,  433-  post*  646. 
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II-       ing  an  entry  into  land,  8tc.  in  respect  of  luch  eaaemeiit  It  it  necesMrf 
Qv^uTiss.    j^  ^^  f^^^^  ^^^  ^.^lj^  ^  prcscripuon  or  gr«att''9cc.(r).    And  in  trespass 

vhere  the  defendant  justifies  under  a  writi  warrmt}  precepty  or  aof 
other  authority  whateTor,  he  must  set  it  fortb  particularly  In  hk  plea, 
and  it  is  not  sufficient  to  aHege,^generally,  that  ha  eomattted  the  act 
.complained  of  by  virtue  of  a  certain  -writ  or  warraat  directed  to  hinB, 
but  he  must  set  it  forth  8pecial%|^nd  the  delbsdaot  oii§iit  further  to 
'  aver  in  his  plea,  that  he  has  substantially  poraaed  sncli  avtiioritf  (t) ; 
and  a  justification  in  trespass  ^  as  servaiit*'  flsttst  alaa  etaie  that  the  act 
vas  done  <<  by  the  command**  of  the  principal(r).  So  io  a  declaration 
00  a  deed  whether  in  debt  or  covenant,  it  is  aofieient  to  say  U9$aium 
exUtHj  but  In  pleas  and  avowries,  the  deed  beingHhe  aobstanee  of  the 
answer,  the  operation  of  the  deed  or  instromeit  wrast  be  express^ 
L  *^5^^  3  averred,  and  not  stated  by  way  of  recital  or  *argttt«em(»);  but  the  niia* 
suteroent  wlil  be  aided  by  verdkt  or  gcMral  <leniarrer(v),  and  where 
Uie  defendant  states  his  right  only  as  mdmemmt  or  -eonveyaiice,  so  aaucii 
certainty  Is  not  required ;  thus  it  is  sufficient  to  allege  Ine  plea  that  the 
defendant  is  posuteed  of  a  close,  from  which  hia  cattle  escaped  iMo  the 
plalntiCP's  land,  through  the  defect  of  a  fence  which  the  latter  ought  lo 
have  repaired(«;).  In  some  cases  the  law  allows  gwieral  pleadln|^fer 
a9>iding  prolixity  and  tediousneas(x).M  The  certainty  or  ge^Mealiif 
which  is  required  in  pleading  depends  on  the  nature  of  the  aebject 
'inatter(y))  and  this  has  given  rise  to  the  distinctioe  between 


(r)  Ante,  366.— Rider  o.  Smith,  ST.  v-  Whitucre,  1  Leon.  249 Com.  Dig. 

R.  768.— Grimstead  v.  Marlow,  4T.  R.  Pleader,  E.  3 — Bac  Ab.  Pleas,  T.  5. 
719,                                           -  (»)  Id.  Ibid.       . 

(«)  Co.  Lit.  283.  a— 1  Saund.  298.         (v)  1  Saund.  345.  n.  2. 
n.  1-  (r)  Go.  Ui-  903.  b.— Bae*  Ab.  Pleai» 

(t)  Chubb  and  Mallock,  Hil.  T.  51  1.3— Barton etal.  v.  Webb eta|..  8T. 

Geo.  3-  K  B.  R.  463 — Shum  at  al.  «.  Farringtont  1 

(fit)  1  Saund.  274.  n.  1.— Moore  et  Bos.  &  Pul.640. 
nx.  V.  Jenes>  Ld.  Raym.  1539.— Blunt         (y)  Id.  ibid. 


(83)  Vide  StoyM  v.  fFe9$eott^  2  Day'i  Mep>  4ia  Cruj^  t.  Crofm^  3  JoAnc.. 
jReff,  242,  A  plea  by  a  defendant  who  bad  been  discharged  under  ibe  act  for  the 
relief  of  debtors,  with  respect  ^  the  imprisonment  of  their  persons,  th^  he  had 
been  tfiscfiar^ed  out  of  cuttodt^  by  dne  courte  of  lav,  ii  bad.  Cttrrie  U  fVhitne^  T. 
Henry f  2  Johiw-  Hep*  433* 

(84)  Vide  Postmaster  Generat  U-  S-  ▼•  Cochran,  3  Joknt.  JHep.  415,  416.  Jbi^he* 
V.  Smth  UMUier,  5  Johns,  J^ef^  168-  Frary  t.  Dakiu,  7  Johnu,  Rep,  79.  In  set- 
ting  forth  the  proceedings  of  an  inferior  eottrt  or  magistrate  (for  instance,  ia 
pleading  the'dlscharp^e  of  an  insolvent  debtor^)  it  is  only  necessary  to  set  forth  to 
much  as  was  sufficient  to  give  tiie  ^urt  or  magistrate  ^urisdieUon,  and  then  to 
state  that  ialiter  procensum  ett,  such  pf«|peedingt  were  theieiqKm  had»  tfi«t  a  cer- 
tain judgment  yrm  rendered,  (or  that  the  defendant  #as  discharged  from  his 
debts  )  Service  t.  Bfermmne,  1  Jiohnt,  Rep.  91.  •  PeebUi  t.  JCf/lfe,  3  Jekiu.  Rep, 
363.  Frary  ▼.  JDaHn,  7  John»>  Rep,  75.  CantUUn  v.  Gravet,  8  /aAnt.  #i^.  47^ 
Ante,  355.     Cruder  y.  Croptiy,  S^lJoh^i,  $t^  243. 


r 


■^T" 


TBVm  qiTALITlEB.  379 

and  aiSnnAdTe  pl«M(z};  If  the  dA&ndaat  be  bound  to  perferm  all  the  n. 
covenenu  of  en  iodeDture*  if  they  be  all  in  the  affirmative,  he  may  plead  ^^^"'"''' 
parfermance  thereof  geoeiallyf  Mid  is  not  obliged  to  exhibit  to  tbe  court 
a  perferniaoce  of  eaah  of  them,  for  this  would  overload  the  proceed- 
iogSy  wboB  aoHf  one  of  the  covenants  might  be  in  controversy  between 
the  parties(e)i  but  if  any  be  in  the  negative,  the  defendant  must  plead 
4»ec3aUy  to  aaefa  of  thenitand  generally  to  the  affirmative  covenants,  for 
a  oagative  cannot  be  perfbrroed,  and  we  have  seen  that  the  plea  of  non 
if^rtgU  ccnvtntioncm  is  not  sufficient(d),  though  in  the  latter  case  the 
mispleading  will  *be  aided  on  a  general  demurrer(c);  so  where  the  [^  *516  J 
joovenant  is  to  de  seme  act  of  record(cOf  or  any  matter  of  law,  as  lo  con- 
vey^  diichai^  ap  obligation!  ratify  or  confirm,  &c.  performance  must 
be  pleaded  specialljpi  because  being  a  matter  of  law.  to  be  performed,  it 
onght  to  be  exbibitod  to  the  court  who  are  judges  of  the  law,  to  see  if 
it  tie  weU  performed}  and  not  to  a  jury  who  are  judges  only  of  the 
&ct(e};  and  general  pleading  is  not  allowed  in  actions  of  slander;  and 
therefore  where  a  defendant  pleaded  that  the  plaintiff  had  been  illegally 
connected  with  a  gang  of  swindlers,  and  had  been  guilty  of  defrauding  , 
divers  persona,  without  stating  any  namesi  the  plea  was  held  bad  on 
deiniirrer(/);  and  in  pleas  in  trespass  in  particular,  the  facts  justifying 
eve^  part  of  the  ma^er  which  the  plea  professes  to  answer  must  be 
stated  )ivhb  great  precisiooi  as  if  a  vfounding  be  justified  under  a  latitat, 
theettempi  to  rescse  or  other  resistance  must  be  fully  suted(^);  and 
if  an  officer  justify  breaking  an  inn^r  door  of  a  house,  in  Order  to  search 
fiur  and  arrest  a  partyt  it  roust  be  alleged  that  he  demanded  the  Jkey,  or 
that  no  one  was  present,  of  whom  such  demand  could  be  made,  and  it 
ia  not  sufficient  to  say,  that  the  door  was  locked,  so  that  without  break- 
ing open  tbe  same  the  defendant  could  not  enter,  without  alleging  the 
particular  circumstances  which  rendered  the  breaking  neces0ary(A) :  so 
in  pleading  ^matters  in  excuse  all  the  circumstances  should  be  8hewn(<).i'  u  *5 1 7  1 
Necessary  circumstances  will  however  in  general  be  intended  in  a  plea» 
as  if  a  feofi*ment  be  pleaded,  livery  need  not  be  alleged,  for  it  shall  be 
intended(i('),  and  it  is  not  requisite  to  have  so  much  certainty  in  plead-  . 
ing  a  matter  which  is  only  conveyance  or  indocement(/)}  or  for  matter 
ill  the  negative(m). 

[   (x)  Id.  ibid.p-8bow.  Pari.  Cas.  97-  (s)  ^  SauAd.  290^  n.  l^regory  et 

(a)  Id.  ibid.  uz.  v.  Hill,  8  T.  R.  999. 

Ih)  Id.  l^id^-^HodgMD  9.  The  East  (A)  Batcliffe  «.  &irton.  3  Bos.  k       * 

lodia  CaiBfany»  8  T.  B.  380.— Taylor  Pul.  233.— Sed  vide  nprigg  v.  Ncal,  3 

V.  Keedhaasi  3  Taunton,  378.  Lev.  93. 

(c)  Id-  ibid.  (0  Bao.  JLb.  Trespasi,  I 

id)  id.ih|d; 

(«)  Id.  kbid. 

(/>J'ADaon  1^^  Stewart,   1  T.  R.  ^nd  346.n.3. 

748.  ^         ^       ji  jTI^  Com.  I»g. Pleader,  B.  11. 

«.»^— M^i^fc— ia*iii^»^.^^—i >^— w— — ^H— I     11  111.    ..^i       ■       An,         I*  .■     — ^■.i^M^^ 

-»  '  .  . 


(Jb)  Oom.  Dig.  Pleader,  B.  9. 

(/)  Com.  Dig. ^Pleader,   E.  10.— 1 
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IT.  With  regard  to'  the  certainty  required  ift  ft  plea  in  die  statement  of 

Q«AiiTi£8.  ^^  ^^^^  ^^^  /i/oce  when  and  where  material  beta  ha?e  happened^  we 
have  already  seen  that  the  time  and  place  mentioned  in  the  declaratjon 
must  he  adhered  tOy  unlets  it  be  neceasary  fat  the  defiance  to  tarf 
thererrom(»).  Matter  of  discharge  as  m  release,  8cc.  meat  be  shewn  to 
have  taken  pfcice  after  the  trespass,  8cc.(o),and  at  eommon  bw  in  plead- 
ing: payment  of  a  bond*  fcc.  it  waa  necessary  to  shew  thatit  was  mude 
on  the  day,  flcc.(/i).  Unless  a  particular  place  be  material  to  the  de» 
fence,  it  does  not  appear  to  be  necessary  to  state  any  place  where  the 
facts  happened  ;^  for  though  a  distinction  was  formerly  taken  between 
a  plea  in  abatement  and  a  plea  in  bar,  a  venue  is  now  unnecessary  in 
both(9).  The  doctrine  of  venuea  was  clearly  and  correctly  stated  bf 
Eyre,  C.  J.  ill  Ilderton  v,  Ilderton(r),  who  said,  **  that  as  defendants, 
[^  *518  1  with  respect  to  transitory  matters,  are  obliged  to  lay  the  venue  *ln  their 
pleas,  in  the  place  laid  in  the  decluration,  and  since  the  statute  4  *Ann. 
c.  16.  s.  6.  has  directed  that  the  jury  shall  come  de  eorfnrt  tomitatui^ 
the  law  of  venues  will  be  found  to  be  very  substantiallf  altered,  and  to 
'  lie  in  a  narrow  compass,  and  the  distinction  betn^en  laying  no  venue  at 
all  in  a  plea,  and  being  oUiged  to  lay  the  same  venue  as  in  the  decla- 
ration will  be  a  disilnction  without  a  difference ;  and  the  principle  now 
i.ii»  that  the  place  laid  in  the  declaration  draws  to  it  the  trial  of  every- 
thing that  is  transitory,  and  it  should  seem  that  neither  Ibrms  of  plead- 
ing nor  anci^t  rules  of  pleading  established  on  a  diffisrent  principle 
ou^ht  now  to  prevail"(«).  ' 

6tbly,  Must  6thly,  We  have  already  seen  that  pleading  is  a  statement  of/aetSf 
Dofiltlve^aiid^^^  not  a  sutement  of  argument,  it  is  therefore  a  rule  that  a  plea 
not  argu-  should  be  direct  and  positive,  and  not  by  way  of  rehearsal,  reasoning,  or 
mentative.  ar^^ument'^  which  would  tend  to  create,  unnecessary  proli!«ity  and  ex- 
pense(r),  and  deeds  and  other  matters  should  be  pleaded  according  to 
their  legal  operation,  though  differing  from  the  words(u) ;  thus  if  scire 
*  facias  be  brought  against  a  parson  for  the  arrears  of  an  annuity  reco- 

vered against  him,  and  he  plead  that  before  the  writ  brought  he  had 
*     resigned  into  the  hands  of  the  ordinary,  who  accepted  thereof,  this  plea 
is  argumentative^  for  he  should  haire  pleaded  directly  that  he  w/sis  not 

•  * 

(n)  Ante,  508,  9.  {r)  3  Hen.  Bla.  161. 

(o)  Wimbish  v.  Talbois^  Flowd.  4tf.  («)  1  Saond.  8-  n.  % 

(p)  Fiilmerston  v.  Stewart,  Plovd.  (/)  Ante,  316.— Co*  Ut.  303.  a»  304. 

*'        104.— Com.  Di If* .Pleader,  E.  6.  a.— Com.  Dig.  Pleader,  fi.  3N»— The  King 

(9)  1  Saund.  8-  n.  2.  ace— Vin.  Ab.  v.  Johnaoa,    6  Bast.    597^— Aiade   *. 


Triul,  a.  pi.  20-^oin.  Di{^.  Pleader,     Drake,  Hoh.  395. 

C.  20.— AdamiTv.  l^tcher,  I«utw.  1466u     .   (u)  3  Saund.  97*  b.  n.  3«— Bae.  Ab. 

con/r.  •  neas,  1. 7, 


'  .  .  ► 


■  ■  ^  ^ 


(86)  Acc;  Thomai  ff,  f^ttm^eyt  6  Joftm,  Re^^  33,  34.    Furman  v-  Hu»kin,  2 
Cain»^4  Rep*  375*       »  »  •  -      . 

(87)  Vide  fletQher  v.  Peck^  %  Cnmc^,  126.    -^Jwicer  v.  Southwick,  9  JoAn*.' 
Mep.  313.  ■  '  ' 
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*parsoii  on  the  dif  of  Che  ivtit  brongbiy  Instead  of  merelf  pteadtog  facta       IL 
from  which  that  concloaioo  was  to  be  ilrawn(tr);  ao  a  antrender  by  ^P^   f  v^^N 
mdon  of  law  ahoojd  be  pleaded  aa  a  aorrendery  and  not  merely  circum*  ^  ^ 

atantially ;  thus,  if  a  aarrender  be  by  acceptance  of  a  new  leaaci  it  ia  not 
aofficient  to  aay  that  the  leasee  being  possessed  by  a  former  lease  the 
les^r  demised  te^lm,  hot  the  plea  sbonld  be  that  the  leased  surren« 
dersdf'aiid  then  that  the  lessor  demised,  or  that  the  lessor  entered  and 
demiaed(w).  An  argumentative  plea  is  aided  after  Tercficf,  and  npon  a 
general  demurrer(jr).**  It  ia  said  that  there  is  this  sort  of  affinity  be«^. 
tween  an  argumentatlte  plea  and  a  negative  pregnant,  that  aa  the  latter 
b  a  negative  pregnant  with  an  affirmative,  so  the  former  Is  an  affirma- 
dve  pregnant  with  a  negative,  and  that  the  core  for  both  ia  in  most 
eases  to  add  or  at  least  to  substitute  a  direi^t  denial  of  the  aubstance 
end  gist  of  the  declaration  or  pleaf  which  ia  to  be  attswered(y). 

fthty,  Every  ptea  should  4)0  so  (Headed  «a  to  be  cafutble  ofirMf  andTlhly,  Bfost 
therefore  must  conHist  of  matter  of  fact  ^  the  exUfence  of  which  may  •^^2!aL**^  * 
tried  bf  a  fury  on  an  issue,  or  its  wffieieney  as  a  defence  may  be  deter* 
mineo  by  the  court  upon  demurrer^  or  of  matter  of  recortt^  whidi  is 
tri;»ble  by  the  record  itseir(2);  and  if  fact  be  improperly  complicated 
with  matter  of  law,  so  thUt  it  cannot  be  tried  by  the  court  or  jury,  the 
plea  is  *bad,  aa  if  the  defendant  plead  that  A.  lavffuUy  enjoyed  the  [  *5tO  } 
goods  of  felons,  it  will  be. bad,  for  the  jury  cannot  determine  whether 
he  Itn^tty  enjoyed,  nor  the  court  whether  he  in  fact  enjoyed,  "and  the 
plea  should  h  ive  stated  the  particular  fiicts  and  title  by  virtue  of  which 
A.  did  enjoy(a).  So  if  the  condition  x>f  a  bond  be,  that  he  will  ahew  a 
Huffitient  dischfirge  of  an  annuity,  it  is  bad  if  he  plead  that  he  shewed  e 
sufficient  discharge,  for  the  jury  cannot  try  whether  ii  is  sufficient,  and 
he  ought  to  have  shewn  what  discharge  he  gave,  in  order  that  the  court 
might  judge  whether  it  was  sufficient(^);  but  where  the  effect  of  the 
words  represent  a  matter  trisbfe,  it  is  sufficient,  though  according  to 
the  precise  words  it  be  not  triple,  as  in  covenant  for  quiet  enjoyment, 
free  lN)m  arrears  of  rent,  a  plea  that  he  delivered  money  to  the  plain- 
tiff with  intent  that  he  should  therewith  discharge  the  arrears,  will  be 
sufficient  though  the  intent  is  not  triable,  for  it  is  equivalent  to  the  alle- 
gation that  the  defendant  delivered  the  money  to  psy(0*  A  defect  in  this 
respect  in  a  plea  may  be  aided  by  the  plaintiff's  taking  issue,  upon  a 

(v)  %  Anders.  179,  180.-*Bae.  Ab.  er,  B.  34.— The  cuse  of  the  Abbot  of 

Pleas,  h  5.  Urata  Marcella,  9  Co.  94.  b.  25.  a. 

(tv)  Com-  TA%,  Surrender,  V.  (a)  The  ease  of  the  Abbat  of  Strata 

{x)  Com.  Dig.  Pleader,   £.  3^*-Al-  Mareella,  9  Co.  25. 

leyn,  48.«— 2  Saund.  319.  n.  6.  •      {h)  The  case  of  the  Abbot  of  Strata 

(y)  3  Reeve's  Hist.  435.— -Bac.  Ab.  Mareella,  9  Co.  25.  a.  €t  vide  Martin 

Pleas,  I.  6.  and  others  v.  Smith,  6  Bast,  561,  2. 

(«)  Co-  Lit  303.  b-^Com.  Di]p.  Plead-  '  (c)  Grifith  v.  Harrison,  4  Mod.  249. 


(88)  Vide  Spencer  v.  Sovthmck,  9  Johnt.  Hep,  313. 

(89)  Vide  Frmy  v.  Dakin^  tfohnt.  Hep.  78. 
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n.        triable  poiiit»  bm  if  Im  shanld  take  iiive  upon  an  faanaterial  matter  il 
QvAsmss.    Q^giii  1^  iMeeaaaiy  le  avard  a  vapleader. 

eihly,  Miift  sthlf)  Eveiy  plea  alKwld  be  true  aed  capaUe  of  proof,  fiir  as  it  hae 
^  ^'^^  beem  quatntiy  ^aid,  truth  ia  the  geodeeaa  and  virtve  ef  pleadiog,  as  cer* 
tainty  ia  the  grace  and  beauty  of  it,  and  if  it  appear  judicially  to  the 
court  oD  the  defeodant'a  own  ahewiog,  tbat  he  hathfieeded  a£ilae  plea 
*f  91  3  Hhia  ia  a  good  cause  of  denittrrer(d) ;  aa  where  the  deSMidaiit  pleaded 
to  debt  upon  bond  cohditloiied  for  perfermance  of  covenanta  coulalned 
in  an  Indenture,  which  he  pleada  with  a  profert,  that  there  were  no  eo» 
Yenauta  contained  ixt  the  indenture,  and  upon  oyer  by  the  piaiDiiA  It 
appeared  that  the  deed  did  contain  dtrera  covenaota  on  the  part  of  thm 
defendant,  the  plea  on  demurrer  was  held  insuflicient(tf>  Sham  plead- 
ing  waa,  as  we  have  already  seen,  formerly  considered  a  very  culpable 
aboae  of  the  justice  of  the  court,  and  waa  aet  aside  with  coata,  and  the 
pariiea  concerned  in  it  wese  censored  and  otherwise  puniahed  aecord- 
ing  to  the  discretion  of  the  court(/);  by  the  modem  practice,  however, 
many  false  or  sham  pleas,  though  they  delay  the  cause,  are  allowed,  but 
they  are  not  encottraged(jr).^ 


RtnLaa  or 

COaSTBlTC- 


1st,  Gofl- 
stnietiea 
asaiiMtthe 
plea. 

[  •sea  ] 


The  rules  which  previdl  in  the  comtruction  and  allowance  of  a  plea  in 
bar  are,  lat,  that  it  is  to  be  construed  most  strongly  ap;ainst  the  defend- 
ant ;  3dly,  that  a  general  plea  if  bad  in  part,  is  bad  for  the  whole ;  and 
3dly,  that  surplusage  will  not  in  general  vitiate. 

1st,  As  it  is  a  natural  presumption  that  the  party  pleading  will  state 
his  case  as  favourably  for  himself  as  possible,  and  that  if  he  do  not  state 
it  with  all  its  legal  circumstances  it  is  not  in  fact  favourable  to  bim>  it  is 
a  rule  of  conatrucdon  that  a  plea  which  *has  two  imerniments  shall  be 
taken  most  strongly  against  the  defendant(0 ;  therefore  in  trespaas  if 
the  defendant  plead  a  reteaae  without  aaying  at  what  time  it  was  made, 
it  shall  be  intended  to  have  been  made  before  the  trespass  was  commit* 


(d)  SUde  V.  Drake,  Hob.  S05.— Bac^ 
Ab.  Pleas.  G.  4.— Johaaton  v^  Alston, 
1  Cainph»  Mi.  Pvi.  176.— Hole  v.  Findl, 
.3  WUa.  394 

(tf)  Smith  V*  Tcoaians,  1  Sauad*  310^ 
7.^1  fiaand.  9.  b.  n.  1. 

(/)  Ante,  505.— Bac.  Ah.  Pleas,  G. 
4.-41ola  V.  Fiacb,  2  Wils.  394. 


(j)  Ante,  S05.^John8toB  V-  Alston, 
I  Campb.  NL  Pri.  176.— Anon.,  Silk. 
517. 

(i)  Com.  Dig.  Pleader,  £•  6.— Co. 
Lit.  303.  b — Coltblrst  «.  £ejttshiii» 
tiawd.  S9.  and  Wimbiih  u  Tailboi^ 
Flavd.  46.— Ante,  341,  a 


.(90)  That  each  plea  must  be 


hi  itsdf,  vide  post.  S43.  a.  (110). 
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tedfit);  8D  at  common  law*  if  to  a  bond  t!ra  defendutf  pteadpifm^kRvu»oF 

COKBTJIUC 
TXOVf  &C. 


shall  be  intended  to  have  been'  made  afier  the  day^  appcwited  for  pay  ^^""*^^^' 


aient,  if  be  do  not  aver  it  to  be  otberwiaev  and  in  pleading^  a  promise 

by  a  third  persan  to  pay  the  debt  of  another,  it  must  be  stated  to  have 

been  in  writing(/).    But  this  intendment  in  coDstrnction  doe^  not  ob* 

lain  where  it  tMuld  be\iDconsistent  with  another  part  of  the  |ilea(m) ;  '   ' 

and  there  are  seme  easesin  which  matters  are  implied  in  &fOQr  of  the   • 

•plea;  thus  it  is  said  by  Lord  Coke,  that  all  necessary  circomstances  im* 

plied  bylaw  need  not  be  expressed,  as  in^e  plea  of  a  feoffment  of  a 

manor,  livery  and  attoroment  are  implied(n);  so  wheroi  it  is  pleaded 

that  land  was  assigned  for  dower,  it  is  not  necessary  to  say  it  was  by 

metes  and  bounds,  for  It  shall  be  intended  a  lawfiil  assignment)  which 

Is  by  metes  aiid  bonnds(o);  and  where  a  snrreadBT  of  a  lease  for  years 

is' pleaded,  and  that  it  waa  agreed  to  by  the  lessor,  it  is  not  necessary  to 

say  that  he  entered,  for  it  shall  be  mteadedf  and  it  is  not  usaal  to  plead 

a  re-entry  opon  a  anssender,  any  more  than  it  is  to  plead  Uvery  upon  a 

feofilBieot(/k) ;  so  where  it  is  pleaded  that  a  sheriff  made  *his  warrant,  it  L  *^^^  1 

ia  unnecessary  to  si^  that  U  was  under  ins  seal,  for  it  could  not  be  hh 

warrant  if  it  were  not(9}.    &o  if  a  man  plead  that  he  is  heir  to  A.  he 

need  not  say  either  that  A.  Is  dead,  or  had  no  aan(r). 

3dly,  If  an  entire  plea  be  bad  in  part,  it  is  insufficient  for  the  whoIe(#).3dly»  B«d  ia 
We  have  already  in  part  considered  this  doctrine,  in  considering  that  •JJJlJjJ^     * 
plea  must  contain  an  answer  to  all  it  assumes  to  an8wer(r).  In  asmimp^ 
sit  on  several  promi^s  in  different  cdttots,  if  the  defendant  plead  iha 
statute  of  limitations  to  the  whole,  and  it  is  a  bad  plea  as  to  one  of  the 
counts.  It  will  also  be  insufficient  as  to  the  re8idoe(ti)  ;9^  and  in  an  action 
against  an  executor  or  administrator  if  the  defendant  plead  several 
judgments,  recovered  against  himself  in  that  character,  and  that  he  has 
not  sufficient  to  sadsfy  them,  if  the  plea  biB  bad,  or  false,  or  avoided,  as  • 
to  one  of  the  judgments,  it  will  be  bad  for  the  whole ;  but  if  the  judg- 
ments pleaded  had  been  against  the  testator ^  it  would  be  otherwbe(v).M 


(k)  WimUsh  v.  Tailbois,  riowd.  46. 

CO  Allt^  303.— 1  Saund.  276.  a. 

(»)  The  Bishop  of  Salisbury's  Case, 
10  Co.'  59.  b.  Ante,  241. 

(n)  Co.  Lit.  303.  b.— S.  P — ^Ferrers 
^et  al.  V.  Wignal,  Cro.  Eliz.  401. 

(o)  Com.  Dig;.  Pleader,  E.  9. 

(p)  I'eio  V.  ^Pemberton,  Cm.  Car. 
101.. 

(f )  The  Sheriffs  of  Korwieh  v.  Brad- 
8haw»  Cro.  Eliz.  53.— Sheffield's  Case, 
Palm.  357.  8.  P. 


(r)  Da).  6r.— HoUand  v.  9nnk\\n,  1 
Leon.  184r^  Saund-  305.  b^.  n.  13* 

(t)  a  D.  Pleader  ^  36.^Daffiald  «. 
ScoUet  al>  3T.  R.  376.— Idacdoimell 
V.  Macdoimell,  3  Bos.  &  Pul.  174—1 
Saund.  337.  n.  1.— Ridout  et  al.  v. 
Brought  Cowp.  133.    ^ 

(0  iMitt.  509. 

(«)  Webb  V.  tfartin,  1  Leir.  48. 
.   (v)  1  Baond.  Sd7.  %.  iJ^saa  v*  Nay- 
lor  et  ux.,  5  T.  R.  80.— Cok-  et  al.  v. 
Joseph,  307. 


(91)  Vide  Pm-kinat'  JSurbank,  2  Mats.  Rep.  81* 

(93)  Ace  Dwgiast.SatterleeU  others,  IkJohtu-  Hep.  16.  The  plahttiflTahou^ 
demur  specially  to  the  judgmonts  which  are  badly  pleaded«  and  trarerte  the  ce* 
•idue.    JHd,  ^ 


•fc«- 


Rmnor      In  one  C9i%  hovevBT,  U  WM  lieU  Um  if  one  of  the  ju^gotenu  |rtMd«d 

Tio '^luT     ^^  ac^ii^^t  the  t^tatpr  and  a  third  peraoD}  and  th^  defeod«iDt  does  oot 

ah«w  that  the  teautor  aucvived,  vitbout  which  the  executor  ia  not 

chai^eablet  the  plea  ia  bad  tar  the  whole(w);  but  the  propriety  of  thia 

deciaioD  waa  queacioned  by  Lord  Vaugbao(:p).  .  So  if  aeveral  persona 

f  *S34  ]  join  ID  one  pleat  if  it  be  bad  for  onet  it  ia  also  bad  for  the  *^ther8(y)4 

the  ejuef4  of  thia  rule  will  be  cobaidered  oiider  thCv  ^o^d  of  pleadio|f 

by  several  defondan(s(z)«    The  autement  of  aeveral  debu.lo  a  plea  of 

aet-off  ia  an  exceptioOf  and  if  one  of  auch  debia  be  inaufficieiit*  the 

plaiBUff  must  not  demur  jgenerally(a);  and  in  treapaaSf  iiaplea  of  juv 

tificatioD  constat  of  two  &cta|  each  of  which  would}  ifrhen  aeparaiely 

pleadedi  f^mouot  to  a  good  defeocey  it  will  sufl^ieotly  aupport  the  jua^ 

tificaiioD  if  one  of  these  facts  be  found  by  the  jui7(6). 

ddfy,  ftttr-        Sdly,  The  rulea  with  regard  to  aurpiuaage  and  unnecessary  allegap 

plu!ui|>^  and  ^^Qg  |q  ^  (ieclaration  alao  prevail  in  general  with  respect  to  pleaa  and 
t«pueiiaocy.  ,  r    .      ..     ^  x         .  -i.     .  .  .  •     .*«       ,  *.     • 

every  other  part  of  pleading(c);  and  if  either  partyi^  plamtiff  or  defend- 

ant)  allege  more  than  ia  neceaaary  ;to  iotroduce  new  nutter^  repugBaot 
'i|pd  contradictory  to  what  went  before,  in  .any  ^int  npt  material^  this 
will  not  vitiate  the  pleadingSf  ai^rding  to « the  maxtmf  u$iie  per  inutile 
non  vitiaturi  and  such  redundant  or  repugnant  part  ahall  be  rejectedf 
especially  after  a  verdict(flQ.    Thua  if  (be  defendant  in  replevin  make 
conusance  as  bailiff  to  A.  administrator  of  B^  where  A.  might  have  dia* 
trained  in  his  own  nght,  the  words  "  adminiatcator  of  B."  shall  be  re- 
jected as  8urpliMage(e).    There  is,  howeveri  considerable  danger  in 
aurplu^ge  in  the  statement  of  material  matter ;  lor  where  a  party  takes 
upon  himself  to  state  in  any  (Pleading  a  substantive  averment,  or  allegea 
a  precise  estate,  which  he  is  not  bound  to  do»  if  they  be  material  and 
bear  on  the  question,  he  gives  the  other  side  the  advantage  of  travera- 
[^  *S%i  ]   SBg  it ;  thus  in  *Leake's  caae(f ^ ),  it  was  necessary  that  the  plaintiff 
ahould  shew  that  he  had  seme  rijght  to  put  his  cattle  into  the  cloae 
against  which  the  defendant  was  bound  to  repair  the  fence,  but  %  a^mn 
in  fee  was  not  necessary  to  give  that  right  for  a  term  for  life  or  years 
or  even  an  eatate  at  will,  or  right  of  common,  or  the  owner'a  license 
wpuld  have  conferred  that  right(/) ;  the  plaintiff  however  thought  pro- 
per CO  allege,  that  the  right  he  had  arose  from  a  ^eidn  infee^  therefore 
the  defbf^dant  was  at  liberty  to  deny  that  right,  as  mueh  as  any  other 
right  which  the  plaintiff  might  ha^e  lud  to  put  his  c;at#e  into  the  close. 
So  in  another  case(^),  the  ground  of  the  phintiff 'a  actioq  was,  that  the- 
defendant  wou^d  not  penatut  £im  to  c|U(t  down  the  psmaining  200  tr^es; 


(w)  aiaiad  JO,  %X^  n.  4.--1  Saondi  «   (e)  Ante,  332  to  234. 

337-  n<  I.  ,  (cQ  Bac.  Ab.  Pleas,  I.  4.— ^>>injt>ig. 

(JT)  1  Stand.  337.  a.  Pleader,   E.  12.— €o.  Lit.  303.  b — % 

(5)  DaaMd  o.  Scott  et  at*,  3  T.  R.  Sauad.  305, 6*  n.  14— Dakin's  Case,  id. 

3*7.  391. 

(s)  Pmt.  541. 1  Saund.  38.  n.  3.  i^)  Brown  «^.  tHinaery,  Hah.  208. 

(a)  DowsUnd  9.  Thompton  et  al.,  2  (ar)  Dyer,  3d||$.— 3  Sauad.  206.  a.  n. 

ma.  Rep.  910.  31>  33. 307.  n.  34. 

(ft)  l^bbury  e.  IficklethwMte,   1  (/)  I  Saund.  346.  n.  3. 

Taudten^  146*  ^  Cf)  Tatem  et  aL  v«  Perient,  Tel7. 195. 
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in  ofder  to  shew  tkat  so  mioy  troo*  wore  kft  sCiiifiBxio  the  wood,  he  Hints  or 
stated,  that  at  the  tiiiie  of  the  agreemeott  he  had  cot  down  omiy  800  cohvtkvc. 
treeS)  and  though  k  was  not  naeesiif  for  hias  to  haive  stated  that  pre*^^''    ^ 
dae  nnmberi  hut  ha?hig  dene«aO|  and  the  mrasher  that  waa  left  being 
material  to  ahew  the  diwisgn  wMoh  the  phdntiff  had  sustuned  bf  the 
defendint'a  ftfasal  to  penait  hktt  to  cut  them  down,. he  gave  the  de« 
tedaot  an  advantage  of  traimaiog  i\(h).    It  seems  therelbre  that  a  too 
isrecise  OS  parttenlar  statensent  of  material^matter  may  he  taken  advan- 
tage ef  upon  the  trial  of  a  traverse  thereof  but  in  general  not  by  de* 
morrer,  as  the  objection  does  not  appear  upon  the  record}  but  depends 
upon  the  ^evidence,  except  where  it  is  repugnant  or  contrary  to  nsatter  [  HVtJ 
precedeot(t}9  and  though  such  repugnancy  may  not  in  some  caaes  be 
saded  by  ver^t(»»  yet  if  it  appear  that  a  ver4ict  was  given  on  another 
part  of  the  plea,  the  mietake  wiU  be  aided(^). 


IQ.  OF  THB  FORMS  AND  PARTS  OF  PLEAS  IN  BAR. 


The  farms  of  the  various  pteas  in  bar«  which  tMually  oceur  in  pihic- 
tice  in  particular  actkms  are  given  in  the  feltowing  volume,  but  there 
are  some  rulea  which  govern  the  structure  of  pleas  in  general,  which  it 
may  be  advisable  here  to  Inquire  Jbto.  The  pans  of  a  plea  is  bar  may 
1>e  conddered  with  refbrenee  to 

pat.  Ibe  title  of  the  court  in  which  it  is  pleaded. 
'  S(dy.  The  tide  ef  the  teen. 
SMf.  The  names  of  the  parties  in  the  margin. 
4thly.  The  commencement ;  which  inctades  the  statement  of 
let.  The  name  of  thp  defendant ; 
3dly.  The  appioaranccki 
Sdly.  The<kfence; 
'   4thly.  The  actia  nan^  being  either  a  general  or  partial  de- 
nial  of  thft  right  of  action. 
5thi/.  Hie  bo^ ;  whic^  may  contain 
1st.  Indueenmnt* 
Sdly.  Frotestalieo. 
Sdly.  The  ground  of  defence^ 
4thly.  Que  e9t  eadem. 
Sthly.  Traverse.  > 
LsthJy.  The  eenelusion. 

(A)  3  Sauad  Str.n.  M^MMl  a.  23.        (i)  Bac.  Ah.  Plrdl,  1 4/ 
WiUiMUOQ  V.  AlUsae,  S  Em,  45S.  (/b)  Id.  Ibid. 

(i)  Co.  Lit  SOS.  h.  # 

3  C 


3fi6  •»  l%BA8  III  Bjllt.  '-^ 

II.  -^TiieM  will  «ppeir  Aom  ibe  MlMiog'  Ibrfli  :- 

FOBX  AlVD 

Koe   1  Mkkaetmm  Term,  4^  C^  UI. 

*^*'  >      And  the  •aid  Richard  1>7  E.  F.  his  attornef,  (or  *^\n  hn  own 
Doe.  >  prober  person,*')  comep  and  iC(^^  the  wnmff,  or  in  tretpeas^ 
^ibrce,**)  and  injury  v^hen,  ice.  and  says  <that  the  said  Jehii  tra^  fiot 
to  hare  or  maintvio  his  aforesaid  action  thereof  against -him,  bocaiSse  lio 
aays  thaCi  ice. ;  (Ar»*e  fothm^  the  ground  ^  defimct,  mtd  Hemdons^f  «is 
indttemientf  /troteattuionj  f)r  traverH  i$  inatritdf  tend  tfle  fika  ^en  eon- 
ciude^j  if  to  the  controry  ae  fottowe:}  And  of  tMa  he,  the  said  Riehan^ 
puts  himflelT  upon  tiie  country,  8cc. ;  or  if  the  conclusion  be  with  a  tori- 
fication,  the  form  is  thus :  **  and  -  this  he,  the  said  Richard,  is  ready  to 
verify,  wlierefore  he  prays  judgment,  if  the  said  John  ought  to  haro  or 
maintain  his  aforesaid  uction  thereof  against  him,  8cc."    We  will  consi- 
der each  part  separately. 
1st,  Title  of      It  is  usual  at  the  head  of  the  ptea  to  state  in  what  eourt  it  is  pleaded, 
the  court,     as  « in  the  King's  Bench,"  or,  "  in  the  Common  Pleas,'*  or,  •*  in  tho 
Exchequer,"  &c.(^)     But  it  is  appreflended  that  the  omission  would 
not  be  material,  and  that  the  plea  woiaid  be  considered  as  having  refer- 
ence to  the  declaration,  which  must  necessarily ^ave  been  in  the  same 
oourt  as  the  plea. 
2aiy,  Title        With  respect  to  the  title  ^f  the  ierm(c%  plws  So  *lhe  jufiadtction,  or 
^r  ^  «!^'    1  '°  ^^Kementf  must;  as  we  have  seen,  in  general  bo  stilled  of  tho  same 
^    ^       '  term  aa  the  dechiration(d) ;  but  pleas  in  bar  eaafr  bo,  and  uaikilly  afe  en- 
1^     Htkd  of  the  term  of  which  they  ace  pleaded,  which  is  fioquoolly  aiil>- 
sequent  to  that  of  which  the  declaration  isoMitlod(e)«iod  whcvo  matter 
of  defence  has  arisen  after  the  Srst  day  of  the  term,  the  plea  should  be 
entitled  specially  of  a  subsequent  da|(/)u    '  >   . 

3dly,  The  The  namee  qf  the  ftartiea  In  the  margitB  do  not  aMctly  conadtntlS  any 
^*JJ5f^«*^  ^«  part  of  the  plea.  The  sirnames  only  ore  usually  inserted,  aiid  that  of 
parties.  ^^^  defendant  precedes  the  plaintiff 'a,  as,  •*  Roe  ats.  Doe,"(r).  They 
should  correspond^  with  the  names  in  tiie  declaration,  or  if  the  defend- 
ant plead  in  abatement  or  bar,  by  aoetfantr  name  to  that  in  the  declara- 
tion, the  difference  should  be  specified  In  the  margin,  thus,  ^C.  D^sued 
by  the  name  of  E.  D.  ats.  A.  B."(A)  It  has  been  recently  decide  c^  that 
it  is  sufficient  in  a  qui  tarn  action  to  ^millethe  plea  of  nil  debet  with  the 
names  of  the  parties  as  above,  without  the  addition  of  qui  Ifoi,  kc.  to 
the  plaintiff's  name(0. 

■ 

(6)  Sec  the  forms,  post.  2  Vol.  469,  (/)  Post.  2  Vol.  469.— And  lO^  also 

4^0,  471,  &c.  a  suggestion  after  Imparlance,  post.  2 

(c)  See  the  form,  post.  3  Vol.  469.  Vol.  453,  4. 

471,  &c.  (*•)  Post.  SrVol  155. 

id)  Ante,  447,  8.  (*)  Post.  2  Vol.  455.  462, 63. 

(0  Bac.  Ab<  rteas,  €.2.-2  Saund.  (i)  Bsla^o^'tteMr,  T- £«»  383.— Posi 

1.  f.2.a.b.c.d.              '  2Vel-50r. 
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Witb  respect  to  tko  <%MiiKRC«mtfilt«ftil  fimt  th<»  nam*  of  the  defend-  *    llf- 
ant«  we  h«iie  elneady  se«ii  tbat  wto»  tlie  defendant  pleads  misnonier  in  p^^^g 
mbatemeal^a  plea  eemBeooaogiffpifti  tkeirosds^  ^  And  the  sauif  Rictiard,4thly,  The 
aued  by  «h«  namejaf  ttebvti''  orthiw, «  and  ik  agakist  whom  the  «p1ain^  commence- 
.  tiff  batli  eOihibilBd  Ilia  bilft  by  the  Mme  of  J.  S.*  Sec.  la  insiifficient(».  A  '"f"*  539  ] 
plea  in  J>afv  alee  commetmig  in  the  aeme  manner,  wiMMbe  bed  on  de> 
»«iraei(^)l  and  tlaarelbre^  when  IM  detedent  ut  vwsi  by  a  wrong;  nan^e, 
end  wfsbea  10  defiand  is'  Ida  right  neiae^  hia  plito  ahoold  begin  fhurt 
^  And  C.  D.  againat  whom  Ihe  said  A.  B.  bath  exhUhed  his  bHl  by  the 
name  of  &  D*  coaaea  aiM  defends  the  wrong  and  ii^ury  when^  8tc.*'(0* 
•    After  the  samea  of  the  parttoe  in  llie  nwffin,  the  defendattt's  a/rj%eor» 
an^e  and  defence  (venit  et  dtfendit  vim  el  injurkim)  are  |o  be  stated ; 
aome  observationa  haiFO  already  been  made  on  tiiese  parts  ef  plead- 
iiig(m).    The  appearanae  may  in  general  be  stated  taheve  been  either 
lAjMPSMMi  or.  by-«<<omey,  for  a  dMsedaat  is  sliU  at  liberty  m  appear  and 
dfrfend  ini^erson,  and  diia  ia  oaiial  i»  en  ettien  agaHlst  an  attorney  ot^ 
pii80Bei)(n);  and  as  a  fomoMvertt  when  sqed  alooe^  is  incapable  of  ttfr 
ppiMing  an  attotney*,  she  ahould  defiend  in  person^(o);  an  Idiot  also 
should  appear  in  persoui  and  it  ia  said  thotsmy  one  who  can  make  « 
beuer  defence,  shall,  be  admitted, to  dafiMd  fSar  hiaa;  but  alenatie,  or 
one  who  beeonaea  »oe  comM*  ei«piir»  must  en>^ar  by  guardian,  if  he  be 
within  age,  and  byi  atkirney-if  of  foU  ageCA).     An  inf<int  enwA  pAead  l»y 
guardian,  and  not  •by  afltoroey^  or  firochein  omy^),  and  if  he*  whether  [  •^SO  ] 
in  the  ctse  of  a  s^ole  or  several  defeeddbts,  plead  Uj  auumey^*  it  would 
be  error(r)»v  and  tltereibre  the  plaiettif  moot  u^e  out  r  summons  10 
compel  him  to  appear  bpn^rdian,  and  toi  alter  kia  plea,  or  for  leave  io 
vdo  it  for  Jl»iin(«).    A  plea  bir  a  eorporatiop  aggregate,  vi^ich  is  ineape* 
ble  of  a  personal  appearanoe,  muat  purport  to  be  by  attorney(/).    In  a 
plea  by  husband  and  wife,  it  is  atated  that  they  appear  by  their  attor- 
ney(»).     The  plea  should  also  be  in  tlie  name  of  an  attorney  of  the 


(;)  Ame,  455,  6.-.Po8t.  2  Vol.  455. 
Boberts  t;.  Moore/  5  T.  R.  487.^Ha- 
wonh  V.  SpraggSy  8  T.  U.  515. 
.   (Jb)  Jackson  v.  Font,  3  Wtis.  413. 

(0  Post.  2  Vol;  455— 3  Went.  210. 

(m)  Ante,  413,  414.  . 

(«)  Sayer,  217- 

(0)  Co.  Littl25.  b— 2  Inst.  390 --F. 
N.  B.  27-«2  Baand*  209.  c— Ante,  412. 
See  the  form,  post.  2  Vol.  455. 473. 

(p)  Id.  ibid««^Beverl>'8  Case,  4  Co. 
124*  b.— 2  Smind-  333.  a.  4— 43ac.  Ab. 


Idiots  and  Luhatics. 

(9)  Ante,  412.— 2  Satiad.  >17.  f.  1%. 
1.— Hcsketh  v.  Lee  ei  ul.,  2  Saund.  99^ 
96.  n.  2.— Pott.  2  Vol.  455.  472. 

(r)  2  Saund.  212.  n.  4. 

(«)  Sbipman.  9-  Slevens,  2  WiU.  SO, 
2  Saiind.  117  .f. 

'  (t)  Uro*   Ab.   Corporation,  28.— ^o. 
Lit.  66.  b.— Com.  Big.  Pleader,  2  B.  2.' 

(fi)  Foxwist  &  others'  v.  Treniaine, 
2  3aund.  213  —Com.  Dig*  Pleader,  2  A.  ' 
Post.  2  Vol.  455. 


(93)  Vide  Motkey  v-  Grey,  2  J§hn9.  Rep.  192.    Dewitt  v.  Pott,  11  Johni-  Rep. 
460. 

(94)  Whether  the  plaintiiT  may  enter  a  nolle  prosequi  as  to  the  infant,  vide 
aaU,  32.  * 

(95)  Vide  I^emU  Y-  Pstr,  11  Jokne^R^-  460. 
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or  FL-CAt  Hi  bar. 


Iff. 

PASTS. 


^  proper  couit(v)  t  ind  of  tbe  tttoifiey'by  iilflonf  tho  dofeodaat  appoATedt 
unless  there  hts  been  an  order  to  etHmgO)  or  tiM  ptflhnllF  msf  in  tlwse 
coses  rig^n  ju(lgment(«r);  botfliougfi  ilie  apposrance  Imaboen  entered 
in  the  name  of  an  a^ent  to  a  coomrf  attomef,  tbt  plea  mSf  be  ita  tlse 
name  of  the  pitncipal  attome7(x) ;  It  ought  not}  however,  wbetfe  there 
are  several  atlotneys  in  partnersli^  to  bo  tn  tiM  name  of  tic  ten,  bitt 
ooly  In  the  name  of  one  of  iho«i(2^  Wo  have  miraaiy  aiated  ^lo  iigid* 
ficatiafi  of  the  term  d^fhtctj  its  nature,  and  tie  fores  of  It  in  a  pleoin 
bar(z).  Evorf  ^4a  In  bar  atoold  tiegin  Irith  tho  delenee(a) ;  and  it 
should  aeeM  that  if  tho  Jeihidatii  plead  oB^^  part^  aM-ooolbts  tte 
[  HSi  ]  roaidiie,  tin  deleoco  shoold*  be  eonfiaaJ  to  tiw  *pan  Intended  to  be 
pleaded  to,  and  not  cover  the  irliole(aii). 

In  a  plea  of  the  general  issue,  or  other  plea  In  bar  to  il^  whole  dedn- 
ration,  which  merelf  denies  what  is  alleged  In  tlio  declaration,  and  does 
not  introdttco  any  new  matter,  it  la  not  usaal  to  insisn'  the  sHegaAM, 
*  ^  that  tho  pkdntyr  onght  not  to  have  or  makiiaih  liis  afoiosiM  action 
against  the  defendant,'*  bait  after  stsUbg  the  deftoden^s  appearance, 
and  his  defience,  the  plea  Immodlateljr  denies  the  matter  stated  In  tbe 
'declaration,  and  concludes  lo  the  ooontry(6).  But  spodid  pleas,  after 
stating  the  appearance  and  defence,  begin  %ilh  Mm  yiegatloo,  attio  rum 
habere  debet(c)y  which  a1  wti js  idlttd«»  to  tbe  coMBoncement  df  the  action, 
and  not  tft  the  time  of  the  |dea(0,  and  pa)rment  of  Che  debt  after  acdofi 
brought  is  therefore  no  derence(e).'M  tfi  debt  on  a  bond,  if  the  defend- 
ant, by  his  plea,  deny  the  valid&y  of  die  deed,  or  if  an  heir  plead  rien 
fier  denentj  the-  defendant  should  si^  MtfroH  nsn  de&tif  and  not  actio^ 
mn(f),  and  in  this  cafto  the  plea  should  dewrlbo  tho  deed  tm  a  wrkb^y 
or  supposed  wHting  obttgalory,  and  ahonld  pot  admit  that  it  i»  a  deedCj*). 
In  replevin,  if  the  defendiknt  say  bo  well  otrMM,  inatiad  of  wall  ackmow 
ledges  the  caption,  no  objoctstm  con  be  iaken(A>    Wbewtho  matter  of 


(v)  Turner  ».  Willismsj  Barnes,  t59. 
(w)  Margerem  v*  Macktlwaiae,   2 
Vew  Ilep.  sm^ 

.  <^)  Buckler  v.  Rawlinst  3  Hot.  h, 
Pul.  lll.^Moore  v.  Hodgson,  Barnes, 

239. 

(y)  Buna  v.Giiy,  4EatU  195. 

(z)  Ante,  413.  And  fee  further, 
Hampton  o.  Bill,  3  Lev.  240.— Cofli. 
Big.  Abatement,  I*  M. 

<«}  &  D<  Pleader,  E.  27.-3  Bos.  & 
Pul.  9.  B.  a.-*Co.  Lit*  12r.  b.— Ante, 
412  to  414. 

(aa)  Com.  Dig.  Pleader,  E.  27. 

ffi)  Brown  o.  Cornhh,  SaUc.  516.  See 
the  form,  post.  2  Vol.  471* 


•  (c)  Sledhia  v.  SUughton,  Salk.  211. 
post.  S  Vol.  469. 

(%  Evans  v.  Prosser,  3  T.  R.  186.— 
Le  Bret  v.  Papillon,  4  East,  502. 

(c)  Toms  V.  Powell,  T  East,  536 

Page  o.  Wiptei  3  E«8t,  316. 

If)  1  Saund.  290.  a.  3.— Brown  v. 
Comiyh,  Ld.  Rays-  21^-^.  C  2  8alk. 
516 — Post.  2  VoK  510.  n^s. 

(j'>Co8fey  V.   Turner,  Cpo.   Eliz. 

800.— 1  Saond.  290.  n.  3.  891.  n.  1 

Moore  o.  Jones,  Ld.  Baym.  I541>«— 
Post.  2  Vol.  510 — Com.  Dig.  Pleader, 
B.  27. 

(A)  Wfaeadon  4».  Sogg,  Cro.  Jsc. 
373.— 1  Saand^  347.  c.  n.  4. 


(96)  Sed  ▼ido  sat^  ^7%  a. 


m 


rmatu.  v«ut  amb  vakts. 
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S^fmct  «ro«e  btiwro  th»  ciwin— riaint  rf  the  imlC^  «c^  iion,  lie.  ii  '    m. 

.^•Mnillf  tl^  jj^ivpcr.floamimieiiMKti;  tot  no  nMMr  *of^  dfliboce  ^ns^f^^.^'* 

Hig  al^  ■otif  bPtiighti  oui  imyperly  to  pleaded  genmoUf » tot  oug^  p  *5S3  ^ 

to  to  pUaind  in  tor«Cita>i<i«il«r  flMimenspct^oC  tto  •iii<4Vwd  if  Ow 

matltr  oi  rtuftiM^  aim  albr  iame  jatnadi  it  moat  to  ytouiad  Aiu^  dan* 

rim  €$miimtmte(i}i^  mdW  it«jtfiae  aftar  iriaU  an  rwwBprr^^ftwggAi  ia  tto 

MI7  aamad|»iy»..   Ja  an  aatto^  a^aiiMi  hmtoiid  and  «i£B»  toth  aauat  da- 

itodaerf  jai»aa(itop}aa»*r  the  plakitiff<atottlddaBi9iri.avt^  .. 

to  a  f  apiiidiira  ^Htooghrtto  acttoi  to  ja^rely  for  d|a  tprtof  tto  wifeQ). 

Wto«e  ito  pto  uooly  to  a  (mrt  ol  tto  declavaiiaa)  it  inoat  Bol  covaf 

tto  wtoia  daalambn,  tot  OMWt  aacartain  tba  part,  to  which  it  iaap*         / 

pBedf  or  tto  pl>»i4PF  <a*7  deniur(ir};  ttaa  in.,aas{i]iipait  on  aevoral  pro- 

4Baaoa»  if  tiia» diiPpim  plead  ^nMoid^  at^axic^pt  4^  nm  tumtntfrni^  and 

a  leader  of  tto  4/^  and  doaa  not  stov  aa  ta  wMidb j«iMfM»4to  tender 

oa  laadai  Hia  ioaiifidaniC^;  act  in  debt  far  leat  agaiaai  ttoaaa^nee      < 

€§  a  taaai»  if  to  plead «i/<Mar»  aa  mMLf  part  of  t)ie  ragt*  and  aa  «» 

the  vaaidae  that  to  aaaipaad  over-  ito  tarq^  to  aamn^  aliaw  wton  tbm    r 

foiytocaaaa  4bie(m). '  Tto  mode  of  pto4ing  in  ttoae  qaiaa  ia  thus ; 

^  Aad  tto  aald  O.  D.  bf  £.  F.  hia  aitomc]r>  comae  and  defipada  tto 

wreag.awl'  inJQrp«  whaot.to.'*  and  aa  to  tto  aaid  fijat  aoont  o£  tto  aaid 

doclarailtfn^  (enj/*  in-wvenantf  ^  at  to  ike  mM  mfipQ9§4Mea€h  qf^covt* 

nam  >fr««'«iave  mrignni^"  ^ar  if  in  $re4tas$f  <'  a«  to  the  ireoHif^fmd  f  *5$3  ]| 

entetingff^e.**}  etoaMffatiog  tto^atttealar  tjrespaaaga  ineBtioaed  in  tto 

declaialiQaf  and  iBlaBded.4o.to  jaiti^X''^)'  '^^  ^^  ^*  ^*  «^^  '^^ 
the  mM  A.  M.  mtght-  not  lo  hmvt  or  makH»n  kio4^0f€oaid  action  thert^ 

ogaimotMmt  bummeAe-wf^  rito»4^c^a);  aad  at  canunon  law,  toforo 

the  aiatafta-of  Ana^  whiah  inifodaced;  aevaral  plaaa»  it  waa  uaual,  par* 

ticttto^f  ia  acttoaa  ^  treapasa,  £w  tto  defeadaat  to  plead  as  to  the  ibraa 

and  aaaMi  aad  whatever  elaria  agahMt  the  peace  of  tto  king,  not  guil« 

tf  ,  and  aa  10  tto  reaidae  of  the  auppoaed  treapaaaeai  a  jiiimfication(o).  Ia 


(A)  Le  Bret  v.  Paplllon^  4  Eaat, 
502.— Ptoat-  2  Vol.  469.— Tower  v,  Ca- 
fneron  &  Kennedy,  6  East,  414.— but 
pleas  of  plcne  adroinistrayit  and  bank- 
ruptcy conatitute  an  exception^  Harris 
V.  JameSy  9  East,  82* 

£1)  Id.  ibid— Post.  2  Vol.  724. 

0)  Com.  Dig.  Pleader,  2  A,  3  — 
Tampioa  v.  Kevson  et  UX',  Cro<  Jac 
288. 

(ib)  Com.  Dig. '  Pleader,  f*-  27.— 
Kighly  jf.  Bulkly,  1  Sid-  338— Swip- 
burne  v.  Ogle,  Lut*  241. — Macdonnell 
u  Macdonnell,  3  Bos.  &  Pul.  174. 


(Q  Swinburne  v.  Ogle,  Lutw.  241^«« 
See  ibe  proper  form,  post.  2  Vol.  471^ 

(«)  Kigbly  V.  Bulkly,  1  Sid.  338. 

(mm)  As  to  tto  cfiect  of  this  on  tto 
replication  in  trespass,  see  Monprivatt 
V.  Smith  and  another,  2  Campb.  175. 

(ir)  See  \he  form,  post.  S  Vai  470. 
578,  &(:. 

»  •  * 

(o)  See  the  entries,  Hawe  v-  Plan- 
ner»  1  Saund.lO.— Earl  of  Manchester 
«.  V4e,  1  Saand.  34  ~Wri|Wv.  Ram- 
bcot,  Ig^aund.  82. — Greene  v.  Janes,  1 
Saund.  296**Post.  2  Vol.  568. 


(97)  Vide  OdM  ▼.  0urti$t,  8  i»AiM.  Mep.  470. 

(98)  It  is  usual,  however,  to  grant  the  same  relief  an<  motion  as  the'party 
might  tove  obtained  by. audita  qu?ereh.  Bah$rr*  Hdge9  s/  Ul^ert  4J9bm, 
i7ri>.  19LandaeeB.(t»)Sdcd.M^      **  ^ 


/ 
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in*       artimi  «r  tiiiinaiii  to  pmtmmaiL  m^ttk  pmptitff  mtMtmg 
f^^^^^     couotSy  vtrjriDg  iIm  ftewwoi  of  tho  tejvrf  to  t^  tMo<i  powiiiiiii 


UlSfOr  ilio  aaroe  clo80%  U  lo  ufoali  iii<or4tr  tOMootkoesfOmeof  tei 
ml  ^stioa  ploM  lo  each  countt  to  tewkr  tlM  plot  appikiMo  to  all  tiie 
oonoifti  in  tifib  caao  tlw  lyaapaaa—  €oiploioe4  of  kit  In  iliilw  mt  oopnfp 
•ml  wlricli  otvioaawM  to  bo  joatiioi^ao  filat  ooiinienKod  i»  tho  kicro- 
,    AictofypanoftliopleataoAalMafoliowothoatotenamof'i^^ 

iod  it  if  tbooollafod  UuittlM  doooood  graaa,jMj>iiiUiniiiiioit  m-tiiefintt 
oooBt,  and  t^o  eloao  and  giaai»lca.  aatotionod  in  Urlaai  tiioari>  at  tte 
ae  voral  liaoi  adien,  lc€»  were  ^o  ombo  eloae  and  fraaa*  fcyaoioflioih^ir 
or  diffareni,  and  tbat  the  ae«iii§^  and  taUagf  te-  mamioiNid  m  Hie  firat 
count*  aod  the  aaiaiAg  and  tidntng,  tec.  mentioned  ^p^  iaat  eeoiily  oifo 
[  *534  ]  the  8ame»  and  doi oilier  or  diflaaiem(/k>  Bet  »tiii  ii^ligMluiia  arotaw- 
veraablai  JMd  k  inay  he  ^oeetiMiable  wheilMr  tbU  mode  of  pleadingly  ean 
10  atriameaa  be  attppefftC9ci(f ) »  fant  whare  k  kr  eeftain  thai  ibo  Jiffiimt 
eoeota  are  fir  th^oame  tieapaaa*  k  muf  bo  adfiaahle»  ki  order^to  aaira 
*     ecpeoaetta^  risk  tkU  concipp  mode  of  pibadkig.  ' 

5iMy,  the  With  veapeet  lo  ibe  ^otfy  ^  th*  fUea^  which  sinlaa  the  ao^iaanaa  ^ 
Vody  of  tb«  1^  ^^^bM»  k  mnat  neceaaarky  de^^eod  oo  the  ekeamnaoeoa  d  each 
partiattlar  caao.  The  feamaef  tkoae  pleaa  edinek  oeuallf  oeeor 4»  prae- 
tke,  Are  skreo  ki  the  aeooad  Yolumef  and  the  qnalhieatfw  lo  eMamty  of 
um0%  plaoe«eod  other  ctrcomstancea,  hame  alireadyheao  coocidered.  As 
a  firofe»^nMh(t)  aokd  a  /t/rmat  irentfra^a)  more  fraqeently  oaaor  in  re- 
ptteaiioos,  we  wUlpoaipone  the  partteolar  eensiderailMi  of  them^  that 
pert  of  the  work.  In  point  of  form  ki  treapaaa  and  ether  oationi^-when 
the  plea  neceaaaiitf  ataiea  the  treapaaa  te  haee  been  eommHled  aaeenao 
other  time  or  ptaoe  OMkathat  kid  to  the  declai«aian,k  ta  pfoper»knm6«> 
diately  preceding  the  concluaion  of  the  pleatio  allefe  that  the  aeppoaed 
trespasaea  mentioned  in  the  ple%  are  ike  aaitie  as  thoae  whereof  the 
pkintiff  hath  complamcd,  whkh  allegation  ia  uamiUy  tor med^  gu»  e^t 
[  *535  ]  eudemf^  and  in  th&t  caae  the  *plea  also  concludes  with  a  traverse  of 
having  been  guilty  at  any  other  time  or  place,  or  the  plaintiff  may  de* 
inur(t-r).    But  when  it  is  unnecessary^  and  consequently  unproper  to 


(/r)  See  the  forms.  Pleader's  Agst.  cannot  {S^lead  tli»t  they  are  one  and  tlie 

401 — Post.  2  Vol.  605,  606 — 9  Went w.  same.    In    every    second  count,  the 

47-  Sf.    And  see  Sheldon  v-  Cli|)ehviv^  closes*  &e>.  are  stated  to  be  of  A«r  cloafcs, 

Sir  Tho.  Raymond,  449.  where  a  plea  &c.  ante,  397. 

of  tiiis  Aature  was  held  ^uHcient,  but  (9}  Taylor  e.  Herbert,  See  Freem. 

see  Fre^tfn  v.  Btandford  et  al.^  Cro.  367;    Bee.  ^b*  Usury,  ^09- 

ElTz-  355.— Freeston  v-  Crouch,  Cro.  (r)  Com.  Dig.  PLeailer,  N—- Post  2 

Eliz.4^3.— 1  Saund.  299-  c^ftn.  Ab.  Vol  69Z 

Trespass,  V.  a.  4.  pi*  9.  from  which  it  (<)  Cora*  Dig*  Pleader,  G.  1.  &c.— 

appears  that  after  a  plaintiff  has  new ,  Post.  3  Vol*  698- 

asiifaed  aeailier  ekee«  the  defendaat  {rr)  Coei*  Dig.  Pleeder,  E.  31«-*Bate- 


(99)  Vide  Acvmtir.  Kh(^  6  Mmt.  9^  «3«  anta^M-.e.  (6i). 
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>,'tk»  fm«  tu  tvkm      IH. 
seed  mt  te  iitM»ud(««>  a^  fa  ikM  cmb  if  « twrerae  wwe  added,  the|^||^'" 
pto«- would  Jm^mmmmMajt),  titaafb  if  tfa»ti>fiw  ware  daJlwiTE,  h 
'Woidd  be  w^Blad  aa  M/|)la>Bge(ti). 

Erary  ftM-M  bar  auiM  ten  iw  pn)|Hf -MirlM«toi(«X'*'M*  U  ekbaftAlx,  The 
tfrtheaauMiTfOv  Willi  aeMft«tia»,ud  tteUtterlaeMwr«f  BMtter*°"'^'°^'>"- 
ef  £M(raii«fflHtur«f  Meerd.     Aa  aunif,  w  cogawDefriB  replsTin,   . 
■  wUtb  tka^Umdmt  b  mi  Klw,-«a  ■■  iSKSaption  to  tUa  i^  end 
Med  mi-^are  wtif  cAcl«uoa(«).    H  as  awlin  agriHlr  bvahand  md 
nib  betk  •teeld  j«b  io  the  coDclMiliBc  pert  of  the  pltM(f ). 

Wiwn  ifaare  i»  a  complete  inoe  faetwcea  ibe  puiiea,  vie.  a  ilicaet 
■MraMlin  md  segatiiiot  dia  plea  aho^d  fcarie*  to  At  aiu»lrf/{y) ;  u 
«4ios  tfee  flVMnl  iiaua  It  pjeedadi  or  where  the  wMbndiiiit  .einfilf  de* 
■iteeenM  BMienellut  aKeirad  in  the'deniiraiio^'*  aawfcere ito  pluii> 
ttfjdeekneaBaaaafinpvt  ee  n  wwed,«Dd  tbe  dirfi*«t  ^Ada  m  mk4i 
award,  ilMplMinii>tee»dudatot^MnDir}(2}.  And  lUa  eoMludM 
•eeaM  apui^or,  aHboQ^  the  plee  oBweaiyiiy  ciiMeiiii  a  fiumal  tf  g  '436  3 
VCMc(a) ;  Md  a  plae  in  bar  of  ritn  in  amar  to  an  a«awrp  fcr  nn^ 
afcoekt  M  eencl(tdti(^);  and  tjtis  rele  eqMHf  pravaik  wliotber  the  aflr- 
OMMerte-fiMt  in  the  pJeediag,  end  tbe  -ncfaive  aubae^neeC  or  vfc* 
VCT«d(e),  Lord  Hob  tpaiag  declared  that  theae  b  eo  diadMiiM  fatthta 
rtipeet;Biidthet«Are,ilioughibaiie9ail*e  baefcened  hyihe  plwwii'i 
and  the  aflbwativo  bylbe  defendMtt,  a*  where  tbt'fMMH^  fai  Ua  do*  - 
alentien,  ellegee  a  ferce^  in  Beii-pojnxuntef  a  wvwaf  fBOser  owa-par^ 
liauW  d«r,  a*  in  ra»  repairing,  M.  utd  tiw  dafcndaat  pleads  toMfai 
lUtm,  or  tKat  be  did  repair,  tbe  pte»  alioiiU  rnrlMda  to  Uw  country; 
but  in  debt  on  bond,  iftkevdeclaraiion  be  ^iMMl^eod  tw  penicelar 
breaeh  be  aaughcd,  a  plea  of  performance  of  tfae  oocMHtioD,  mnit  oiM> 


man  V-  Woodcock,  Cro.  Jic.  373 — 2 
Saund.  S".  n,  3 — 9m  the  (nrm,  po*t.  3 
Vol.  379-  600.— Mo«i)m  «.  Fabripi, 
Cewp.  I 


(•4  Kn«  et  us.  v.  Tebbtrt,  Skin, 
ar.  8.C.C«nb.  SSk— Com.  Dif.  PkaA. 
•r,  E.  31. 

'    <j)   3  lanid'  S.-  D.  3.— Coei.  Kg. 
Ftetder,  B.  3k  ' 
•fe)  «MeR  K.'Geddacd.  BA.  641,  3. 

(•>«a*i.  Ur  PkMiiP,  «.  3«,  be— 
Co.  Lit  303-  b. 

(w)  t  Semid.  :48-  n.  7.— Co.  Lit.  303. 
•.— Btett  V.  Sigdcn,  Flowd-  Com.  343. 


(z)  Com.  Dig.  Ple«kr,   3  A.  3.— 
WatkiiMon  et  uz.  «■  Tnmor,  Cra.  Car. 
394l 
'      (f)  1  Skiuid.  103.  n.  l.-C««.  SUf. 
Plwder,  t  39. 

(i)  Com.  Dig.  PlMtdcr.  &.  33.-^ 
Seund.  337.  a.  L— RoberU  «.  |lutiitt, 
3  Swnd.  let.— Mid  1  SMied.  103-  a.  1. 

ft}  1  Bmind.  103.  V—Con.  Dlf. 
Plwder,  ,mi3. 

(*)  Home  >.  Uwte/U  Wt9*^  ML 

Post  3  Vol  fire. 

-  W^kbiicr  »  Kilb]h  Cutb.  68, 9,— 
Cob.  Dig.  Plekder,  E.  33. 


(M«)  Tide  JMnAfl* 
r-  Crag,  2  Jtint-  Ref.  43*. 


%C»mtmsy.Mntr^Oti^*a^«li.  ,)b^iirO*i 


392  «v  FUM-m  muL^ 

r^n.^^  foct  as  weR  at  matttr  •£  racord^k  alMiM  ooKchMb  to  Hm  cawitr]r,VM  m 
.  if  it  te  alle^d  in  a  dtdantion,  Umh  Um  plaiaiMF  faaiaaai  totlMa  pra^ 
laatt  «^  tha  dehndam  piaad  that  Uie  pkuMiM4idmkpfocm9tlmmmm 
Uw  fPoaoaaaMiil  it  tHa  piteailiid  pqiDtiiiilBM;  aoif  Oi^  iiiiiiagaf  4 
fim  fiidia  and  a  lairy  under  it  be  put  ia  itaaa(e>  i\ni1  if  a  jdaa  ttan 
atada  vMi  a  tpecial  negaliva  te  Ilia  afltaMiara  aa  tha  iltirliwilnn,  it 
alMMddoaiNMe  to  tbaeaBDliyf  atte  Titffniir  n  ilthr  tnrii  triad,  tM 

[  *s$7  ],tilegailoo  til  Iha  daekaaiiaB  of  the  maUag  of  ^  Irnnt  lirhiiii  *ih» 
ailagadoo  rf  tiie  dettyary/tt  a  dead;  aid  theiafitiai  if  iha  dahadam 
' .  plead  that  ha  dalivfired  the  deed  aa  an  atdow,  lie  aM^  oaMlada^  4li» 
GoantrK/}.  But  where  there  itJM  a  diraat  aegitif».aai  tfipataiaii^ 
the  plea  need  not  to  Gonakida»  aa  i£  in  debt  on  a  bond  laaieaniHi  ih# 
deelhratian  tUe«e  that  the  dafcndant  recaited  ^^  ^  vliiak  ha  4iAmm 
nrrniintj  tni  thn  dtiwiilint  plntd  thtr  ha  airnimnnit  in  mnnnef  ifalhiak<u 
via.  that  he  was  etibed  of  it^  and  gaaa  natioa  to  the  ptaiatil^^a-piaa 
•.  gtvioe  eotoor  to  the  phan^,  aad  raferriog  ihe  sufficiancf  of  theipode 
of  acttMnniBf  to  the  court,  ntaf  conclude  with  a  i^rificatian(jr).  And 
tilHva  the  decitniiioB  it  fimnded  on  matter  of  recard  whieh  it  traver^ 
ed  4n  the  plea,  it  thoold  aat  in  genend  coocliade  to  tha^MMilis^lMil 
thoutd  diaga that  theie  it  no  tnch  reoonl»aBd  nantiif  r«aafJhKi»*  wiih a 
varificatioBf  and^vafdr  of  judgatanti  «t  actiOf  UcJ^h)^  bat  a  «Kifi$aCitti 
appeart  to  be  umaeatttry  in  thit  ctaa»  at  the  piaa  it  ia  the  aagttite(ij^ 
and  if  anmctioB  of'deht  be  brought  haxa,  on  a  judgipamin  laelandf  th^ 
plea  of  nmi  del  retard  aautt  ooocluda  to  the  coimo^i:)*  #•  « 

It  it  an  ettahliahad  rale  in  pleadlngi  that  wheaevc^r  »ev  aMi««r  ia  in* 
tiodaeed  on  lekhea  Me,  the  pleadiog  mu^  cear/ude  mik  a  verifimUonf 

{  *538  ']  or  mremunif  in  order  that  the  other  party  may  *have  aft  opponu^iqf  af 
answering  it(7).^»  The  utual  verification  of  a  plea  a^taipiag  patter 
of /act  rant  thuti  ^  and  tUt  the  said  defendant  it  reedy  to  Tcrify,  where- 
fore he  prayt  judgment,  if  the  taid  plaintiff  ought  to  have  or  inaintafn 

(d)  la.  ibid.  Rogers*  2  Will.  114.-i.M.  «etr.  183. 

(e)  Clerk  o.  Hosktas,  3  Mod.  79^^ '  404  473. 

Com.  Dig.  Pletder^  E.  38.— ntycr's  Bcp.        (0  JPsrtes.  S39^-^Goni.  IMf  .  Pleader, 
308.  399.  B.  S9.-^sii8ht«r  e.  Mefriasa, 


(/)  Watts  V.  Roaewell*  1  Salk.  374.  sait. 

Stoytes  V.  Petrsen,  4  E»p.  Rep.  255.-*  (ib)  Collins  t^  Load  MUdiswy  SRsst; 

Com.  Dig.  ntader,  E.  32.— Post  2  473.— S.  C.  2  SmithVRep.  Sff. 

Vol.510.                    '     ^^  (f)  1 -Stand.  lOS.  n.  L.tad  eases 

Or)  Tare  o.  Smith,  3  liev.  5—- C6m.  ihmet  eited.-M3tai.  IligL  Mtadtat  B* 

Dig.  nesder»  B.  32.  .33. 

(A)  Post  2  Tdl.  49ft.— StndfMI  e. 


H^^talHaaCrMWi 


(lot)  Vide  tjftis  r.  Lee^  S  Mn$.  JSep»  119.    Tkonmt  T.  HiiMNy,  6  J$hM,  JTif . 
26. 
(102)  Vide  Arif t  E3*r^  r.  SH^man,  9  Ben.  Cf  Man.  999,    SmA^.  9fM»fr,  1 


■^ 


t^  bflnfWfwI-iMM*^  w)4>iMMFWl»iaut«  cm  te  ukan  of  tlw  nia  Jl^^'* 
1i>ke(«>    A»«t«(«^>MlNHW.M*i(i4own«  M^i«  uf  oiMlwiea(Oi 
and'  ■  flM  tf  liMdWptty,  tBwigli  iatroilnctarr  of  «ev  mMM»  abiiaU 

It  doiMMMki  fenut  tfwn>M>the  pica  niay  conclude  idfrft  y«rW— 
tfMt  Mfib-lbt  <»umi /(»);*■  If  ii»««r!otr«ord  be  pkaded  n  ■  jiid». 
awW^giitaWdt  for  ihCauM  ie^mA*  fcc-thQ  plea  ilwlild  coMhtd* 
iriMi  i  jWHirfliin  n  Jtri^i  r^niww:  mrin  vRificaiion  bj  tbwrocDPdt  and'lC 
WWlW-Mewnds  b«  pludcd,  they  thotild  ta  retpectlveljT -tcriAid(w}t 
MrtrwttM'of  bN  U  we»  M  matWr  of  rKora.  be  put  fat  iwa,  liw  ' 
— Miy  be  ftftwy,  anaft*  T*«»  awyoiKliid*  to  tfcxtoatryC*).  To' 
tfMM-^^MM^te  «  i«aD^aiK«Ms«inar  Ml^  «P*4S  if  tin  ttaftirtK^ 
flM*IMt> At  < judgmmt  :iaiiMdiRe  M«Hw)(?j|fcil«!n»a,  M»«ed  qol 

*Whew  tW  tJc>  cc«t<fci'«-Tei«ckfiw>jtrii*iwa>lly  mtWrtei  «m  [  •Ut  7 
•  firmer ^^jMH^ni  lit  ki  fltnmr  of  the  MMdInt,  wMchils  tdrnw^  dte  A- 
MMlri  ffT  paUUn  oF  ike  plea(a),  u  •••lAerofora  tks  dcCtsMnt-  |iMfa 
•*jiid|iiiMt  ifstlHi  hU  plalMMF  ottght  fv  hMe  or  MdAlain  hU  efopinid 
«-«MlMMklMllf  egdDit  lyn,  Sec."  Thi»  fniw*  oBght  to  :enii>e»* 
wM^itfita  RteBdM  MtlnB-paB^Kf  intlt«f>lktft  wd  thefeArenMh- 
flf  ditMb»*riwin  ifter-the  commMiMMaeiii  sf  4lie  niteftoaM  brWI» 
.  <!■<■<  uMlK  ■  fHiyw  »>  -to  lhe;^M«p  neiDteiiBiice  o£  (feo-SBit(4^  w  • 
I^Mr^rtkiMHMlfcwkiefa  contuBi'flwnur  in.^rt  ehiMcMntief  d»Mll) 
sKouid  sirtcily  lie  |>Ieadetl  iiccordingly(c);  but  a  mistake  in  flwee  Miei 
(with  the  exception  I'fTrmerl]!  noticed  io  pleas  in  abatcment)(<f),«Ut  Mt  ■'■'."■"  ^ 
vitiate,  and  the  court  will  ex  officio  give  judgment  in  favour-ofrtlM  <•• 
fendant,  according  to  the  substance  oT  the  plea  wiiliuut  rcTeMnce  to  il> 
conclu3ion(i;J.  In  an  action  of  debt  the  defendant  in  pleadin|  *  tendet 
ought  to  conctade  bis  pIcC)  by  praying  judgment  if  tbe  plainUff  ought 

(r)  See  the  form,  pott.  2  Vol.  470.  ford.  Hub.  344.— Ante,  53S. 

(0  Birvey  «.  Stokes,  WilleB,  6,  (:)  Fansliiw   v-   Morriion,   S  SUi:'. 

(I)  Ame,  S35.  1  SiunJ.  348.  n.  7.  i2a  -    ■  ■       , 

{r<>  Miles   v.  WlUi>ins  et  ux-,  1  P.         (a)  Powell  o.  Fitllerlon  •tBV;4'*«a/    . 

Wma.SSB,  9— S.C.  lOMod.160.  2*7.  &  Ful.  423.-3  Saund.  210, 4.-*<«ftt      '   "-' 

Fortes.   334.— Bimei,   330 — Cliarkon  o.  Papillon,  4  Easi,  SOS-  ,      , 

V.  King,  4  T.  R.  ISG — Pitcher  v.  Mar-         (&)  Le  Bret  c.  Papillon,4SMtt  Ml- 
tin,  3  Bos  £l  Pill.  171.  (e)  Powell  t..  Fulkrionct  a^  SIMl-  . 

^v)  Hayman   v.  temtd.    1    Smiiid.  &  PhI.  420. 
103-— Com.  Dip.  Pleader.  B- 33.  {d)  Aaie,  US.  6 

(tc)  Com     Die.    Fielder,    E-    29.—         (0  Le  Bret  t..  P.pillon,  4Ei«,  «(. 

Morse  r  James  et  il.,  WiUes,  126.—  509.— Powell  o.  F.illertoBy  i  »..  k  t." 

3ee  the  tonM,  put-  8  Val-'ilSS.  '  mtn-W^*  V  Manin|ftaiii,  PloW.  CI. 

(»)  i^Mf  306.  aOl^nter-e.  ««f-  2  8wmd.'310.  d.  >     /. 

■  -.— ...p..^        1.y^.,,     ,    ..T^.pi,,    y    >f,..,    ,■.     ■;  .1.       .. ;'     [  ■'        . 

58.  ■       i      ■       %  ^    -  ■■ 


S94  ,     or  PLXAB  IX  BAKt 

UI.  tohave  or  maintaiRiiis  action  Mtecovoronv  danapsjigM^sttbint  iqr 
riRn^"''  >» fii^  ■t^tion,  the  debtis-the  prinM|Ml«and  the  damages Ace.onlf  acces- 
sary: but  iu  assumpsit  ibeidantages  at«.  )lie.pnDci)»al,«u<i  tbereforeiB 
pleading  a  tender  in  tiiat  aciioD,  tbe  defendant  ouKht  to  conclude  tajs 
plea  wjtli  aprajrer  of  judgment,  if  the  platmifT  ouKblJ*  liaT.ciu  nain- 
lain  his  aniqn,  to  recorer  any  morcor  grcM4cr  damai^  iluto.,4he  sun 
L  '540  ]  Mndered)  or  any  damages  'by  reuon  of  tha  noB-p«yveat  tbaMtoffjT). 
Jn  ploading  .matter  of  estoppel,  the  defendant  in  ihe  eonaliaioa^f  t^a 
'f>lea  should  rely  on  11(5-).  •         ".,.-■.... 

-  It. was  enacted  by  the  statute  of  4  Ann.  c.  16.  a,  l-'°<  '^  i^st,AD  adviU' 
«  uge  or  exception  shall  be  talcen  of,  or  for  the  w.)Bt  of  avcjFment  of  hoe 
"/iora<ii»  Ml  Tjer^care,  or  /10c  fiamlut  e»t  verificare  ptr  recof^fi^i  or 
."of  or  for  not  alleging  fireu^  fiatci  ficmcordum,  oran^oti^.  waljtv 
*'or  likoi nature,  except^lhe  same  sImII  be  specially  and  paiai^)ll[|r|y,^*t 
*^  dtwa,  and  shewn  for  Cause  of  demuTfer."  Since  thisstatuteta  wfonff 
,  •rdefeetiw  conclusion,  either  to  the  country  or  with  a  vefificauoDijtcc. 

can  only  be  objected  to  by  special  demurrer(A).   ,  .  ,-1   .       .     .,    . 


QrisTxaiL       Wc  liave  already  seen,  when  considering  tlic  qualities  of  a  pica  in 
"'*•■  bar  ai  common  law,  and  which  still  govern  in  the  fuinijiion  of  each 

ple.<,  taken  separately,  that  it  must  be  bingle,  and  that  duplicity  will 
render  it  insufficient, and  that  the  defendant  could  not  plead  several  de- 
fences to  the  same  part  of  a  dec  la  ration  (i) :  but  now  it  is  enacted  by  the 
fitaUite  4  Ann.  c.  1 6.  s.  4  fc  5.""  "  that  ii  shall  be  luwful  for  any  defend- 
ant or  tenant  in  any  action  or  suit,  or  for  any  plaintiFT  in  replcvioi  in 
any  court  of  record,  with  the  te^vc  of  the  same  court,  to  plead  as  many 
several  matters  iliereto,  as  he  sLiull  think  necessary  for  his  defence ; 
provided  nevertheless  that  if  any  such  matter  shall)  upon  a  demurrer 
[_  "$4I  2  'Joined,  be  judged  insullicienti  costs  shall  be  given  at  the  discrciion  of 
the  court,  or  if  a  verdict  shall  be  found,  upon  any  issue  in  the  said 
cause,  for  the  plainiitT  or  demandant,  coats  shall  be  also  i^ivcn  in  like 
»  manner!  unless  the  judge  who  tried  tlie  said  isiiue,  shall  certify  that  the 

(/)  Giles  V.  Hart,  2  Salt.  633,  3.—  1  Saund-  33S.  n.  4.— Slielley  f.  Wright, 

•  S.  C.  1  Lord  Kajm.  254— Shelley  v.  Wilies,  13. 

Wright,  Willes,  13.  .  -  («)  2  Saund.  190.  a.  5.  Com.  Dig. 

(S)  Co-   Ul-    303.    b — Com.    Dig.  Pleader,  E.  39  32,33. 
Plesder,  B.  31.  BUoppel,  R.— Dsl.  68.  (i)  Ante,  512,  3. 


.   (104)  See  Lam  af  ?,:  T-  un.  II-  *■  32.  *  6  1  BZ.  I?0, 
(lOiJ  See  Xowi  ^  Jf^J.  kh.  36- *■».*■  10.  1 S-^  JI9. 


ortlVSkAL-VUKAA.  39S 

aaW'ddfndMn  «r  teMfitj  or  phttHP'  tn  i«iff«vlrf,md  «  prObabte  ndie  Ot-nrraii 
to  pload  sBcl)  tmiuit^Meh  wptn  tto'tsM  issue  ehall  be  tom^'a^tixM"-'^* 
Mm.    VrmUM^tmiDUicmoMng  in  tMpan  Ihall  ntend  ifraRf  writ, 

^  itif  fitmHttAtutt"(t).  ■      -  .    '^ 

t^li  fMnd^MffCtttl  pleas  is'coniined  to  cctnrtt  af^VKBnli'nrt 
!f  iir4M'eauniy  MXirt,  tbe  defendant  plead  two  or  H>ui»[flWt,  - 
W  na/dBin»r  for  d^iptidtr-  \i\d  in  courts  ot  reco«tf)th*  dc- 
— lot^  pkatf  non  B»sinn[)8ii(/),  or  non  e»i  yartum((ii)jio  th« 
ration,  and  a  tender  as  to  part;"«  for  one  of^fteie  pl«BB 
e*M  »  Mnr  Ibtt  fUn-  pMniiff  ever  \nA  any  tanae  of  action,  and-tlA 
UibVit;  Md  the  da&nnant  wilt  not  be  ittiwed  le  plM'd 
■•it,-*id«tM  sincjL-}obbirig  acf(n),or*non  assuolplMNrt  vHm 
'  <Jfpr  can  tftedefendAit  pleaa«ev)n4rtnitters  whttlfttAjvtra 
It  aatin  ^ver,  nt  imi^iut  occoafilr  trt  imjal  matT*mi>Mf,-mt 
we  mjutf  aHtic  qm  tftin)«<-A}'""  for  ih^ftnt  nWRar  is  triftfift  iifxn* 
bi»hopiand<i»4tbw  by  a  'juiy,  and  if  <I|C  foriner  ta'ftn*M  agMMftht  [  *S43  } 
AaCaodunt,  tka  judge  cannot  aetttff  tSK  lie  bad  a  probable  cMM  «f 
pleading  it.  N«r  is  ttft  kiag  boandltfr^bH  MataMi  and  wlwrehaia 
plaintift  lh«  JJIUddl  caAnot  plead  double 'wiAauit  Itiave  of  «w/IW 
iMf^MM«J(?).  ^fof  doea  tltis  ttuute  miend  'toan)>  action  or  iat» 
■Mlioh  «faB-«^pMnd  Statute(r).  Bvt  ftith  diese  cxceptioda  tfao  dufa»< 
•HMM^in  dMMViM  pleas  plead  as  many.  diSTe rent  gromds  of  defeiK»«a 
MMfWtiWttH^  iMceasar;-,  though  ihep  maf  appear  to  be  ceoirai^BlMy 
llit(*),  ai  in  trespasH,  not  gAtllf) «  justiBeMkni,  MMi  aacoMl 
Wlien,  however,  ittch  pleas  «oit(d  CMate.iM- 


<*>  The- constmcliiin   ■nd   practlre  De  l.a  Coiir,  10  r.iaf,  32u. 
upon  this  itslute  »il1  lie  ibiind  in  Co-         {p)  Anrtcraoii  -u.  Andevsoq,  2  Illic. 

nijn's  DigaBt,  lille  I'li-adtr,  B.  Z  ind  Itcp.  llST.l-lllUicr  v.  rlctclici-,  IJur.   . 
Tidd'f  Pri.clice,4llicdM-f.()l(o609.  (,,)  The  Ki..E  «.  ThS  Archb.Bhop  nf 

(0  Maalelian    v.    HoHurd,    4  T.    R.  York   et    al.,    Willi's,    533— i'oiTcal's 

19*.    ■-■  Kcp.  Excliequcr,  Sr.  A'D.  1801- 

(it)  Jenkins  ■«.  Edwards,  5  T.  ti-  97-  (r)  Morgsn  u   Lurkiip.  J  Stra.  1U4J. 

(o)  Shay  tJ.  Everett,  1  Uos-  fc  I'lil.  S.  C.  Rep,  T-   Hmtl.  36a~-ircyrlok  f. 

323.  foiier.iT.R  701.— Tlie  KiiiK"  "kh- 

(o)  W.  n.  (lO— ThyMl  V.  Ynnn^,  3  aiJson,  9  Ensl,  469. 
Bos.    fc-Piil.     72— Truttenbrodt    v.  (»J  See    ilie    insliince*,    torn.  Dig 

Payne,    12   V...f,\..   206— Shumbeck   v.  Pleader,  E.  S. 


(106)  Ahd  ncin  e«  fnofum,  and  ■  tender  ta  the  whole  dcclaMlion  cannot  lie 
pleaded  tOBeUuT.  Qyglfl  v.  Alm>/,ea,l,  i  T.iiOi!.  459,  VayFr.ciil  at  t^c  'i.iv  anJ 
payment  befure  (he  day  cludi.  be  pleaded ^ogl:l^e^.  Thr.i/iTV.  Bo^trs,  1  Johnt. 
Cat.  152.  .       >    ■ 

(lOr)  So,  Ml  tUTH^m:  tia  mm^t^vi^inAh^eMk^Jm  ^taAc  ttwe- 

ther.     Z,e  Cmm  V.  AtMMM,  IJMKiX  Ob>.«M^  8.C.  Ofctaan,  «».    Amrrv. 
i>iaM«»  C<>4|P,  ir  «rd  vide  past.  5)N|«Jni.    -  ->  '   ■■ 

(1D8)  So  non  est  faotan  vut  «idk<Aa»|g»>bj*tankfnpte^  '■■■fciiii'n  .KUhMm, 


Of  umftu  jut  del&r,  4k*'c»ut  vM  a 

'^^-  wd  rgipil  ilM  <MMMtaK  M  r«l]M«  oM^f  Ml  fltn(t).w» 

Wh«n  Mwat  flMa  ■!■  jiwrfirl  undtr  <M«  .MBiaHi  Hw  •«mM  ad 
iHlwytcw  phw  ilwiMig  w^taewt  »  Ihii— uJimij  ftrl-af  «Mh, 

bw  ^  oafcnon,  ibough  imechirfcal  and  w  4tHgNl«f ipt  ap^Mn  W  M 
—■IK—. of  demurreifu);  aoil  if  in  fact  os  Imm  kMfcini  dbadMdidi^ 
it  hu  fcMB  unpropcrlr  obtuned,  tlio  fttftr  oown^Ai  uthMi  tvalgM 
iviflBMM)  M-  to  apply  to  dic'court  tcMtrike  out  aaxbthi  ipliM(ii>. 
VNMffr  tbtM  are  wTeral  phUt  it  ii  ^yiuble,  u  order  immUi^bi^ 
Nciif  and  espenic,  if  (Tracticabia,  to  refer,  Jn  MfeaoqaaBt  flBM«  ««l« 
[  *f  43  3  rtatanoitttf  tfao  aame  nauer  *ia  a-pnacaiii  ^n,  th^aa—  aawHia 
sMaof'MtWIal  CMOts  bi  A«'dBclarariBn(wv);  b*t M»(flafc4MaM to 
Mfc*Ba4iawigB  of  to  arip  or  ^itiaia  aaotblVt  fiuMTorf  |iln  MMMOai 
•MM!  fey  itael^  onieaa  cxprouljcrafartd  to  by  «  appiwiiriMa  aJk^M 


Otnui  BT    .  is-general  vhwi  iba  defence  is  in  its  nature  jotat*  ■ 
^  «lf  jt^  intlt*aaine  {riea/orthey  may  m 

'<0  Ba^  CMHf  T>.  aoM,  13  But, 
»HL  ■      - 

(h)  aMIh^vraew  V.  Ireland,  Andr.  41S. 

lOS^Byhr  V.  Pirfcburat  et  d,  1  Will..  (w)  Ante,  3M.— Gtili  «.  Mwarll 

319 — Sf^mers  et  &L  v-  Regem,  Cowp,  ct  »1.,  WlUea,  360. 

500,  501— SedTid.'DiikeDfSt.AltMn>  (w)  Grilll  «■  Mannell  ct  al-.  WMm. 

«.  Shert,  I  H.  ft.  375-  3rS:  3B0. 


air.  &71-  I'kiUpi  V-  Wwd  el  aL,  Sir.  1000.  Xon  est  IkLtum  and  aaurj.  I^chmtn 
v.ltice,  2Boi.  i^  Pul- 12.  Tire  general  isaiie,  and  tbe'ilitute  of  limitationc. 
7)n  CasK  V.  Caritret  el  al.,  i'lr^  889.  in  trespisn.  s  license  and  juttification. 
Bat,  .lOr.  Pleai  [K-  2.)  Ill  debt  fgr  rent,  upon  i  parol  denuK,tiil  habuit  in  tcng- 
mentis,  ar.d  nnn  dimrsit-  IJitd.  Non  aasumpiit  and  mfincy.  Wilttn  t-  Atut,  5 
TiKinl'  340.  Non  Icnure,  notUlng  in  arniikt  and  inf^iiir^.  Bid.-  In  replevin,  nan 
■  cepU  »nJ  property  ill  tlie  defendant.  .'iliuteF  v  Pa^t,  Tl  JaUb.  M^  19t.  fin, 
□on  rupit,  property  in  a  Blnngcr  and  libcrum  lencrnenHnv  Maime;  3S4.  In 
debt  for  rent,  u  (ciider  and  eviction.      Caryy,  J^ikinji,  Sir.  tSt. 

(109)  In  the  Supreme  Court  of  Mastacliiuelts,  a  iNOtJMi  for  leave  to  plead 
duublc  to  u  tvrlc  nl'  error  was  denied,  ili;  court  duubtin|[  whether  tbe  aaatata 
allowing- double  p  kid  ills' extended  la  writs  of  errar.  farhtr  w.  pU*m,  1  Jfca*- 
Stp-230. 

C»0)  Mte  #dfed  tMf  r  lew*  af  (be  «iM  nariV-eaariia  h).«toh  of  Uen. 
■nftoicnt  maNer  tn  bv  to  bar  tbe  plaialiff^  action,  aa^lhgy  oaaM  b*  mads  to 
depend  on  htwatatcd  in  tMMpkM..  CaMf*  tf  IT/u faay  T.  AUtp  ■**»  Ji^ 
43r.    *mrv>JHiaHN(tf  flAtr^BJHMk-JNKM^         '' 
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plMdwibMMMDtiaMikw  U  iut»mi<iimittmmmf.i»mu{x)i  «'Ot>iM>mB 
cept  in  an  tflticM  ^\m»  ^whil*  nimiSt^mtm  A»  hmb— il  lit  ji^n  *^^^||^^ 

rtn»gfcthttlHtjm— itrrpnfiliitoflwtlw—»M»l,lM«>i<w^<wt«»rri>(«), 
•ad  lhM|fe  tkde  iMbMnt dafiMDM  Buf  to  iBCM)|irtfia<a];  a>d.m  tiM- 
p«M  asdMttWBipBtalwy^they  mriyJMptly  ple«l  thw  th«  plwWiff 
•mmIM  tkeatftMrt  tbU  rtiar  fa  eelF-defeBCe  beat  the  pUiotiA  at  limf 
■NpMvn^);  oBtlnr  «Baf  jviotlj  plead  tbat  they  were  MTfinM  irf  N< 
a»d  MMpMUedJb*  auauh  in  fab  defence ;  to  whore  two  jiatiWy  an  nv 
VHtlir  iaiNt-«aiTaM(r)i  and  one  of  several  defcndanti  nuv  pUad  aa( 
Sukft  wmI  the  etbar-a  jnatification,  aa  (lit  urfaat,  for  one  defwdaM 
«nM*fc7  plndiag  oMt-tb*  other  o^tda  9it^aa(d).  Jolpt-fanta  and 
•»pMMaiWB  mtm.  JM»  in  n  arcariTi  mi  t  oagDiEance  u  tb^r  bailif 
ifeMiUtoiarviha  eMn  reM(«)i  ^n  UfVnW  i*  "common  nyatwft  [  *S44  *] 
^  lb*  avw«vp«f  each  mint  b»-rfe  kk*  Jfcidlww  af  tbc  wM»««i^ 
«Bd  not  of  a  eaMMo  mtm  whicb  aWtAinti  to  a  mmatf ;  and  when  tbata* 
tien  ia  agahuc  <me  of  aweral  tenaata  hi  onamon,  be  avews  for  bia  ava 
ytwportion,  and  Viakei  cocnizanca  as  baJKff  of  hia  companion  fiNHtw 
retidne((fd);  >*  ho  wayaww  qalj  for  hk  «4viM  riMuv  of  the  (•■l(ac)t 
••d  if  *«,aMia>  of  4«|>lB*in  be  agaimt  Lwa  tenarita  b  conansBrfhaf 
ijionid  JDiDt  on*  avowinf  asd  the  oAeraa  hia4tailiff  maUi^  cogBisaM* 
ibr  m  Miihiiitaiwyof  tberantvand  i&Mt'tbe  one  who  6nt  anda 
•ogiriMMu  tmmint  <*>  tii*  «*■>  f*s'^  "9^  *-^  ocfeerwtw  firat  an>wa4 
jMMi9«pgaaMM*  aa  hU  bailirte  the  otAar  nndirided  mmm.j(/)  s-mt 
if  lba*a-MMMa  U  «en«Bon  diatrahi  i^irtf  hewta,  h  ia-a«d  tkefalMiiM 
«BGh  mnm  mtfUMKif  lt»  Wt{g}i  and  Aoa  tenaot  in  conaiati  OMMNt 
■apw  riaM)  far  iMaif!  ealde  dawtge  feaaant,  bat  be  ought  alio  t»nM*« 
cogntsanca  aa  Hailiff  of  tda  compaiiioD(rlJ.  And  where  Vww  mmh*  are 
defieDdanis  la  replavia  thej  caahot  mafce  Several  avowries  in  tfcelr  own 
right  for  distkict  matters ;  thus  H  ono  avow  for  rent-aervice,  and  the 
Other  fw  »CBt-charge>both  the  avowries  shall  abate,  for  the  court  would 
be  in  do«bl  to  which  of  them  reitira  should  ba  awMtled(i>  Seawal 
panaaa  haviog  acveral  ettBtoa»  cmdM  joia  ia  prcwribikg,  bedassa  the 

(z)  2   Via-    Sh.    75.— Tit.    Acllon,  pltv'm,  K— Huriioii  v.  Barnfay,  S<T. 

Joinder,  H.  D--4;on.  Dig.  Pleiulcr,  E.  K.  S4^.-Kiidien  v.  RucVky,   1  Lev. 

3S.  109,— a-  C.  Sir  T.  Baym.  80. 

<p)  Con.  Dig.    Pleader,    3  A.  3—  * (<U)  Id.  ibid,  post-  2  Vai.  1(3-  a.  *■ 

Watsen  «.  Thorpe  et  us.,  Cro,  Jac-  2311.  3  Tin.  Ab.  59.  pi.  27-  0     . 

TuapiMi  v.  Newson  et  ia.«  Cro.  Jac.         («e]  HairlioB  v  Batnbj;,  5  T.  S.  S4S. 

388.  ~   '  >  Culley  v.  Spearmso,  3  H>n.  Sla.  SST-  '  '   - 

(i)  Wafsleyo^al,«ChanKwfc,  Cro.         (J)  Fallen  c.  Palmer,  3  S^  »/. 

Elis.473.  Barriionr.  fianiby,  ST.  B-»«r. 

(«)  Fitch  V.  SavUng  k  others,   it        ( j)  Id.  ibid.— Co-  Ut.  sect.  314. 317. 
Bca.Bk.SP7<«-3.Med.6r.       ,       ..  (AJ  CulUy  «■  flp««mii^  ^..Hsit'.Bta. 

(t)  3  Vin.  Kb.  K.  pi.  14.  306.    ' 

(c)  3  Vin.  Ah  76.  pL  U  16..  (g..StHgftr's  Baa*.  SGo.  1ft  a— 

(d)  2  Mod.  67.  '         ^  ■  Tey'i  Case,  S  Co.  38.  h- 
(0  Bae.   4b.  Joiot4^nant,  K— Be. 


n^'HMM  19  JBMM, 


Op  ntAB  BT  prescriptbii  t^  ant  doiA  Mt'^m^em  Hie  otheifi^)  $  tli«Ni|fli  mi  •ezcej^ 
imlum!'''  ^^  '^  ^^  lAowed  wlivfe' t«ro^|ieHMft  csraMt  a  jtiHt  trMptasCO- 
£  *545  }  So  pcTieiMd  defeaccB,  as  cwewiiMy  infancy,  tic,  ^loqjM'  he  pleid»i  aepa- 
rately  ;^  and  one  of 'ae^eml  defcndants  may  jnuMfbf  ccMnmaad  ef  ano* 
ther  defendant,  wlio  pleadB  not  gftltjr,  or  soMfert  JMdjpiient  bf  defanHt 
for  his  act  shall  not  take  away  the  ground  of  d^Amcolrom  Ills  seffvnit(iit). 
If  tiro  defendants  join  in  a  plea,  which  is'  sufii^cM  for  one,  but  oat 
Ibr  the  other,  the  plea  is  bad  as  to  both,^^*  for  tte'^onn  canaot  as»arft 
and  say  that  one  is  guilty,  and  that  the  other  is  not»  adiMi  thcf  idl 
tfiemsielv^s  on  the  same  tefffns(n).  Thus  it  has  been  faM^hafif 
officer  plead  separately  under  a  writ  ofji./a^w  other  procMs,heiftaa4 
not  sute^the  judgment  on  wlich  tktt  wm  was  Ibwided  i  hmif  to  j 
In  the  pimi  with  the  pls^tiff  iiiiihe  IbMHcr  actioii,  and  ^e  jwdfawi 
not  stated,  the  plea  will'  be  bad  as  td  both  tha  defen4Mit%  <intass 
plaintiff  in  the  former  itnt^  justify  merely  m  aidrof  the«ak9«r(a)$  bnfe 
this  rule  does  not  apply  where  the  objection  lo  the  plea  Is  merely  sn 
account  of  surplusage(/^) ;  and  if  several  executors  join  in  the 
plea  of  fUene  adminisiravU,  each  wiil  only  be  liable  etf  pay  tbe 
ibund  by  the  jury  to  beii^Us  own  handa»  though  it  is  More  usual  ftr 
C  *9^  1  eaefr  executor  *to  plead  separate)y(^).  If  the  dafendann  joiai  in  %km 
plea,  and  it  is  in  the  singular  number,  it  will  Jbl^  bad  on  doaaurriii^r)^ 
The  plaintiff  may,  m  an  action  in  form  ex  detUiti^  eaiera 
jfStt*  as  to  one(»);  but  in  8c6ons,my^rm  ex  tefimacti^uillMl^t 
to  merely  in  the  personal  dtsoharge  of  one,  a  no^  ftnutftti 
tn\eted(ty  If  the  defendants  plead  sevtfally,  tbefilaintiff 
to  one  plea,  and  jcdn  issue  on  the^o(her(u),i^2  and  may  in  an  aoiiDtt  ex 
Mie$o  afterwards  enter  a ' TioUe  ftro^e^ii  on  th0«deasurrar»  Mid  pvocead 


(k)  2  Vin.  Ab-  56.  pi  47-  76.  pi.  18. 
Sed  vtAg  Pouer  v.  Vortb,  1  S^und  348. 
Cbitty's  Game  Lavs,  1087* 

1^  %  Vin.  Ab.  H.  fii'  18.— Antei  9. 

a.  o.<--4fid  quawe. 

(m)  Whie  V.  Rider  et  al.,  2  Mod.  67. 

(fi)  1  fiannd.  28.  n.  2  — Dufiield  v, 
Scott  et  al.,  3  T.  B-  376,  7 — Philips  t». 
Biitm  et  a1.,  Stra.  509.-*Snii!h«k;.  Bou. 
chicr  et  al.,  S94 — Middleton  v.  Prioe, 
li84.-^Parson9  ti.  Loyd,  S  Wils.  344, 
Grant  v.Bag^e  et  al,  3  Easi,  132,  X 
Collelt  et  fl|.  V.  Lord  Keith,  2  Em$ 
863/     ' 

(o)  Id.  tbi^.^-Collett  et  al.  ».  Lord 

Keitll,2Bast,  263- 270.-^ Grant  v.  Bagge 


et  al>,  3  East,  132,  3-  142 — ^Barker  «. 
Bra^am  ^t  al.,  3  Wilton,  376. 

(p)  Duffieki  tF.  Scott  ai'al.,  3  T.  & 
377.      • 

(9)  1  Saund.  336..  n.  10. 

(r)  Ford  v  Edgecombe  et  at,  Lutv. 
1531.— C.  D.  Pleader,  JB„  35. 

(«)  Greeves  v.  RoHs,  SaUk.  457.— 
Tidd*s  IVuc.  4th  edit.  62l 

CO  Noke  et  af.  v.  Sugham,  1  Wils. 
89.— Chandler  v.  Parkcs  et  al.,  3  Esp. 
Bep.  75— Aivte,  33. 

(v)  Wallk  V.  Bisliop,  Cro.  dr.  239. 
243  —Parker  «.  Lai^rence  et  al..  Hob. 
70.— Com.  Bi|f.  Pleader, JB.  35.— Tidd's 
^rac.  4ti)  edit.  790. 


...  *  «ti 


'     (111)  Vrde  Mo^rs  v.  Parker  et  al..  ^Met^  Bep^  3K).  312.     SehermerUom  ^ 
other9  V.  Tripp,  2  (^ineU  Mep-  108-    Mitrttell^  ^  oth$n  ▼.  M- Clean,  7  Vraslch, 
158. 
(113)  Vide  Landn^y,  MMii^fmer^  tJahm-  Sep.  382. 
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against  Um  otli«r(v)t  or  if  several  issues  we  jeiaedf  he  nu^r^eiiter  a  Of  njus  bt 
noUe  trtmqm  to  one  befive  or  after  judfHMit(w).  n^!!^.*" 

As  a  defectiie  dedacatioii  may  be  aided  at  comneo  law  by  the  pleaoefecu 
or  by  a  fierdict(jr)i  so  a  drfectivt  pUa  may  bt  aided  in  some  eases  by  the^'hen  aided. 
replication  or  fbrdict;  and  the  steMite  of  Jeoisils  and  that  for  the  aiaend* 
mentof  the  law»  also  aid  many  mistakes  after  verdict  or  judgment(y)« 
Thus  an  informal  plea  in  bar  may  be  aided  by  the  rtfUicoHm^  as  if  in 
debt  on  bond  to  make  an  estat%  So  A.|  the  defendant  pleads  that  he  en- 
feoffed another  to  the  use  of  A.  (which  is  not  sufficient  without  shew- 
iag  that  A.  was  a  purty*  or  had  the  deed,)  yet  if  *the  plaiiifuff  reply  that  [  *547  \ 
l«e  did  not  enfeofT,  this  aids  the  bar(z);  so  if  the  defendant  pl^  aa 
award  without  suffideBt'Cortaintys  and  the  plaintiff  qpske  f  rfplicatioa 
wbich  imports  the  award  to  h«re  been  made,  it  aids  the  uqicertainty  of 
She  bar(a).    Bat  a  plea  which  is  substaatialJy  and  altogether  had  will 
not  he  Mded  by  the  replication(&) ;  <as  if  tke  defas^ant  plead  en  aoeordf  .    . 

and  does  not  shew  satisfactiont  and  the  replication  denies  the  agsee* 
menty  this  does  aot  aid  the  har(c).  A  verdict  also  will  frequently  aid  « 
defective  pleay  as  if  in  a  plea  stating  a  right  of  comnuifi  br  cattle  levant 
and  cguchantt  the  defendant  afterwards  omit  lo  allege  that  the  cattle 
vphich  he  put  on  the  loctu  in  quo  were  levant  and  coifchantt  pad^  iaauie 
be  taken  upon  the  preseriplive  right»  aod  it  be  fooad  iar  the  deiendant» 
the  omiaeion  of  the  allegation  that  the  ciittle  were  levaat  and  couchaatf 
thottgk  had  oa  demurrer)  will  be  aided  by  verdict(d} ;  bat  jf  in  plearii^ig  . 
a  right  of  conimoni  it  he  too  geaemlty  ^scribed  as  to  its  eommencoe 
meat  aad  detl^minationi  it  would  be  ioMiftcient  evea  after  veidia(e). 

(v)  Id.  ibid.    Whm  aolp  see  Drwa-        (jjj  Stutfield  v.  SoQ^eiec,  Gps.  Eliz. 
mond  V.  Dortnt  et  al.,  4  T.  R.  360."-     825. 

1  SAond.  285.  n.  5.  (a}  Com.  Dig.  Pleader,  £.  37. 

(w)  Id.  ibid.  {b)  The  City  -  of  London's  Caie,   8  ^ 

(x)  Ante,  401.    When  to  sign  jndg-  Co.  120.  b.— Anon.,  2  WiIkmi,  150. 
nent,  Hopgood  v.  Wright  and  others^         (c)  Com.  Dig.  Pleader^  E.  37. 

2  New  Rap.  18&  (iQ  Cesbysoa  e.  Pearton,  Cie.  BKs. 
(y)  Com.  Dig.  Pleader,  £.  S7, 38, 39^,  4tf6.-"Cen.  Oig.  Pleads%  6.  5» 

Vin.  Ab.  tit.  Beplicxtion.-«4  Ana^  g<  16.        («)  Da  Oosta  v.  QIaike,  3  ^Bes.  It 
1  SauDi*  228.  a,  n.  1.  Ful.  2SSt.  j 
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OF  REPLICATIONS. 


IF)  ivhen  the  defoDdant  has  pleaded,  the  plaintiff  perceive  that  heGnomii  ob 
cannot  support  his  action  to  any  extent,  he  should  either  obtain  leave  to  "■'^^"■>***^ 
discontinu^a);  or  he  nuy  enter  a  noiie  ftroae^ui  as  to  the  whole  or  a 
part  of  the  cause  of  action(dy  unless  there  vhas  been  a  demurrer  fdr 
inisjoinder(c) ;  and  if  where  there  are  several  defendants  in  an  action 
for  a  tort}  or  in  an  action  rx  contractu^  where'  the  plea  of  one  of  the 
defendants  is  merely  in  his'personal  diacharge,  as  bankruptcy,  See.  the 
plaintiff  may  enter  a  nolle  pro^cgid  as  to  him(d).  So  where  fileni^  adnd^ 
nUtravit  has  been  pleaded  the  plaintiff  may  take  judgment  of  aneum 
/tauro(eyy  or  to  a  plea  of  the  insolvent  debtor^s  act,  h^  may  take  judg- 
ment  for  his  demand  to  be  levied  against  th9  defendant's  ftiture  ef- 
fects(/).  The  points  relating  to  di9contintdng(jg)y  and  etiterttig  a  ntdk 
firoaegui(h)f  are  principally  matters  of  practice,-  and  have  already  been  , 

folly  treated  off  we  will  therefore  proceed  to  the  *consideration  of  re*  |^  •549  1 
plications,  which  answer  the  defendant's  pleas. 

As  the  replication  is  In  general  governed  by  the  plea,  and  most  fre- 
quently denies  it,  the  pleader  has  not  often  much  difficulty  in  deciding 
what  replication  he  should  adopt.  When  the  plea  properly  ooncludea 
to  the  ctntntryf  the  plaintiff  cannot  in  general  reply,  otherwise  than  by 

(a)  Tidd's  f  rac.  4th  edit.  617. -Id.     659»  60. 


620, 1. 


{/)  Buxton  &  another  v.  Mardin,  1 


(6)  See  the  precedent.  Post.  2  Vol.  T.  R.  81-    See  the  precedent^  Post.  !2 

643.'  Vol.  644. 

(c)  Rose  et  ux.  v.  Bowler  et  al.,  1         (^ )  Tidd,  3d  edit.  636  to  639.  4th 
Hen.  Bla.  108..*1  Saund.^^85.  n.  5.  edit.  617 to  620—3  Saund.  73.  n.  1. 

(d)  Ante,  33.-*Tidd'8'Prac.  4th  ed.         (A)  Tidd,  3d  edit.  639  to  633.  4th 
633.  edit.  620  to  633.— 1  Saund.  207.  n.  2- 

(0  See  the  precedent,  Post-  2  Vol. 


ir 


(1)  Tide  Aj-Arv  v.  Moore,  7  Crwch,  176. 
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^j^^acfaux  oi.  adding  what  it  termed  the  9imiUter{i)\  but  when  the  plea  concludes 
•iBYATiovs.  ^m^  ^  verification,  the  replication  may  either,  Jirat^  conclude  the  de- 
fendant bj  matter  of  ettopfi^ls  or,  Bccondiy^  maj  deny  the  truth  of  the 
matter  alleged  in  the  plea,  either  in  whole  or  in  part ;  or,  thirdiy^  may 
confetB  and  avoid  the  plea ;  ov^urthlyy  in  the  case  of  an  evasive  plea, 
may  new  a%mgn  the  cause  of  action.     And  though  at  common  law  a 
replication  cannot  be  double  or  contain  two  or  more  answers  to- the 
same  plea,  and  the  slahite  4  Ann.  cC  16.  does  not  extend  to  replications 
(except  in  the  instance  of  a  plea  in  bar  to^n  avowry  in  replevin,  which 
is  in  the  nature  of  a  replication,)  yet  the  .plaintiff  in  many  cases  has  an 
ekcHom  of  different  replications,  thus  if  infrncy  be  pleaded  in  assumpaitt 
the  pluntiff  may  reply  either  that  the  defendant  was  of  age,  or  that  the 
goods,  kc.  were  necessaries,  or  that  the  deieodan:  after  he  cane  of  age 
ratified  and  confirmed  the  promise,  or  he  may  reply  as  to  part  of  his 
demand,  that  it  waafor  necessaries,  to  other  part  tbat  the  defendant  was 
of  lull  age  at  the  time  of  the  contract,  and  to  other  part,  that  he  confirm- 
ed itf  after  he  came  of  9%e.    So  if  an  executor  or  administrator  plead 
^veni  judgments  outstanding,  and  no  assets  ultra^  the  plaintiff  maf 
t^  *550  ^  reply  a$  to  one  of  *the  judgments,  nul  del  record^  and  to  another  that  it 
was  obtained  or  kept  oa  foot  by  fraud(A).    So  if  a  set-off  on  a  recogni* 
'  sance  and  also  on  aimple  contract  be  pleaded,  the  plaintiff  may  repl|r  as 
lo  the  recognizance  nul  tiel  record^  and  as  to  the  residue  of  the  pl^  nil 
d£het(tt).    And  if  a  tender  be  pleaded,  the  plaintiff  may  either  deny  the 
lender  or  ita  aulBcieacy,  or  may  reply  a  request  before  or  aAar  the  ten* 
dert  or  that  a  writ  was  previeusly  iaauedC;).    And  in  the  case  of  a  set- 
off the  iilaiBtiff  may  either  deny  the  exiateaco  of  the  debt,  or  may  reply 
the  statute  of  Umitadoas.    Aad  if  the  atatute  of  limitations  be  pleaded, 
the  plaiatitF  may  reply  either  that  the  defendant  did  undertake,  or  that 
ike  cause  of  action  did  accrue,  within  six  years,  in  the  negative  of  the 
wards  of  the  plea,  or  that  the  accounta  were  betweea  mM'chaats,  or  that 
the  writ  was  issued  withm  six  years.  ^  In  short,  in  almost  every  actioD 
Ike  plamtiff  has  frequently  the  choice  of  several  repUcadoaa. 

We  will  conaider  the  pomts  relating  to  replications  under  ike  foUow- 
kig  divisions : 

(0  Con.  Dig.  Pleader,  R.  1.  363.  S.  C. 

(A)  1  Saund.  S37.  b.  n.  2.— Aston  v.        ^  Solomons  v.  Lyoe^  1  East,  369. 
Sherman^  1  Salk*  298.— 1  Lord  Baym.        \j)  1  Saand*  33..  n>  2. 


J 
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• 

!•  TTlie  wvcnl  replications  which  usuidljr  occur  la  |uwtiQf » 

Isu  In  assumput*. 
3dljr*^In  debt, 
ddly.  In*coyenant 
4tbly.  In  detinue* 

sUily.  In  actions  agaiital  exeDuiersand  hein» 
6ihly-.  in  caae.' 
7thlf .  In  trover.  / 

BMf.  FUkM  in  her  in  replevin. 
LQthly.  RepHeaiionft  in  trespass. 

II.  Their  form  and  pane.  »    • 

III.  Their  qualities. 


'• 
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In  AtMVMniT,  if  the  defendant  has  pleaded  infancf  in  bdri  the  pteao^ln  Mstict' 
tiff  ina)r,  if  the  plea  were  untnief  reply^  denying  the  fact(ir)i  or  if  tru**'** 
he  may  iwpty  that  the  goods  mentioned  in  some  of  die  counts  cf  th^ 
declaration  to  have  been  soid  to  the  defendant  were  neceaaariesy  whioh 
fact  will  not  be  intended  unless  alieged}  and  that  the  money  mentioned 
in  the  count  for  money  paid  was  paid  in  the  purchase  of  necessaries  lor 
the  defendant,  and  may  enter  a  nolie  firo%epd  as  to  the  counts  for  money 
lent)  luid  and  received^  and  upon  an  account  stated(/);  or  he  may  reply 
to  the  whole  or^^art^  that  the  defendant  ratified  and  confirmed  the  pro* 
nuses  after  he  came  of  age(m).    But  to  a  plea  in  bar  of  coverture  at 
the  time  the  promises  wei]|mAet  the  plaintiff  can  only  deny  the  facti^ 
or  reply>8ome*  matter  which  shows  that  at  the  time  the  defendant  was  \    '    . 
competent  to  contract}  as  that  her  husband  then  was  eiviUter  martuu9i 
and  he  cannot  reply  that  she  had  a  separate  maintenance)  secured  to 
her  by  deed(n),  and  therefore  there  is  seldom  any  answer  to  thia  plea. 
When  alie^  enemy  has  besA  pleaded,  the  ^plaintiff  may  either  deny  [^  *6Si  J 
the  fact,  or  if  true  may  reply  a  license,  &c.  to  reside  in  this  country(o) ; 
and  when  a  discharge  under  the  insolvent  debtors  or  lordsMCt  is  plead-    ' 
ed,  the  replication  may  either  deny  the  fac((/k),  or  reply  that  the  dis* 
chargb  was  obtained  by  fraud(f ),  or  in  the  former  case,  the  plaintiff  may 


(k)  PosK  3  Vol.  643.— CI.  Asat.  7a 
(0  Howard  v.  Jenniaon,  1  Salk.  323. 

Post  3  Vol.  642— Joe  v.  Cheater^  Cro. 

jttc  560.— Traeman  v.  Hlrflt,  1 T.  R. 

40— -€oni.  Big.  Pleader,  3  W.  23- 
(m)  Post  9  Vol.  643.—Bortbwi(*  v. 

Carruthers,  1  T-  R.  648. 


(n)  Marahan  «.  Ratten,  8  T.  R.  S4M. 
'  («)  43  Geo.  3.  e.  155. 

(P)  ^  Went.  300.  199.— and  id.  In- 
dex n. 

(q)  41  Geo.  3.  e.  70.  a*  3&  56.-«44 
Geo.  3.  c*  108|  See. 
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»  Astvmr^    admit  the  |)lea  md  take  judgment  for  Ms  demand,  to  be  levied  of  the 
future  efifect6(r).    If  gaining,  usurf,  or  any  other  illegality  in  the  con- 
sideration or  contract  be  pleaded,  the  plaiiuKF*.may  reply,  that  the  eoo- 
tract  was  made  upon  a  good  and  legal  consideration,  and  not  upon  the 
sui^posed  unlawful  consideration  mentioned  in  the  plea(tf).     To  a  plea 
of  tender,  the  replication  may  either  deny  the  tender  generally(Oi  or 
slate  th|^t  the  writ  was  previously  issued(tf)i  or  a  writ  with  continu- 
«nces(v);  but  if  the  fkea  state  that  th^  tender  was  made  before  the 
^        ^       commencement  of  the  suit,  instead  of  e#ilbitiog  the  bill,  then  there 
appears  no  necessity  to  reply  the  writ,  and  it  would  be  sufficient  to  pro- 
duce it  in  evidence;  or  the  plaintiff  may  reply  a  prior(f9)  or  subse- 
quent(ar)  demsnd,  or  admitting  the  tender,  may  proceed  to  trial  on  the 
plea  of  non  a^mmfmt  when  he  is  prepared  to  prove  that  more  was  due 
(]  *553  1  than  the  *sum  tendered(y}.    The  replication  to  a  plea  of  accord  and 
satisfaction,  may  cither  deny  the  delivery  of  the  chattel  in  saiisfMs^pnt 
or  protesting  against  that  fact,  may  deny  the  acceptance(z) :  and  k  an 
award  be  pleaded,  the  plaintiff  may  either  deny  the  submission,  or  the 
awardi.or  may  set  out  the  whole  award,  and  if  bad  in  point  of  law, 
may  demur(a).    If  a  former  recovery  for  the  tame  debt,  or  a  plea 
of  set-off  on  a  recognizance  be  pleaded,  the  replication  is  ntd  tiel  re- 
cord(b) :  and  to  a  plea  ^  judgment  recovered,  the  plaintiff  may  new 
assign  that  his  action  is  for  the  breach  of  different  promi8es(c);'  or  to 
a  plea  of  release^  he  may  reply  non  eet  /acium(d)j  or  that  it  was  obtained 
by  duress  or  fraud(ff),  and  it  is  in  general  unnecessary  to  stale  the  par- 
ticulars of  fraud(/) ;'  or  to  a  plea  of  release  by  a  third  person,  the  plain- 
er) Post.  2  Vol.  644 — Buxton  et  al.         (^)  Post  3  Vol.  649. 
«.  Mardin,    1  T.  B.  81.— Con.  Dig.,       (x)  Post.  2  Vol.  650,  tee  3  Wentw. 
Pleader,  2  6. 16.  Indej^  vi.  vii.  x. 

(0  Com.  Dig.  Pleader,  2  W-  23 —         (c)  2  Vol.  650.— 3  WenlV  Index, 
Hedges  v.  Sandon,   2  T.  R.  439 — 1     viii. 

Saund.  103.  b.  n.  3.^Po8t.  2  Vol.  663.         ^b)  Post.  2  Vol.  650, 1,3. 
-^  TVentw.  104.  lOa  and  id-  Index,  v.         (c)  |pst.  2  Vol.  TOO. 
(0  Post.  2  Vol.  644.  (d)  Post.  2  Vol.  65i. 

(a)  Id.  €45.  (e)  Post.  2  Vol  651.— Wentw.  Index. 

(*)  Id.  646.  xii. 

(w)  Id.  648.  (/)  Meriel  Tresham's  Case,  9  Co. 

(x)    Id.   649— Spybey  t».   Hide,    1     110- 
Cumpb.  181. 


(2)  Vide  Snider  ^  Van  Vechten  v.  Cr^,  9  Johm^Rep*  327-  where  it  was  held 
that  the  pUintiif  mt^ht  avoid  the  effect  of  the  former  judgement,  by  riplyin^ 
that  he  was  prevented  by  the  eourt  from  proceeding  for  one  of  the  causes  of 
aoUon  mentioned  in  his  declaration,  and  which  wfs  the  subject  of  the  present 
sait. 

(3)  It  has  been  held  in  the  Supreme  Court  of  the  Sute  of  New  York,  that  to 
a  plea  of  a  release  or  payment,  the  pUintiiF  may  reply  that,  previous  to  the  exe- 
cution of  the  release  or  to  the  payment,  he  had  assigned  the  bond  to  A.  B.  of 
which  the  plaintiff  had  notice.  Jlndrant  v.  Mucker^  1  Jolm;  Ca§.  411*  IdUl^Ut 
▼.  Storey^  3  Johm.  Hep.  425.  Btigmond  v.  Squif^e,  11  ToAft*.  Mep.  47.  It  is  laid 
down  however  as  a  general  rule,  that  matter  of  defence  la  equity  caiu^ot  be 
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tiff  m«y  reply  ne  reh98afia9(gy    To  a  pka  of  setoff -on  simple  contrac^i  I«  aisuxp- 
tlie  plaintiff  ma]r  reply  mV  debet(h)j  or  the  statute  of  liaiitations(i),or  any  ^"'* 
matter  wliich  a  defendant  In  an  action  might.plead ;  but  if  the  set-off  be 
on  a  specialty  or  judgment}  or  oiher  matter  of  record,  such  replication     , 
would  be  insufficient,  and  the  plaintiff  should  reply  non  e»t  factum^  nul 
Hel  recordy  or  payment)  &c.(y},  an^  as  the  statate  4  Ann.  e.  1 6.  *does  not   [  *554  J 
extend  to  replications,  and  the  statutes  wl^ch  give  the  plea  of  ^-off  do 
*  not  specify  how  the  plaintiff  is  <o  reply,  it  sho^lcfteem  that  the  plaintiff 
cannot  reply  several  distmcAinswers  to  a  plea  of  set-off.     When  the  *• 

court  of  conscience  act  ba§  been  pleaded,  the  plaintiff  may  deny  the  re^ 
ddence  of  the  defendant  wirhin  the  jurisdiction,  or  nny  allege  that 
more  than  40«.  See.  was  due(it).  When  the  statute  of  limitations  has 
been  ptaded,  either  that  the  defendant  ^d  not  undertake,  or  that  the 
cause  of  action  did  iTot  Accrue,  within  six  years  before  the  exhibiting 
of  the  plaintiff's  bill,  and  t||e  plaintiff  can  prove  a  promise  or  adcnow* 
ledgment  within  that  time,  the  replication  may  deny  the  plea  generally^ 
and  coiKlude  to  the  couotry(/) ;  but  if  die  time  tff  issuing  the  first  writ 
in  the  action  be  material,  it  should  be  replied  specially,  as  in  the  case 
of  a  tender,  and  if  cofitinued  process  be  stated,  the  return  of  the  first 
moftt  be  8hown(m) ;  but  this  does  not  seem  necessary  when  the  plea 
states  <(  befeiw  the  commencement  of  the  suit,"  instead  of  <<  the  exhi-  *' 

bking  the  bill,'*  though  a  special  replication  n  in  general  advisable^ 
because  it  mny  reduce  the  proof  to  be  adduced  by  the  plaintiff  on  the 
trial;  the  replication  may  also  be  that  the  plaintiff  or  the  defendant  was 

(^)  Riehardson  v.  Ptstel,  2  Buls.  55.  dex,  xviii.  •  ' 

Xh)  Post.  3  Vol.  645.  653.  (I)  Post.  3  Vol.  653,  4.— When  an 

(i)  Posts  3  Vol.  €53..  acknowledgment  is  of  no  avail,  see 

(j)  Solomons  v.  Lyon»  1  East,  369.  Boydeil  v.  Drummond,  2  Campb.  160. 
3  Wentw.  Indiex,  xiv.  (m)  Post.  2  Vol  654. 

(k)  Post.  2  Vol.  653-P5  Wentw.  In- 


pleaded.  Ante,  459,  460.  and  the  English  courts  have  never  gone  further  than  to 
set  aside  the  plea  on  an  applfcation  to  their  equitable  jurisdiction.  Le^h  v. 
Ze^h,  1  JIm.  &  Pul,  447.  M$ier  v.  George,  1  Campb.  393-  And  they  will  not 
permit  a  bond  debt  assigned  to  the  defendant  by  another  person,  to  whom  and 
for  whose  use  it  was  originally  given,  to  be  pleaded  by  way  of  set-off.  Wake  v. 
Tinkler,  16  JEJatf**  Bep-  36.  But  it  has  been  frequently  held  in  this  country*  that 
a  debt  may  be  the  subject  of  a  set-off,  for  which  the  party  could  ndtliave  main- 
tained an  action  in  his  own  name.  Tutih  v.  JBebee,  8  Jehu-  J2^.  153.  Wtnchee^ 
ter  T.  BadfUy,  3  Cranch,  343.  Admr't,  0/  Cvmpty  v.  Mken,  3  Bay^  483.  Cafn^e 
V.  JSritban  &  another,  13  Johne.  Rep,  9.  The  case  of  Winch  v.  Keeky,  1  TVfM 
jRep,  619,  fully  supports  our  practice  of  permitting  an  assignnient  to  be  replied : 
that  was  an  action  of  assumpsit ;  the  defendant  pleaded  the  bankruptcy  of  the 
plaintiff;  the  plaintiff  replied  thfit  before  his  bankmptcy  he  assigned  the  debt  to 
J.  8.,  and  averred  that  the  writ  was  Aed  out  in  the  AaAeof  the  plaintifl|  for  and 
on  the  behalf  ofJ.  S. :  this  replication  was  held  good  on  demurrer*  The  Supreme 
Court  of  the  United  States,  in  a  late^asc,  fully  confirmed  the  doctrine*  that  the 
equitable  rights  of  a  third  person,  not  party  to  the  reoord,  might  be  relied  to 
»i  legal  bar.    Wtkh  r*  MmknUkt  Wksamt  S33w 
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406  w  Tsft  ftsvmAAfc  auMCAViMui* 

u  Amvm-    9hf9td  wbM  tiM  came  of  ttcdon  accrnedi  •nd  tliat  tiui  aetUm  wu  cdm- 

**'''  nenced  wkhin  six  yeart  after  hit  iirat  retiirn(it) ;«  and  ai^  oikf^r  cir* 

["sis']  cumataftce  *wliich  brioga  tbe  caae  withia  eulMr  of  the  excajptaaaa  uieii* 

doned  in  the  statute,  ahould  k€  r€plied(o).^ 
Iv  DBBt.  In  adiona  of  assT  on  nmfUe  oontracti  the  repUcadom  ane  aubatan^ 

tiall)r  the  aame  aa  in  the  actkm  of  aasuaQpait.    If  to  debt  on  a  ttudaf^^ 
frrad  o%diireaa  be  pleaded,  the  plaintiff  oMif  repl|r  that  it  was  duly  or 
freely  obta]ned(/i)i  or%e  denies  the  pk^  of  iD&DCy((f),  or  to  a  |4ea  of 
»  uaurf ,  gaming,  &c.  traverses  the  illegalii|iof  the  €ODtract(r)  ;.aiid  rapli- 

eatieDs  to  a  plea  of  tender,  resemble  thoae  in  aasQnapsit(«) ;  and  t6  a  pJea 
eC  aet-off  to  debt  en  bond,  the  replicatfoo  may  either  deny  the  subject 
'  matter  of  the  defendant's  set<olf,  or  allege  that  more  waa  due  on  ibe 
bead  than  the  aum  mentioned  ia  the  plea(/>  The  only  repKeadon  to  a 
plea  of  fdvit  ud  w  fio§t  dUm  is  a  denial  of  the  pay»ent(tt)i  and  if  to 
debt  on  an  annuity  bend  or  deed,  it  be  plapded  that  no  memoriA  wae 
enrolled  containing  the  namea  of  the  witneasea,  &c.  the  repbcation  aata 
out  the  BMmorlal  verbatim,,  and  atatea  it  waa  dulf  cnioUed(v)«  If  to 
debt  on  an  arltttration  bond,  the  defondapt  pleads  that  no  award  waa 
made,  the  replication  must  set  forth  the  whole  award,  though  tbia  ia 
not  neeeaaary  in  debt  on  an  award(f0),  and  a  breach  of  the  award  naeat 
also  be  assigned(a7).  If  to  debt  on  a  bail  bond  by  the  aasif  nee  of  the 
I  *556  1  *h®nff,  the  defendant  has  pleaded  eeae  and  *iaveur,tlie  plaintiff  ahould 
■aplyi  atating  that  it  was  duly  executed,  and  deny  the  ease  and  iavour(y) ;  or 
if  the  action  be  in  the  name  of  the  sheriff,  and  the  bond  is  not  aet  fiarth 
in  the  plea,  the  plaintiff  should  pray  that  the  bond  may  be  enrolled,  and 
then  set  it  out*,  and  state  that  he  was  sheriff,  8cc.  and  the  arreat  of  the 
defendant,  and  that  the  bond  waa  made  to  the  plaiaiiff  as  sheriff,  and 

(«)  Post.  2  Vol.  655.  (tt)  Post.  2  Vol.  665/ 

(o)  See  the  instances,  Post.  2  Vol.  (v)  Post.  2  Vol.  665- 

655 — S  Wentw.  Index,  zx.  Sec-  (w)  Post.  2  Vol.  666.-2  Saand.  63. 

(j>)  Com.  Dig.  Pleader,  2  W.  19, 20.  -b.  n.  5. 

Post.  2  Vol.  663.  .     (t)1  Sausd.  103.  n.  1.— n.  4.^— Sn^th 

{q)  Post.  2  Vol.  663.  v,  Yeomans,   1  Saund.  3^.^Post.  2 

(r)  Post.  2  Vol.  663.  Vol-  667- 

(•)  Post.  2  Vol.  663,  4.  (5)  Post  2  Vol.  66r.--l^ttdftdl  v. 

(r)  Symmons  v.  Knox,  3  T.  R.  65.-«-*-  Cooke,  1  Saund.  159.-^Gonh  Dig.  Plead- 
Post.  2  Vol.  664.  '  ei5  2W.  25. 


(4)  In  an  action  for  a  breach  of  a  sontract  in  making  a  turnpike  road,  the  de- 
fieadants  pleaded  the  statute  of  limitations  -.  the  plaintiffs  replied  frsM.  and  de- 
ceit in  the  eaecution  of  the  wdrk,  aad  that  tlie  action  waa  commenced  witiiin 
six  years  after  the  discovery  of  the  fraud :  the  court  held  that  fraud  might  be 
replied  to  a  plea  of  the  statute,  which  did  aot  become  a  bar  until  six  years  after 
the  fraud  jras  discovered,  and  accordingly  that  the  replication  was  good.  A*?; 
MLttacmtBem  Ttirfltpifo  C»rp9ratUn  v.  FiMU  othtr$,  3  Ma$9.  Sep-  201.. 

(5)  In  an  action  by  ^iat  plaintiffs,  a  replication  to  a  plea  of  the  statute  of 
liaiitatioos.  must  avoid  the  effect  of  th^  bar  aa  to  all  the  plaintiffs ;  for  it  secnu 
to  be  a  settled  tulo  that  «U  must  be  coaspeteot  to  soe^  otherwise  the  action  can- 
not be  supported.    Manteiler  Si  wthmn  v*  jtcictut^  7  Craneh,  1^* 


407 

traVerse  the  •ftie  and  &vo«v(2)i    If  (o>dMt  on  a  Itmm^  or  iadtorti^  Iwvam. 
bond,  tlie  dtfiiiidtot  pkad  nan  dmrntf^tm^  iliv  platntiff  miun  fe|^  ape- 
clalljr,  settiDg  forth  bow  he  waa  damiii&ed(a) ;  aod  to  a  pfea  of  petforinr 
•nee  to  dabt  on  a  bond  to  account  or  perform  covenasta  Aeocaoaed  in 
Ae  eeodilioB)  or  in  another  deed)  the  breach  must  be  atatad,  and  theae 
v0plieationa  ahould  conohide  with  a  verification(^).    The  statute  •  i)pd 
9th  Wito.  III.  c^  1.  a.  a.^  enablea  the  plaitttHT,  and  in  many  casf^  makes 
H  neceaaarf  to  assign  in  the  replication  aeveral'biteaches  of  the  eendi-    ' 
liwi(c)y  and^  in  assigning  whiA,  it  is  not  necessary  to  slate  in  terma  thsa         ,       ^ 
th6  breaclies  are  ao  assigned  according  to  the  form  of  the  8tatate(i#}. 
TIm  assignment  of  a  breach  wma  also  necessary,  at  comme»  iaW)  iriie're  tte 
defendant  pleaded  performance,  though  It  was  otherwise  when  he  pleaded 
a  colhiterai  matter  as  a  release(f ).    To  a  plea  of  ntd  tiel  r^ord  in  dabt* 
on  a  record,  the  replication  must  atate  thai- there  is  such  lecordraod 
conelude  prout  /laiet  fter  wtcordumy  with  a  prayer  that  it  may  be  in- 
apected,  ^h^c^ee).    And  if  to  debt  oii  a  reeogni«M)ce  of  baili  the  defon-  £  •557  ]» 
dant  has  pleaded  no  ca.  m.  against  the  principal,  the  replication  moat 
«tate  the  ca.  9a,  and  conclode  with  a  verificatiooC/),  and  if  the  defend- 
ant has  pleaded  the  death  of  the  principal,  before  Uie  return  of  a  co.  ae. 
the  writ  and  return  must  be  replied,  and  it  must  be  averred  that  the 
principal  waa  then  liying(^).    Where  to  debt  on  *9tainte»i  the  defend-  « 

ant  has  pleaded  a  prior  action  depending,  on  a  compromise  by  rule  of 
court,  8cc.  the  plaintiff  may  traverse  the  feet,  or  reply  fier  Jiraudem(k)* 

In  covBNjfifT  as  the  declaration  states  the  breach,  and  the  pleaftlvesfckidr^. 
usually  deny  them,  and  conclude  to  the  country,  a  apecial  replication 
seldom  occur8(i). 

In  actions  whether  of  assumpsit,  debt,  or  covenant,  agamst  an  jb3A*I«  acaovs  ' 
cUTOB  or  ADMiiriSTRATOR,  to  the  plea  of '«e  unquet  executor,  the  **^'**'^  f "' 
plaintiff  may  re-assert  the  fact(y),  and  to  the  plea  offiiene  admfni^travit,       '  ' 
if  untrue,  the  plaintiff  should  reply  that. at  the  time  of  fhe  exhibiting.   - 
the  bin,  or  the  commencement  of  the  auit,  the  defendant  had  assets(it), 
or  if  assets  have  come  to  his  hands  aince  the  commencement  of  the 
auit  and  before  the  plea(0,  or  if  at  the  time  the  defendant*  tfst  had  no- 

(2)  Blewet  V'  Appleby,  1  Lutw.  680.  post.  2  Vol.  673- 
685.— S  Saund.  60.  a.  note  3.  (/)  Henderson  v.  Withy  et  al-,  3 

(a)  P«Kw  2  Vol.  668.  T.  B:  576.— Post  2  VoL  674 

(6)  Post.  2  Vol.  669, 70— Cornwallis         (^}  Post  2  Vol.  ^TS. 
V'  Savery,  2  Burr.  774.— ^ayioaa  e.         (A)  Pott.  2  Tel.  675.    # 
Gemrd,  1  Saund.  101,  2.  (i)  S^m  the  pveeedeats,  post.  3  Vol. 

Cc)  P%pt.  2  Vol.  ^70.^1  Saund.  58.  676.*-5  Wentw.  Index,  cii.  to  caUr. 
a*  1^2  Saund.  187<  a.  n-  2.  (j)  Pkiat.  3  Vol.  6$5. 

(d)  Tombs  «.  Painter,  13  East,  3.  (ib)  Post.  2  Vol  655.  .     ^  * 

(c)  Fletcher  «.  Heaniogton,  2  3urr.         (Q  Post,  2  Vol.  65y.-»lf«sa«t  <k^iit« 

944.  6  T.  ft.  10.— 3  Wentv.  221. 

(#e)  Com.  IXg.  Pleader,  2  W.  Ig^ 


(a)  This  Btalate  hasaetliaeiiadoptedinMassaaheaetts,  fte^^v.MMMvi^ 
others,  2  Mu$.  JUp^  542.    See  furthar  post.  VM.  2-1^,  19B. 
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iH  xowunKB  tka  of  th^  agimb  ha  bad  «M«lfty  but  undofy  adtahuatered  diem  dter« 
o^ou^  &^f  ward%  tkeie  liicts  omj  h»  ropUed  iycia]|y(m);  ao  if  the  ptoft  was  Ataie 
admmUirmvU  except  a  sum  not  lufficieDt  to  flsiitfy  bonds  or  jiid|fnieiit8f 
(_  *558j  •outstandiBft  the  pkdntiff  majr  reply  that  the  defenditfit  haa  aaaeta 
tUtra(n)i  or  that  the  judgmenia  mentionad  in  the  plea  were  obtained  Iqr 
fraud  and  covin(o),  or  suffered  fraudulently  for  morr  than  wat  due(/k)» 
or  that  the  bond  pleaded  as  an  outstanding  debt  is  satisfied^  and  kept 
on  foot  by  fraud(7);  but  if  the  plaintiff  cannot  den^fne  plea  of  fiUne 
udndnUiravity  he  should  pray  judgmenMof  assets  guando  acciderinif 
either  generally  or  specially ;  as,  <<  which  after  satisfying  the  nionefs 
due  cm  the.oQiBtanding  judgmoDtSi  bondsi  Stc.  mentioned  in  the  defea- 
dant's  plea  shall  come  to  $he  defendant's  hands  as  executor,  &c.  to  be 
administered(r)|''  or  if  fiUnc  qdmmttravit  Jkreter  a  sum  acknowledged 
to  be  in  band  has  been  pleaded,  the  plaintiff  should  pray  and  take  iudg- 
ment  firo  tanto^  and  of  assets  guando  aedderint  as  to  the  residue,  in 
ease  the  plea  be  true.  If  the  defendant  has  pleaded  the  general  issue, 
or  any  other  plea  denying  the  plaintiff's  right  of  action,  he  must  pro- 
ceed to  trial  thereon,  and  on  the  prayer  of  judgment  of  assets,  guaiidaf 
fcc.  there  is  a  stay  of  judgment,  till  the  determlnation^f  the  issue ;  but 
where  the  debt  has  not  been  denied,  and  the  defendant  has  merdjr 
pleaded  iUene  admtnUtravit  or  other  p&ea  on  which  the  plaintiff  pi;ays 
judgment  of  assets  guando  aedderint^  there  should  be  an  entry  of  that 
judgment  immediately,  and  an  award  of  an  inquiry  to  ascertain  the 
[  *6i9  3  amount  of  the  plaintiff 'fl^  demand,  unless  the  defendant  has  *by  cognmnt 
confessed  the  same  in  order  to  save  the  expense  of  an  inquiry(<). 

In  debt  against  an  hxir  on  the  bond  of  his  ancestor,  to  a  plea  of  parol 
demurrer,  the  plaintiff  may  deny  or  confess  the  plea(/);  and  to  a  plea 
of  rien  fier  descent  the  plaintiff  may  re[))y  either  that  the  defendant  had 
such  assets  at  the  time  of  the  commencement  of  the  ault(v),  or  that  he 
had  them  between  that  time  and  the  death  of  his  ancestor(v),7  or  if 
riens  fir^ier  a  reversion  be  plea4cd>  the  plaintiff  may  take  judgment, 
Ikc.. cum  acciderin^). 
Iir  CAM.  In  an  actxoh  on  thb  case  for  a  tibel  or  yerbal  slander,  the  general 

replication  de  injuria  is  sufficient  to  a  plea  of' justification  when  un- 
true(:p};  unless  the  plea  allege  that  the  plaintiff  committed  perjury  in 

(|i)  Pott.  3  Vol.  656.  (0   Post.  2  Vol.  664— 4k>Ri.   Dig. 

(n)  Post.  2  Vol.  656.  Pleader,  2  £.  4. 

(o)  Post«2  Vol.  65r.  (ii)  Post.   3  VoL   664.— Com.  Dig. 

{p)  Pease  v.  Naylor  et  ux.,  5  T.  R.     Pleader,  3  £.  4. 

82^Post.  3  Vol.  658.  _       (v)  Fdst.  3  VoU  664,  5.--Coid.  Dig. 

(9)  Post.    3  Vol.   659.— Com.  Dig?    Pleader,  2  E.  4.— Bedsbaw  «.  Hester, 

^             Pleader,  2  D.  9.  5  Mod- 123, 3- 

(r)  Com.  Dig.  Pleader,  3  D.  9.—        («)  Com.  Dig.  Pleader,  E.  4, 5. 

Post.  2  Vol.  560, 1.  (x)  1  Saund.  344.  n.  7.— Com.  Dig. 

(0  Post.  3  Vol.  659,  60,  1.  Pleader,  2  L.  4.->Post.  2  Vol.  676. 


(7)  And  the  replication  in  this,  case  may  eonelade  with  a  verification.  Labagh 
&  urife  T.  Cantkie  ^  o<Aer«.  13  /vAim.  Mtp.  $73- 
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a  court  of  rtcordi  wIimi  thU  gtoendi  rtyfimikm  ir#«M  b«  itnpnpWfUtMn. 

bccaiiM  it  wouh)  refer  the  ia»tter  #r  reoird  i»  be  tried  bf  the  jur7(y)  | 

10  if  in  eo  ectioo  on  tlie  c^ae  for  slander  of  titioi  if  the  (kfeodmit  bee 

pleided  tbift  be  ipoke  tbem  in  defence  of  bit  own  titlef  tbe  repfieatioB 

€icinjm>iah  incQrrectt  tbougb  good  after  verdict(zX    Bnt  if  the  plea 

be  true,  tbe  (plaintiff  maf  reply 9  that  afur  tbe  commieaion  of  tbe  erfanei 

and  beibre  tbe  apeakingt  he  waa  pardoned(a}.    To  a  plea  bf  a  aberMF 

in  an  ectipn  lor  an  eacapot  that  the  escape  was  negligent,  *aiid  tliat  tfii  £  *$60  "] 

party  was  retaken  on  freah  suitf  tbe  f^ainrfif  may  reply»  that  the  eaoape 

mu%  voluntary}  or  allege  that  the  party  was  not  after  tbe  retaking  kepi 

fai  aafe  cu8tody(aa) ;  and  if  an  aecord  and  satiBiaction»  or  tbe  atatuie  ef 

liinitatiooa  has  been  pleaded  in  this  action,  or  in  troveri  tbe  replicatioM 

will  resemble  those  in  aasii«ipsit(^). 

In  RBPLXViv  tbe  plaintiff*  cannot  reply  4e  ii^urid(jc)f  but  by  the  ati^  PsiASJvaAm 
tnte  4  Ann.  c.  16.  he  may  in  genei-al,  with  Jeate  of  tbe  court9  plead ''*'*''^i^'"'* 
eeveral  ptcoM  in  bar*  If  tbe  defendant  baa  pleaded  c€fiU  In  otfo  hc^ 
with  an  avowry  or  cognisance  for  «  return}  the  plaintiff  cannot  taaveraa 
any  matter  in  tbe  avowry  or  cogaiaance,  bui  must  take  Issue  on  tbe  tra* 
▼erae  of  the  placO}  or  amend  bis  declaration ;  but  if  ih«  defendant  had 
them  in  tha  place  anentioned  in  the  declaraiioni  though  he  took  tbeaa 
elsewhere}  the  (^aiotiff  may  aafely  take  \%%vkt{d) ;  and  to  any  cognisance 
the  pkintiff  may  traverae  the  defendant's  having  been  bailiff}  conclnd- 
ing  to  tbe  oouiitry(r). 

To  an  avowry  or  cognisance  for  renfy  tbe  plaintiff  may  ia  onif  plea  in 
bar  deny  the  demise  or  tanancy(/X  and  in  another}  that  any  part  of  tba 
rant  waa  in  %ttt9x{g)f  concluding  each  to  tbe  country(ib) ;  or  he  anay 


(y)  Mow  V.  Savage^  9  lieon.  81. — 
Parker  v>  Burton,  109>«42oin.  Dig. 
Ptender,  F.  SO. 

(s)  Rurl  of  NorthumberUnd  v*  Byrt^ 
Cro.  Jae.  163,  4. 

(«)  Dse.  163.— Caddmgton  v.  WU- 
kins,  Moore^  863-  9n. 

(jau)  Griffitl^t  v-  Eylss,  1  Bo«.  &  Pal. 
413. 6^  7.—*!  Ssiind.  3^.  n-  l^Bonslbns 
9.  Wa&fcer,  3  T«  R.  127.— White  v. 
Jones,  5  £aat,  293.— see  Cbasabers  v. 
J011CS9  11  Esst,  406.    ' 

{h)  Xnte,  554. 

(4;}  Pinch  Law.  396.— Jones  e.  Kitcb- 
io,  1  Bos.  &  PuL  7t — 2  Saund.  284.6. 


ft.  3. 

{d)  1  Stnnd.  34r.  n.  1.— Pest.  2  Vcd. 
560.  n.  1.— Ast.  Ent-  475,  and  aa  to  Uie 
pleas  in  fa^r  coonaeted  with  the  plaee^ 
see  1  Saund.  347-  n.  1.— Com.  Dig. 
Pleader,  3  K.  11  to  29. 
.  (e)  Post.  2  Vol.  660.-«Home  v.  Lew- 
in,  Ld.  Ri^Bb  641— Com.  Dig.  Pl«sd'> 
er,  K.  14. 

'  {/)  Post.  2  Vol.  679— Com.  Dig. 
Pleader,  3  K.  16.  20. 

(j)  Post.   2  Vol.  679.— Com.  Dig* 
Pleader,  3  K.  16.  20. 

(A)  Home  V,  Lewin,  Ld.  Raya.  64L 
1  Saund.  103.  b. 


(8)  Vide  Ihpkim  t.  JEhpHm,  10  John*-  Bep.  369.  But  if  pleaded,  it  can  onljr 
be  taken  adTantage  of  by  deiburrer.  Ibid,  Lyth  ▼.  Jmb  ii  JRujfiUf  5  Johm, 
M^p.  112.  post.  585. 

(9)  A  plea  of  no  rent  in  arrear  is  an  admissionof  the  demise  and  of  tbe  title  of 
the  defendaat,  asleid  in  the  mwrnry.  Akaftmdtfr  v.  BanU^  4  OonrA,  299.  Bia  t» 
B'rigkifli  Bifh  Mep,  669*    Hence  the  advsn.tafs  of  also  p^adbignon  dimisit 
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PftKAt  a  Bim  plead  ^payment  of  rent  la  «  gfound  landlordf  or  of  land  or  property-taXf 
'""^''f^'^'  though  he  cawiot  flnraU  hinaelf  of  aoy  other  iet-ofi(i);  erktioD  iralso 
L  '  a  good  plea  in  bar(^.    But  aince  the  atatute  1 1  C^eo.  2.  c.  19.  when  the 

defendant  avails  himaelf  of  the  geneml  avowry >  the  planltiff  camKH  in 
terms  plead  nii  hmbuit  in  tenimetuiM^  though  he  may  tmrerae  the  ten- 
Micyy  which  if  the  avowant  clatnia  under  a  deriratire  title  and  has  neT«r 
received  rent^  will  put  such  title  ini88ue(Ar);  so  where  the  plaintiff  ad- 
nrits  the  tenancj»  and  that^part  of  the  rent  was  in  arrear,  he  may  plead 
Hen  en  arreor  as  to  part,  anS  a  tender  of  the  re8idue(/). 

To  an  avowry  or  cognisance  by  a  freeholder)  or  a  copyholder  or  his 
tenant,  liar  a'^<fr^««  damage  fiasantf  the  plaintiff  may  deny  his  title»  end 
eonclode  te  the  coontry,  or  state  his  own  title  specially,  and  conclude 
with  a  traverae,  though  the  forawar  seema  preferable(fli) :  so  tlie  plaio- 
tiff  may  in  his  plea  in  bar,  smte  a  demiae  to  him  from  the  defendant(n), 
or  a  ^ght  of  common  in  the  iocu$  in  quoy  either  as  a  freeholder  or  copy* 
hcAder,  or  as  his  tenant(a)»  pieacribtng,  if  by  a  freeholder(/k),  or  if  by  a 
eopyholderi  alleging  a  custom  within  the  manor,  either  for'  all  copy 
boldera  within  the  manor,  or  for  the  tenant  of  the  defendant's  land  in 
[  *563  ^  particulDr(9) ;  or  where' a  copyholder  claims  common  *or  other  profit 
in  the  soil  of  a  stranger,  which  is  not  parcel  of  the  manor,  he  must  pre- 
scribe in  the  name  of  the  lofrd*  viz.  that  the  lord  of  the  manor  and  bis 
ancestors,  and  all  those  whose  estate  he  hath,  have  immemorlally  had 
common,  kc»  in-  the  locua  in  quo  for  themselves  and  their  customary 
tenaDta(r) ;  or  the  pkloiiff  may  plead  in'  bar  a  right  of  way(«) ;  or  in  ez- 
Gttse  for  the  cattle  having  been  in  the  locua  in  ^mo,  he  may  plead  defect 
of  fenoes,  which  the  defendant  ought  to  have  repaired(/)  t  so  admitting 
that  the  cattle  trespassed  ia  the  locus  in  quo^  the  plaintiff  may  traverse 
that  the  distress  was  whilst  the  cattle  were  damage  fea$ant(u) ;  or  may 
plead  a  tender  before  the  impoundiog(i>)  i  and  ii  should  seem  that  in 


(»)  Sspsfordti.  Fleteher,  4T.  R.  511. 
Bjradbury  v.  Wright»  Dougl.  6M,  5.— 
Post.  3  Vol.  680. 

(j)  Post.  2  Vol.  682. 

(fc)  Syllivan  9-  Stfadling,  2  Wils. 
208.-^ooke  v.  Lozley,  5  T..R.  4 — 3 
Sasnd.  284-  d--*Balpit  v.  Clarke,  1 
New  Rep.  56. 

(0  Post.  3  Vol.  681.— Cl'rft.  Ent.  646. 
Com.  Dig.  Pleader,  3  K.  20. 

(m)  Post-  2  Vol.  682—2  Ssund!  206. 
a.  n.  23—- 1  Saund.  103.  b.*« Archer's 
Ctse»  1  Co.  63,  4. 

(n)  Post.  2  Vol.  683. 

(o)  Post.  2  Vol.  686-*Com.  Dig. 
Pleader,  3  K.  34. 


(p)  Id.  ibid.— Com.  Dig.  Pleader,  3 
K.  24—1  Saund.  348.  n.  10. 

(9)  Id.  ibid.— 1  Saund.  348.  n.  a  11. 

(r)  1  Saund.  S49.  n.  11.— Com.  Dig. 
Pleader,  3  K.  M. 

(•)  C0A.  Dig.  Pleader,  3  tL  35.^ 
Post  2  Vol.  619  to  62r. 

(0  Post.  3  Vol.  683.-3  Saund.  384. 
c.  885.  n.  4.  389.  n.  7.— DoTaston  v. 
Payne,  3  Hen.  Bla.  537. 

(ft)  Clement  v.  Mihier  et  al-,  3  Etp. 
Rep.  95. 

(»)  Post.  3  Vol.  68r.-Coin.  Dig. 
Pleader,  3  K.  23.— Bui.  N.  P.  60.-^  Al- 
len V.  Bayley,  Lutw.  1596. — Anscomb 
^.  ahore,  1  Cainpb.,385. 


Kon  tenere,  nothing  in  arrear  and  infancy  allowed  to  bt^  pkaded  together*    ffil- 

••n  Yr^rnes,  5  Tamt»  340. 


OF  Trti  SBVB&AL  HBPLICATlOinii 


411 


the  case  of  a  distroM  dnnm^e  fetuant^  theplnotlff  m\^  p^ad  in  baffPsiAsivBAa 
tbtft  the  trowant) after  making  tto  dbireet^UBed  the  eattle^  or  othei'-''*^'^^^' 
wise  became  a  trespaaaer  ab  vMo(wy^  • 

In  tresfmtNo  fUTMoma^  if  the  defeiidaot  has  pleaded  son  auauU  dememey^^pucA' 
and  aelf'Mencef  or  defence  of  a  father,  mother,  son,  ^.  or  any  other  ™J'«  '^ 
plea  mereijr  in  excuse*'  of  an  injury  to  the  person,  and'not  a  jtistification 
under  process  of  a  court  of  record,  the  replication,  de  injuria^  or  xk  01m 
iart  demesne^  is  iiv  general  proper  if  the  plea  be  wholly  untrue(jc)f  and 
this  general  replication  will  suffice,  though  title  be  'alleged  as  inducCii  [^  *i63  3 
ment ;  as  if  to  a  declar»tbn  for  an  ass.AUl(  and  battery,  the  defendant  piead 
that  he  was  possessed,  (or  according  to  some  cases,  seised  InfeeX^^)  of 
a  close,  and  bad  cut  his  corn,  and  that  the  plainufF  came  to  take  it 
away,  and  the  defendant,  in  defence  thereof,  assaulted  the  'plaintiff,  de 
\  9on  tort  is  a  good  replication(v)-  But  if  thtf^  plea  be  true,  and  tkt  plain- 
tiff  did  in  feet  commit^hat  in  point  of  law  amounted  to  the  first  asaaulty 
the  pkintiff  must  reply  speetidlfi  as  if  the  plaintiff  did  in  faet  make  the 
first  assault  in  defence  of  his  father,  son,'  See.  or  to  turn  the  d^ndant 
out  of  his  house^  whereupon  the  defendant  assaulted  and  beat  the  plain* 
tiff,  this  answer  to  the  plea  must  be  replied  specially(2) ;  and  it  is  aaid 
that  if  the  defeodani's  battery  uMis  outrageous,  or  more  than  was  nec^s^ 
sary  for  setf-defence,  that  matter  should  be  so  replied(a).    And  matter' 
in  aggraratioi]  or  an  excess  must  be  new  as8igned(3),..  Se  if  tfaere4»e  , 
only  one  .count  in  the  declaration,  and  the  defentlant  has  pleaded  «of» 
asaault^  and  there  have  been  two  distinct  assaults,  one  excusable  and 
the  other  not,  the  plaintiff  should  not  re(^y,  but  should  new  aa^gn  ano- 
ther as8ault(r);  but  if  there  be  several  counts  in  the  declaration,  equal 


(w)  Com.  Dig.  Pleader,  3  K.  20-— 
Bac.  Ab  Trespass,  B.  t^dqwere;  aUur 
in  th^  case  of  a  distrsas  for  rent,  see  11 
Ge^  2.  C'  Id- 
Car)  Post  2  Vol.  689.— Com.  Dig. 
Pleader,  F.  18.— Taylor  v.  Markham, 
'  Cro.  Jac. 224  —S.  C-  Yelv- 157— Cooper 
^.  Monke  et  al,  Willet,  54— Cockerill 
V.  Armstrong  et  al.,  WiUe«,  101  — 
Jones  V-  Kitchin,.  1  Bos-  &  Pul.  80* 

(xx)  Post.  564.  n.  J4r-8ed  quaere,  a^ 
CockeriU  v-  AriDStroog  et  al.,  Willes^ 
100,  1. 

(ly)  Com.  Pif^  Pleader,  F.  21.  id.  18. 
2  Sannd.  295.  b.  n.  1* 
(r)  Post.  2  Vol.  690 — Kinget  ux,w. 


Phippard,  Carth.586."-«.C.  SkimSar. 
Lewtrd  et  uz.  «.  Basilee,  1  SftUc.  407. 
And  see  Sayre  v.  The  Earl  of  Roehfofdy 
2BU'Rep.  1165. 

(o)  Semble  King  et  ux.  v.  Tebbart, 
Skin.  387 — ttowc  &  wife  v.  Tuttle  8c 
others,  Willes,  17—1  Selw.  Ni.  Pri. 
42.  n.  9 — Sed  qiixre,  if  nol  suiBctent^  . 
to  reply  de  i/z/wrio.— Gilb.  C  P.  154  — 
Weaver  v.  Bush,  S  T.  B.  81. 

{b)  Monprivatt  o.  Smith  &  another, 
2  Campb.  176,  7.— Warrall  ir.  Clare,  2    . 
Campb.  629.^Cbcea1ey  v,  Barnes  aed 
others,  10  East,  73. 

(c)  Post.  2  Vol.  ?ai.— I  Saend.  299. 
D.  6.  0 


(IQ)  Ace.  N^pkint  v.  Mepkint,  10  /«*n«.  li$p.  369* 

(11)  That  the  general  replieatlien  de  lofuria  is  goed  only  nheii  the  defendant 
pleeds  matter  in  excuse,  see  La/t/e  ▼.  Lee,  ^Johtu-  Rep.  112.  ^fotf  ▼•  Wo9d,  4 
/oAn«.  Rep.  150.  Phmb  r.  M^€rea  ^  other^^  12  Johuf.  Rep.  491-  Strmf  &  <7<M 
T.  Smith,  3  Coifie'f  Rep.  164. 
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Jh  iBMM'aai,  to  Um  niMDlnr  of  MKitiltti  tMi  would  be  tt«meoisftr|r  aad  iinpnf9f(d). 

I  *se4  1  So  if  tko  defeiKkiiit  hM  pleaded  moUH^  mmmt  tn^Miiii  Ho  defimee  of 
the  powesftkm  of  Im»  doee,  the  plaintiff;  if  he  ckdm  e  rigbt  of  waf  iimiel 
reply  it  epecially(iftO>  And  wfeere  the  juattficaliDn  la  vnder  e  vtit, 
warrantf  or  other  piroceae  of  e  eeort  of  record^  the  piaintiff  etamon  rtpif 
dt  inptria  gcneraUjrt  puttiof^  Ae  whole  of  the  ptoe  in  i8aiie(r)|  bat  naeely 
oeeor^Bf  to  the  fims  of  each  particular  caae^  either  deny  Uie  iaaoiag  of 
the  writ,  or  the  making  of  the  warrant(/),  or  proleat  the  writ  or  wnr^ 
santi  and  replf  de  injuria^  as  to  the  Teaidue(^} ;  or  if  the  panba  bavtt 
been  giiihy  of  any  iRegal  eonduct,  aa  undoe  nolence,  or  an  iiepfiuiw 
ment  before  the  issuiiig,  or  after  the  return  of  the  writ)  the  plainiilf 
ahottkl  new  aaaign(A). 

In  trioipaaa  to  fitr99nml  property » where  the  defendant  haa  in  hia  ple« 
IHJbreljr  juattied  in  Mm  oem  righi^  the  eAamng^  cattle,  or  remcnnng  per- 
aonal  property  fi-ora  a  elose,  Sec.  whereof  lie  waa  fioMfnitdf  the  plaintilF 
»ay  reply,  de  injuria  generd!y(0 ;  iod  It  appeara  to  here  been  conai-^ 
dered  thai  thia  replieation  wcfuld  also  aufRce,  where,  in  a  aimihir  plcay 
k  la  atated  that  the  defendant  waa  aeiaed  in  fee(y).  Bet  if  the  defend- 
ant haa  juatified  as  aerrant  of  another(i(:),^r  under  a  diatreaa  for  rentOQy 
or  the  iokinf  and  imtuiwiH^^  and  not  toereiy  the  ckmmng  of  eattie> 
lt€.(m),  thia  replicatioii  will  not  suffice*     And  la  caaea  where  thia  ge- 

[.  *I65  3  neiel  replication  migfat  not  be  bad  on  demurrer,  *tt  may,  nerertheleaa, 
be  advisable,  and  in  aetne  cases  neeeaaairy  to  reply  apedally,  aa  if  there 
be  two  tenanta  in  common,  and  one  bring  treapaaa  egainat  the  other  for 
tahlng  hia  cattle,  to  wlwh  the  defendant  pleada  that  he  took  them  d0- 
fum^fedMnt  $  in  this  case  it  aeema  that  the  plaintiff  ought  to  reply  spe- 
cially, that  he  waa  tenant  in  common  with  the  defendant,  and  so  shew 
that  he  was  not  a  trespa8aep(iRm).  If  the  juatlicaiion  be  under  a  Jleri 
ySMi«5  or  other  process,  the  replication  must  not  be  ^  v^uria  geoeral- 
Iff  but  must  state  the  particular  answer  to  the  plea  aa  in  thecaae  of 
trespaea  to  per8ona(ii).'  Where  the  anawer  to  the  plea  fitfe^tes  and 
avoids  it,  the  replieation  should  be  special ;  Ihua  the  plaintiff  ought  to 
.  reply  hia  rights  of  common,  or  defect  of  fences,  to  a  plea  of  a  dUtrcM 

m 

(d)  Id.  ibid.  21—2  Sannd.  295*  b.  n.  1.— Sed  vide 

(dtf)  Post.  2  VoLeei.  Cockerill  v.  Armstrong  et  al.,  Willes, 

(«)  Grogate's  Cue,  8  Co*  67-  a.—  103 — Jones  e-  Kiftchin,  1  Boc  &  Pul. 

Com.Big-I'leadery  F.19,  20.  80.— Chancey  o.  Win  et  al,  13  Mod. 

\           '(/)  1  Saund.  299.  b.  582.  and  post. 

(jr)  Post.  2  Vol.  692.  (k)  Cockerill  v.   Aitnatrong  et  a1., 

(A)  Post.  2  Yj^7(n.--l  Saund.  299.  Wittes,  99.— Jones  «.  Kitchin,  1  Bos. 

n.  6.'-^earle  v.  Wrforcl,  Lutw.  1436.-*  '  8c  Pul.  80. 

King  et  uz.  v*  Tebbart,  Shin.  387.—  (/)  Cooper  v.  Monke  et  aL»  Wllles, 

I    Com.  Big-  Pleader,  3  M.  16. — A  thin-  53. 

son  V.  Matteson  et  al,  2  T*  R>  172.  ^    (m)  Cockerill  v.  Armstrong  et  al.« 

(i)  Taylor  v.  Eastwood*  1  Eaat,  2t2.  Willcs,  101,  2.— Taylor  e.  Markham, 

PoH.  t  vol.  6d3.  -  ero.  ITac.  225. 

(i)  t-aylor  e.  Eastwood,  1  East,  213.  (mm)  Taylof  v.  EattVDod,  1  BMt, 

t aylor  «.  Markliam,  Yelv.  isy.«-^.  a  218. 


1  BroifftL  '215.— Com.  Dig.  Pleader,  F.        (it)  Aitte,<eM. 
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ttmrnngt  Jkammt(6)t  wr  to  «Mf  ttow  ttot  tto  ptaifllMr  flQn?«ntd  iMbl* 
di«trni  to  bit  own  nam  or  aboiod  it^k). 

In  treoppi  to  fwl  /tnfierty^  tlie  plaimtff  m«y  to  llio  ptai  of  IIAmMii 

ffnemeiOUMi  repfy  accor^tei^  to'  tho  bets,  in  either  of  four  wafe.^     lit) 

If  tfie  neme  «r  tbattab  of  the  close  tovo  heen  so  n^notely  stated  in  the 

deeltratioA  thai  there  can  he  no  queatioo  what  cloae  was  altaded  to^aad 

tht  plalnitf'ft  title  ie  ineoniistefit  with  the  defendant's,  as  if  the  plaifttMf 

inaiBt  thilt  the  iaeu^  in  qub  is  his  freehold  or  the  ft«ehold  of  another 

peraofi,  then  the  replication  should  deny  the  defendant's,  title,  by  reply* 

lAg  tiUit  it  is  the  plsimifF'ta,  or  the  third  person's  freehold,  and  not  the 

defendant's,  and  should  conclude  to  the  country,  or  the  replication  msf 

flaerely  deny  that  the  close  is  the  defendant's  freehold,  wliich  latter 

mode  la  proper  where  the  plahitiff  fs  not  entiilpt  to  the  fireehoid  (fifi) ; 

*or,  Sdly,  if  the  pliintiff  derive  title  under  the  defendant,  then  he  must  [  *566  J 

ooc  trsverse  bis  plea»  iHit  confessing  the  defendant's  title,  must  reply 

the  lease  or  some  other  title  under  him,  concluding  with  a  verif  ca* 

tton(7) ;  or  Scfly,  if  the  plaintiff  has  a  middle  case,  and  neither  derives  » 

dtle  under  the  defendant,  nor  has  a  title  incoosiateBt  with  the  defend- 

ant's)  he  may  reply,  that  before  the.  defendant  had  any  thing  in  the  pre^ 

miaes  another  person  was  seised,  and  made  a  lease  for  years  to  a  per- 

aoDf  under  whom  tho  plamUif  cluftis,  stating  his  derivitiTe  title,  with* 

out  either  expressly  confessing  or  dcny^  the  defetidant's  plea,  fam 

eoeckiding'with  a  ¥erificatton(r) ;  or,  4thly,  if  tto  dedsradon  be  gene« 

ral  without  oeming  the  Iochb  in  quo^  or  the  abuttals,  and  there  be  any 

reason  to  apprehend  that  die  defendant  has  any  land  in  the  same  parish, 

the  plaintiff  most  new  assign,  setting  out  the  locu9  in  quo  widi  mofe 

particulariiy(«). 

It  was  formerly  considered  that  if  the  defendant  justified  as  servant 
or  baiHff  of  a  freeholder  or  termor,  the  fMndff  could  not  traverse  tho 
defendant's  authMly,  tiecause  he  would  leave  unanswered  the  other 
porta  of  die  plea,  and  thereby  admit  that  antyther  person  is  ehdded  to  , 
the  posseeston ;  though  If  both  parties  claimed-  under  the  same  person^ 
the  command  was  always  conddcred  as  traYerflablf(r) ;  but  now  It'ie  set* 


(o)  Poat.  3  Vol.  G95. 

{p)  Dye  »  Leatherdale  et  d.,  3  Wits. 
36.— Gargrave  ▼.  Smith,  1  Balk-  231.^ 
Bagsbawe  e-  Coward,  Cro.  Jac.  147.«- 
Poat.  3  Vol.  695- 

{pp)  LAmbert  v.  Strother,  Willea, 
235.-*Poftt.  2  Vol.  695. 

(9)  Lambert 'V.Strotber,  WiUes»  325. 
Voft.  3  Vol.  696. 

(r)  Lambert  v.  Strother,  WiUes,  295, 
6. 


(t)  1  Sannd-  399.  b.  c— Com.  Dlg^. 
Pleader^  3  M.  34.— GoodHght  d.  Baleh 
e.  Rich  at  al.,  7  T.  E*  335.— Beirit  v. 
Lamb,  3  8alk.453.»S.C.  6Mod.  llf^ 
Lambert  v.  Stroihcr,  WUies^  223-«-acr. 
Dyer*  23.  pi.  147.  conu 
'  (f)  Graham  v.  Peat,  1  Vaat,  245*— 
Thorn  «.  Shering^  Cro.  Oar.  586.-*- 
Read's  Caaef,  6  Co.  24-  a.— TreTitlian  v. 
Pyoe,  8dlc.  107.— 1  SAwd.  347.  o.  n.  4. 


(13)  To  a  plea  of  liberal*  teneneotam  the  phdnCiff  eannot  reply de  itj aria 

f  ua  prppria.    ^tt  ?•  Wwd^  4  /oAnt.  Bep.  150. 


4'i4  OV  T8S  8STB&AL  H«FLIGAT10irS# 


tkd  tliat  the  pUntifr  mtf  ia  aM  cates  take  iatoe  upon  the  Aict  of  tbe  de- 
fendant's hkving'been  authorised  to  coiMBit  the  trespa8s(fi).    If  the  do- 

I  *5^  ]  feadaiit,  in  his  frtea*  *has  relied  on  a  promisseiy  title  deriTed  from  the 
nUin  in  fit  of  a  stranger,  the  pfauntiflT  cannot  tahe  iaaue  on  the  matter 
atated  bf  way  of  colouri  hot  msf  deny  the  demisey  Scc.io  the  4efead«ntf 
withont  shewing  any  title  in  himsell(tt»);  or  if  the  plaintiff  deny  the 
title  of  the  party  under  whom  the  colour  is  giyeni  he  shoutd  shew  hb 
own  titloi  and  traverse  that  stated  by  the  defeDdant(v) ;  and  if  the  plain* 
tiff  inatst  that  the  defendant's  tenancy  haa  been  determined  by  a  notloe 
to  qvstf  M*  a  surrender,  or  forfeiture,  8ec.  be  should  reply  that  naatter 
apecially(«).  To  a  plea  of  Ifemte,  the  plaintiff  asay  reply  generallfi 
that  the  defendant  of  his  own  wrong,  and  without  the  suppoeed  license 
committed  the  trespdises,  concluding  to  the  cottntry(x),  or»  as  it  haa 
been  considered,  if  the  plaintiff  did  licenae  the  defendant  to  commit 
aome  acts,  then  he  shoald  reply  a  revocation,  er  new  assign  that  be 
brought  his  action  for  other  different  tresp»ses(y) ;  but  it  seems  that  if 
the  license  only  extended  to  some  of  the'trespasses,  and  that  other  trea« 
passes  were  cemmiued  at  different  times,  and  not  covered  in  evidence 
by  the  licenae,  then  the  general  replication  de  injuria  will  suffice(z). 

To  a  plea  of  escape  of  cattle  through  d^^  <^fin€€%^  which  the  plaia- 
tiff  ought  to  have  repaired,  it  is  said  that  as  the  plea  contains  mere  mat- 
tar  of  excuse,  the  plaintiff  may  reply  de  injuria(a),  or  he  may  deny  in 
particular  the  obligation  to  repair,  or  the  defect  of  the  fences,  or  the 

1^  *i98  3  defendant's  right  to  *pdt  the  cattle  in  the  close,  adjoining  the  loem  in 
quo  coocliiding  to  the  country  (aa)\  but  he  ahonM  reply  specially^  that 
the  defendant  turned  the  cattle  into  the  lo€U9  in  gu9f  or  that  they  were 
unruly,  and  conclude  with  a  verifieation(d). 

'  To  a  plea  claiming  a  rii^ht  rf common^  the  plaintiff  cannot  reply  de  in^ 
jnfui(c)j  but  must  either  deny  the  ««f«tn  in  fie^  or  other  title  to  the 
estate,  as  appurtenant  to  which  the  defendant  claima  his  right,  or  msy 
deny  the  right  of  common,  aa  stated  in  th^  plea((/),  or  that  the  cattle 
were  the  defendani'a  own  commonable  catt&e,  levant  and  coucbant  upon 
the  premises(f)i  cooeluding  to  the  country,  and  not  with  a  formal  tra- 

(u)  Chambers  o>  Dotialdaon,  11  Eatt^         (a)  Cooper  v.  Monke  et  al.,  Willes, 

65 — Lee  »  — — ,  1  Rol  Rep.  46.        ,  54^Bast.    Ent.    631.    a.— Com-    Dig. 

(tm)  Cary  v.  Holt,  2  Slra.  l^k—  f*leader,  3  M.  29. 
Soslin  V.  Williams,  Fortes.  37&^Ftn-  (aa) '  I  9sund.   103-  b.— Com.  Dig. 

ner  «.  Fiaber^  Poph.  1,  2.  Pleader,  3  M-  29 — Post.  2  Vol.  697- 

(v)  Fenner  v.  Fisher,  Fopb.  2.— Com.         (b)  Post.  2  Vol.  697-* Clarke  v.  John- 

Dig.  Pleader,  F.  13.-- Bourne  v.  Tay-  son  et  al.,  Luiw.  1358,  9 — Com.  Dig. 

lor,  10  East,  189.  Pleader,  3  M-  29 — Rast.  Ent  621-  a. 

(w)  Taunton  vCostar,  7  T*  R.  43L         (c)  Crogate's  Csae,   8  Co.  67.  a.— 

White  V.  Stubba,  1  Lev-  307.  Cocfceriil  v,  Armstrong  et  al*,  WiUes, 

(jt)  Dameav.  Hunt,  11  Bast,  451.—  ^  101. 
Post.  2  Vol.  696.^1  Saimd.  lOS.  b.         *       (d)  Post.  2  Vol.  698. 

(y)  1  Satund.  300.  a^«2  Sdand.  S.  end         (e)  Bebimon  v.  Rayley,  1  Barr.  320. 

^  of  note  3.  WiUes,  100^  n.  c — Bui.  N.  P.  93.^ 

(«)  Buaea  v>  Hunt,  11  Baat*  45t  Crogate's  Caae,  6  Co.  67>  h. 
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verse(/) ;  though  it  li  said  that  in  the  latftr  caie*  where  the  defi^art  b  tuwabs* 
has  turned  on  his  own  cbmnoBable  catlie»as  well  as  other  cattki  the  plain- 
tiff should  new  assign,  stating  tha|  be  brought  iiia  actieo  for  dej^ur- 
ing  the  common  with  other  cattle^  and  ought  not  to  traverse  thelevan- 
cy  and  couchancy(^).    The  plaintiff  may  liso  reply  an  approvement(A). 

If  a  puhiio  or  private  way  be  pleadedi  the  plaintiff  may  deny  the  way, 
sund  conclude  to  the  country^  and  he  may  also  new  assign(f ) ;  or  to  a  plea 
of  a  private  way,*  the  defendant's  title  may  be  denied(A:),  and  the^  plain- 
ts may,  .under  such  replication,  *g^ve  in  evidence  an  order  of  justices  [  *S69  *] 
on  an  indosure  act,  and  award  thereon,  wiier^y  the  public  or  private 
way  has  been  stopped(/} ;  but  where  the  plaintiff  cannot  deny  the  ple% 
and  only  insists  that  the  defendant  trespassed  out  of  the  way,  or  wAa 
guilty  of  unnecessary  damage  in  removing  an  obstruction,  or  actually 
converted  the  materials  to  his  own  use*  in  order  to  save  unnecessary 
expense,  the  pUintiff  should  not  deny  the  right  of  way,  but  should 
merely  new  assign  extra  vfam^tKt.  The  replication  to  pleas  justifying 
a  trespass  to  real  proper^,  under  firoceaa  of  courts  of  record,  are  limi-  ^ 
lar  to  those  in  trespass  to  persons,  in  which  we  have  seen  that  the 
plaintiff  cannot,  in  genend^  put  in  issue  the  whole  of  the  matters  in  the 
plea,  by  replying  dt  injuria(m). 

The  rephcaUons  to  pleas  in  trespass  of  matters  in  dUcharge^  in  gene* 
ral  resemble  those  in  assumpsit;  thu&>  if  a  relfltese  be  pleaded,  the  re- 
plication may  be  non  e^t  factum^  or  that  it  was  obtained  by  fraud(n),  or 
to  a  plea  of  accord  and  satisiaciion,  the  plaintiff  may  deny  the  accord,  or 
atate  that  it  was  for  another  trespass,  with  a  traverse  of  the  aoceptanee 
in  aatisfisction  of  the  trespass  complained  of,  or  he  may  allege  Hiat  the 
defendant  was  guilty  after  th«  ao<ord(o) ;  andio  a  plea  of  a  distress  for 
the  same  trespass,  he  may  reply  that  the  cattle  died  in  the  pound(/^),er 
to  a  plea  of  tender,  that  no  tender  was  made,  or  that  it  was  insuA* 
cient(7) ;  and  to  a  plea  of  the  sutute  of  *limilations,  the  plaintiff  may  [^  *570  *| 
reffly  a  writ  or  any  other  matter,  of  which  he  could  a#il  himself  iii  the 
action  of  assump||i(r)« 


(/)  1  Saiind.  103.  b.-»Fo8t  3  Vol 

is)  1  Saund.  346.  d. 
(A)  Post.  2  Vol.  fi99, 
(0  1  Saund.  103.  b.— Post.  %  Vol.  699. 
(*r)  Po»t.  2  Vol.  699, 700. 
(0  Davison  et  al.  v.  Gill,  1  East.  64* 
8tlw.  Ni.  Pri.  1255. 
(«n)  Ante,  364. 


(fi)  Com.  Dipf.  Pleader,  3  M.  12. 

ip)  Com.  Dig.  Pleader,  3  M.  i3.<*- 
Sed  quaere  of  the  plaintiff  ought  aot  in 
such  case  to  new  anign^  see  post,  and 
2  Vol.  700. 

(^).  Vasper  v.  Eddows,  1  Salk.  248. 

\q)  Tbo.  Bni.  304.— Post.  2  Vol.. 
645.<— Com.  Dig.  Pleader,  3  M.  36. 

(r)  Ante,  554. 
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II.  OP  rm  FosMS  akd  pabts  op  mpucK-nom. 


9 

Tnutg  aw.  A  raplmtioo  u  usually  inHHed  io  the  ceurly  and  of  the  term  «(  vfaicli 
it  is  pleaded)  and  the  namf  of  the  plaintiff'  aod  dtfemdant  are  elated  in 
the  margin  thus :  ^  A.  B.  against  C«  D."(a);  and  where  ai^r  new  netr 
ler  is  stated  in  the  replication  which  occurred  pending  the  suiti  ea  the 
death  of  one  of  several  glsintiffs  or  defendanta  between  the  |iea  and  re- 
pikataon)  this  should  be  ni^i^9ttd^  and  a  apedml  ig^utritmee  nsagr  be 
atated  at  the  head  of  the  replicatieD(^). 
T«  M.  ruA  When  the  plea  concludes  to  the  country^  die  rap&cation  ronsiat^ 
0OHCI.UD1H9  ^iiMt  of  the  common  or  speeial  9imUUars  the  first  la,  ^  and  the  aai4 
tm  TBI  cevir.^  piainticp  doth  the  like,'*  and  the  Utter  is  thus,  «and  the  aidd  phdntiff 


^  as  to  the  said  pleas'of  the  said  defendant  bf  him  first  and  secondlf 
<<  above  pleaded^  and  whereof  he  haih  put  himself  upon  the  country  doth 
*<tbe  like;**  and  the  plaintifiF  must  join  issue  or  demur, and  cannot  re^ 
^  any  new  matter  when  a  plea  concludes  to  the  country(c).  If  in  the 
umiUter  there  be  any  nststake  in  the  names,  the  defiNidant  may  demuc^ 
hut  where  to  an  issue  tendered  by  the  plaintiff,  the  defendant  haa  add- 
ed the  9imiUttr  by  the  plaintiff's  name,  or  the  plaintiff  haa  joined  it  by 
[  *571  3  the  defendant's  name,  this  defect  *will  be  aided  after  verdict,  there 
being  an  affirmative  and  negative  before;  it  was  once  indeed  held,  that 
the  want  of  a  similiter  was  not  aide4  or  amendaMe  after  verdict,  and 
where  in  the  eimi&tcr  the  defendant's  name  was  put  instead  of  the 
^ttotiff 's,  the  Chief  Justice  dismissed  the  jury,  conceiving  he  had  no 
enmmission  to  try  the  issue;  but  in  a  subsequent  case,  where  a  aimilar 
mutake  was  made,  the  court  after  trial  of  the  issue,  refused  to  arreat 
the  judgment,  and  at  length  the  MimiSterwM  allowed  to  be  inserted  after 
verdict,  instead  of  the  &c.  upon  three  grounds;  first,  that  it  wai  an 
omission  of  the  clerk ;  secondly,  tha^t  it  was  implied  in  the  lee.  added  to 
the  last  pleading ;  and  thirdly,  that  by  amending,  the  court  only  made 
that  right  which  the  defendant  himself  understood  to  be  so,  by  his 
going  down  to  trial(cr);  so  where,  to  a  rejoinder  concluding  with  a 
verification,  the  plaintiff  instead  of  taking  issue,  and  concluding  to  the 
country,  added  the  aimiUter^  and  took  down  the  record  to  trial,  and  the 
defendant  obtained  a  verdict,  the  court  would  not  grant  a  new  trial,  hut 
amended  the  record((f). 
To  ▲  ruA  Of  We  have  seen  that  a  plea  of  nid  tiel  record,  concludes  with  an  aver- 
suL  nu.  M-ment  and  prayer  of  judgment  d  action  8cc.  unless  in  the  case  of  a  judg- 

TiHAA mi-  ^'oktnt  in  lreland(0-    If  the  plea  deny  a  record  in  the eame  court, the  re- 
Mao. 

(a)  See  the  precedent*  post  3  Vol.  Pleader,  B.  11, 12,  ttc, 

641,  2.  (cQ  Grundy  v,  MeU,  1  New  Bep.  ^8. 

(&)  See  the  forms*  pelt.  2  Vol.  641*  2.  (<)  Ante.  537.— Sandford  v.  Rogei^ 

(c)  Com.  Dig.  Pleader,  R.  1— Co.  2  Wils.  114.-*Co]lins  v.  Lord  llattheir. 

Lit  126.  aw— Courleen's  Case,  Hob .  STL  S  East*  473. 

iec)  S  Saund.  319.  n*  6.— Com*  Vig. 
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plication  theWo  sl.ould  rc-Mseii  the  exMtence  of  the  in 

„,..., 

dude  with  a  prayer  ilut  ii  n>.>f  be  (icwcd  aod  mspe<^ii:L>  ' 

•572  1    ' 

and  •  dbv  i.  i'.vM,  m  ih.   'o-riir^mi  md  wbeit  Uie  r«ui_  .■  _  -   ,       ^ 

court   i%                                                 v^rn-i  l[,  and  o  «l«y  i*  givw  lo  lUe 

plaintifl  <                                                  ili/mttaiu  !»■  pleudeil  ■  record  of 

the  Mirr  '                                             0^- it,  EoDcludca  wlih«  vCTificatioK, 

and  «  day  is  yvca  tij  iho  f.4tiii:i  ll,  lie«r  iu(lgtnefit(A))  unii  where  ihe 

defcDdMH  bM  pleaded  a  record  of  «»»rAir  CDuvt,  (lie  lepllcaiion  of  dm/ 

Itrl  nteerd  may  either  c(it>cli;Jc  by  lOring   (lie  <lEfriiil.:,iil  a  (Iiiy  lo  liring 

iiij.Ci),«rwiiha"--     ■           ■                                                           :-:[.^); 

in  ihcfonntrcasc                                                                                 i  ,  0<c 

Utter  ibere  fthculJ                                                                                i  e:  re- 

, 

Cord(*).  Md  Iherelorr  inc   t                                                                         ,,  ol>. 

viously  preferable.     Whtu                                                                  :'.rd, 

u  properly  pui  in  imuc,  ihr                                                                     n(/). 

The  rcpliwiion  lo  a  plea,  ^, ■  ■  -'"T^ 

1  s**cut 

concluding  wiih  a  tc HEicaiion,  nwy  '  < 

to  the  rommtnixmenf ;  3iily,  iho  ba.iu  , 

lit*. 

coo-mciicememof  ilie  roplica-iow  ill  vii 

of  the  effect  of  th«  defentlani')  plea;  il>c  buity  »Uui  ihc  grti^j^.)  .n 

wbithiliai  denial  is  founded ;  and  ihe  concluMgn.i*  cither  to  ihc  oun- 

A 

iry  or  lo  tlic   rtccnt,  II'  it  n.crcly  deny  liiL-  [upi;   at  if  Hic  r-pllr.ii.  r 

conuiii  n>  '.  '    .    '       ' 

'^^iJ 

Uijl  ju>t, 

Mm 

iBt,   '1   1 

W" 

is    replK 

saiih  ili.. 

loavcii 

TfpaCUU::                                                                                                                                                ■     „.J 

1 

"  becaiiM 

\Vln:n  1.1.-  1. ,                                                                                              >\:'^m- 

Btfnr/»  Willi  art  «liL                                                                                ■..■lijch 

is  as  foliowsi"  Ai'                                                                                   .  D. 

by  lum  Kcondty  al                                                                                ljmjo 

* 

of  Rfif  thing  by  the  n-iii  C-  0.  i>>  'li^i  pka  ^lUct^cd,  uughi  qoi  lu  be  bar^ 

red  from  haTing  and  mUDlaiiiing  iii»  arorctaJU  tction  thtrcftT^gwnat  the 

(/)  ••- 

■     «.Sdrog(-                                                                                                                              .    N>» 

J[ewbfrr>  ■    ■ 

(5-)Fost.  :;  >ol.  I,5i— MoDf  V  (.n. 

ret,  3S»lk.SG6— 3BU'Cotn.33&.l- 

^■■jifl 

(*)  Poal.  2  Vol  631  —See  die  prac- 

j^^l 

twe,  Tidd'a  Prac,  H\h  edit.  «ra,  :y.              i 

*'.^ 

(■)  Set-poH,3Vol-6i2 

J 

O)  B»ndfor4».  R<%en,  ^  V.  .< 

S.  C.  Bame*.  161. 

^          («■)  Tidd'i  Prac.  411i  edit.  6r.i. 

id 

L 
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I.         said  C.  D.,  because  he  says  that,  &c.(n)**    When  th«  body  of  the  repli- 

Tbb  com-      cation  ooly  contains  an  anfiitrer  to  a  pan  of  tlR  plea,  the  commencement 

abbUfd  recite  or  specify  that  part  intended  to  be  Answered^  foi^  aboold 

the  commencement  assume  to  answer  the  whole  pidi,  Init  the  body 

only  conuin  an  answer  to.  part,  the  whole  replication  will  be  faisnffi- 

f  •S74  3  cienty  and  so  vice  verHa{6) ;  in  this  case  the  form  may  f  ran  thu«  •  And 

the  said  A.  B.  as  to  so  much  of  the  said  plea  of  the  said  C.  D.  by  him 

secondly  above  pleaded^  as  relates  to  the  said  sapposed  rccognismtre  in 

4hat  plea  mentioned,  says  that  he  ought  not  to  be  barred  from  having 

or  mauitaining  his  aforesaid  action  thereof  against  him,  because  ho  says 

•that,  Bcc."  {Btating  the  answer  to  Buch  fmrt  of  the  plea^and  hifh  iKe  firO" 

«        •     }ier  conchinon  thereto^)  and  the  answer  to  the  other  part  of  the  plea 

commence  as  follows :  <*and  the  said  A.  B.  as  to  the  residue  of  the  said 

plea  saith  fireciwM  nonj  &c.  because,"  &€.(/{)•  On  the  other  hand,  when 

the  matter  to  be  replied  is  equally  an  answer  to  several  pleai,  it  is  pro* 

*      *    per,  in  order  to  avoid  expense,  to  answer  all  the  pleas  In  one  replica* 

tion(^),  and  the  replication  de  injuriis  stiis  pro/arUsj  absque  taH  causa  to 

two  several  justifications  by  different  defendants  in  theteme  action,  was 

held  8uffieient(r) ;  in  these  cases  the  commencement  should  apply  to 

and  profess  to  answer  *all  the  pleas.    So  where  to  «  plea  of  judgments 

^  outstanding,  the  plaintiff  replies  that  each  is  fraudulent,  he  may  coh- 

elude  with  one  verific;ationC«). 

XI.     I        With  respect  to  the  Body  of  the  replication,  we  ha^e  seen  that  It 

Taa  Momr,  "contains,  either,  1st,  matter  of  estoppel,  2dly,  a  denial  of  the  plea,  MIy, 

a  confession  and  avoidance  of  it,  or  4thly,  in  the  case  of  an  evasive  pfea, 

a  new  assignment.     We  will  consider  each  of  these  in  the  same  order. 

r  «575  ]      *^^^  As  to  the  matter  of  eatoftfiel(t):  When  it  appears  on  the  fate  fX 

lst,Estoppel.  the  declaration,  the  plaintiff  may  demur  to  the  p!ea(u);  as  In  covenant 

-  by  the  lessor  or  the  assignee  of  the  reversion,  if  the  defend^mt  plead  nil 

habuit  or  generally  that  the  lessor  was  not  seised  in  fee^  witltOut  al^ew- 

(n)  Gardners.  Jessop,  2  Wils.  42.—     Pleader,    F.    4  8c    ?4.— Summary  qn 
If  the  plea  was  in  bar  of  the  further     Pleading,  71,  2.— Sed  vide  The  Queen 
maintenance  of  the  suit,  the  replication    *  v-  iThe  Bishop  of  Canterbury  et  al.,  1 
should  be  framed  accordingly,  Le  Bret     Leon.  139.  as  to  a  demurrer. 
V.  PapiUon,  4Ba«t,  502,  3.  ^  (r)  Ibid.— English  «.  Pellitary  et  d., 

(o)  1  Saund.  28.  n.  3.— Hancock  ». .  1  Leon.  124 — S<  C.  Cro.  EIue.  13St— 
Proud,   1  Saund.  377,  8 — Com,  Dig.    •'Cartis  v.  Bateman,  1  Sid.  39. 
Pleader,  F.  25— Swinburne  o.  Ogle,  .      («)  1  Saund*  338.  n.  5-«»Parker  «. 
Lutw.  241 — Gray  v.  Pindar,  2  Bos-  ^      Atfield,  1  Salk.  312— Aaton  v.  Sher- 
Pul.  427« — STummary  on  Pleadings  7%     man,  1  Salk.  398. 
»      J>Brett;.,PapilIon,  4  East,  503,4.  (/)  As  to  estoppels  m  general, 'see 

ip)  Hancocke  v-  Proud,   1  Saund.     Com.  Big.  Estoppel— Summary^  103,4. 
•    337,  S. — See  the  forms,   post.  2  Vol."        (u)  1  Saund-  326-  n.  4-— >Palaner  «. 
643-  653 — Swinburne  v.  Ogle,  Lutw.      Ekins,  2  Stra.  817 — Parker  %t  al.  v. 
^  241.— Com.  Dig-  Pleader,  F.  4-  Manning,  7 T.  R.  537— Blalte  v-  Foster, 

iq)  See  the  form  in  «,Wentw.  5—     8T.  H.  487.— Shelley  v.  Wright,  WiU 
^>k  Eoglisb  V.  PaPitary  et  ai,  1  Leon.  124.     les,  13.— Taylor  v.  Needhaa^  3Tatii|* 

9   '  Curtis  V.  Batemaa,  1  Sid-  39.— Middle-     ton»  278-  '* 

•'  s*      tan«i>^beaein|iif  Yelv*  05.— :gom.  Diy.  ^  ,  * 
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ing  that  lie  wu  seised  of  any  estate  in  (tie  demised  tencilKnle(T) i  bnt        n. 
if  ihe  iiialt.cr  of  caioppcl  du  not  appear  from  ilie  dinetior  pleuding,  the  ■  "jfj^!,. 
replicauon  thouM  set  it  fonb>  anil  have  tlie  proper  cotumenccment  and  p^' 
concluMoni  as  in  debt  or  as»utnpiiit  for  rent,  without  Mstling  forth  ilic 
inileature,  if  btffore  the  1 1  Geg.  2.  c.  19.  the  defeiidiut  plcadid  nii  Aa- 
buit  lentmcmii,  the  pbiiititT  wu*  bound  [o  replf  the  indemure,  and  c<in- 
cluJe  unite  flttll  judicium  If  the  dcfetidiint  should  be  admitted  to  pleud 
the  pica  against  liis  own  Bcccptancc  of  the  lease  by  iiideittute,  for  if  ihe 
plainillT  replied  that  be  had  a  siiflicient  esiiklc  10  make  the  demise,  he 
lost  the  benetituf  Uie  cstappelCw)!  but  ibia  is  altered  by  the  abnve- 
meniioiied  staiuic,  and  now  the  pluiniiff  niighidcmur  to  such  a  plea(jr); 
so  if  it  be  recited  in  the  coiuiiilun  ol  a  bund,  ihat  a  fact  exists,  the  eS' 
toppel  on  the  pxiy  executing  it,  may  be  rcpUed(!/);  and  where  the 
matter  ha!>  been  tried  upon  a  particular  Ui>ue  in  *ircspai>,  and  founil  f  *576  3 
by  the  jury,  such  linding  may  be  ropticd  as  an' esioppclf^i/)."     Aa  & 
species  of  estoppel  it  may  be  proper  here  (o  notice  thai  i(  in  debt  ob  ft 
bond,  conditioned  lor  the  performance  of  covooants,  the  defendant  iiiUe- 
ly  plead  that  there  were  no  covenantx  in  the  indenture  on  his  purt,  IIk 
plainlifr  may  reply  selling  out  the  indenture  containing  »ucb  covenants 
and  dcmur(;). 

The  second  deccriplion  ot  replication  i*]  that  vbich  neither  concludes  ^'jly,  nenial 
the  defendant  by  maiiei-  of  ettoppel,  ma  confeuei  and  avoids  tlie  pica,  --^^  "'^  t^ 
but  denitt  or  travcntii  ihr  truth  lAirr^,  n^ier  in  fiarl  or  In  wltolc^a). 


<Ti)  Id.  ibid— Andrew  p.  reiree,  1 
New  Kep.  ]60.~3SMind.  -JOT-  ».  418. 
n.  1 — l'o»^  2  V6l  S48. 

(w)  1  Siund.  335.  fin,*,  ind  JTB.  n. 


li. 


•  i 


ley  II-  Uright,  Willea,9  morcoriJ'maryaoeepiaii 

(^}  Uuirara  v.  Mnrewood,  3  Cisi,  lignirji']  i  .3:r.-ct  i1ri>...i   .            .     ..  >i 

346- aadeec  thi;  [ireeeJenuintPcBp.m  t.--!- ■                         -i,  ..  ■m..t,  Sic."ol" 

for  mewic  profi'i,  whore  'o  ■  I'lt"  "f  '  n                                   ■■.■ceding  picul- 

title,  the  rceijvcrv   "m   ejectment   wjs,  n.                                     n,  pica,  replica- 

replied.     2  Hull    iJ    ['    *41  ',■                                           ■  ,1  lir^luccd  by 

(0  Sm\:>.  ::.iv   on 

317,  and  r.,'  k-   „f 

(a)     Tb  ,:.U,= 

form'Af  a  d, ,.,,...-,-._.    „.       ,,    „..^.,.,   ..„ ,..r.  I)  if 

5  ... 

(t.")  When  ilir  )«naat  ii<  a  writ  of  cnirv,  ■.  :  .;i.i,  pleaded  the 


geocra 


l,.-U  that  h 

of  ibe  rrrcMd  ^  and  Wiu   ili--r.  (  ,,      ,  ,   |,iwvi[.B  Ui»i 

11  xill  only.     Ktlkru 
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IT. 


It  win  ke  fifoper  id  conaMer  tte  Miniii^  ihtse  iiipti0«l«n,iilidi»  tte 


^"  ■•"T^gl  *o»<>wing  heads  t 


2dly,  Beni 
of  the  p'.  A, 


i 


I 


lit.  *A  Denial  of  the  whole  plea,  or  i/e  injuria^  9LC.     - 

1st.  When  allowed,  or  not  proper,  or-not  adTiidble. 
2i\\y.  The  form  of  such  replication. 
3d!y.  A  Denial  of  only  fmrt  of  the  plea. 
<  I  St.  Of  what  fact. 

c  2dly.  The  mode  of  such'  special  denial. 
Sdlf.  A  denial,  and  stating  a  particular  breach,  &c. 


It  ia  necessary  to  premise  as  a  general  rule,  that  it  is  ^e  first  object 
•f  pleading,  to  bring  the  point  in  dispute  between  the  patties  at  M^eriy 
m  stage  ef  the  cause  as  possible,  to  a  single  issue  or  point  whick  U  not 
lllukifanous  or  cfllhnplex(6);  and  therefore  the  issue  iftiiisti  in  Keiiecaly 
ht  single(r).^  But  this  single  fioint  may  ceosist  of  ee^ral  jfaets^  if 
they  be  dependent  and  connected(c/),^'  and  therefore  wfieve  in  trsspass« 
the  defendant  justified  under  a  right  of  common,  anS  tlie  plaintiff  in  kis 
ii^kcation  traversed)  <Uhat  the  cattle  were  the  defendant's  own  eeftlei 
and  that  they  were  levant  and  couchant  upon  the  premiaeii  and  tpn^ 
.  ttionable  cattle/'  the  replication  was  en  a  spei;ial  deraurrer^  awfoiog 
for  cause  that  it  was  multifarious,  holden  to  be  good(eJu  So-accordinj^ 
to  the  first  resolution  in  Crogate's  case,  to  a  justificatiaii  .under  pan* 
•  .^edings  in  the  admiralty  court,  hundred  court,  or  county  court,  •r  any 
-'  fther  court,  which  is  4igi  of  record^  de  injurid  md  firofirid  is  g9QdvaU 
being  matter  of  fact  and  making  but  one  cause  or  justificatienC/)*  la^ 
deed  in  some  cases  the  traverse  or  denial  must  consist  of  miwn  than 

^  *5TI  J  one  fact,  for  it  ia  another  rule  *;hat  in  a  traverse  the  pln'rntiflF  nhnot 
narrow  the  title  set  up  by  the  defeBdant{ef).  And  indeed,  accpfdiof  io 
some  modern  cases,  it  should  seem  that  the  mere  circumstance  of  -a 

'  .replication  putting  in  issue  several  material  fectSs  is  not  the  gf^o^d  on 

which  it  is  in  general  objectioQable(//*).    We  will  now  proceed  to 


*  ever  requisite,  and  should  not  be  un- 
neoesBarily  adopted,  as  it  certainly,  by 
requiring  a  rejoinder,  repeating  the 
fiiatter  in  the  plea,  tendt  to  unneces* 
■ary  delay,  prolixity,  and  expense  in 
the  pleadings,  see  the  learned  obier> 
Vtttions  ^of  Mr.  Serjt.  Wllliaios,  in  1 
laund-.t03.  in  notis,  and  Home  v.  Lelr- 
ia,  Ld.  Raym-  641.— Robinfsn  v-  Ray- 
\t^  1  Burr.  320.— As  to  the  nature  of 
a  traverse  in  general,  see  Sumnmry  on 
Pleading,  75  to  80. 
ifi)  BeU  V.  Warden  et  al.,  Willes, 


204.--Cooper  v.  Monke  et  al«»  "WiUsb, 
54.-— Taylor  v.  Eastw  ood,  1  £ast,  217. 
Robinson  v.  Rayley,  1  Burt'  320— Satt- 
mary,  77. 

(c)  Id.  ibid. 
*^(d)  Robinson  v.  Rayley,  1  Burr,  320. 
.WiUes,  100.  n.  c— Bui.  N.  P.  d3— 
Crogate*s  Case,  8  Co-  67.  b.  • 

(tf)  Id.  ibid. 

(/)  Id.  ibid.— WJltes,  101.  i|.c. 

{ee)  Morewood  v.  Wood  et  al.,  4  T. 
R.  157.-— Summary,  78. 

iff)  Jones  V.  Kitchin,  1  Bos.  &  Pul. 


^      *-  ' 


• 


(14)  Vide  Sobers  v.  J?iirJt,  It)  Johru.  Hep-  400. 
<15)  Vide  Slrongf  V.  Smithf  Z  Oain^  Hep,  160, 


*• 
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coD«ider  the  paitictilar  initatimi,  when  a  ^enenl  il«niitl  of  the  vhole       ". 
plea  is  or  u  not  .llowed,  or  ntaf  noi  t>e  proper  or  .dvisiiblc  ad'y.'n'^al 

In  Actions  on  contrtcis  tnil  in  replevin,  tbe  replicL^iion  denicx  ihe  (iictof  iIif  ph'a. 
OT  one  of  tho  (wli  allef^cl  tn  llie  [ilea  in  cxpreu  'ivor(j8(f)      But  -in  ''"■''■  *•='«■ 
ireBpasG,  and  in  ucUons  on  ihe  case  for  ilander,  ■  replic^iion.  conuuning  u,t,^„  aiinw- 
^  gfUcTol  ticmal  ^l/te  vih«te  fUea,  frot)ueiilly  uccnrat^nd  ti  icrnied  a  rc-<<J'>rii'ii  pro- 
plicaiion  4t  itgarti  lUa  finfiria  aiaque  tali  rau*i,  «r  "  dt  imi  torr  de-  '^^^  "■   "' 
mttnt  'an*  dtt  <rau«r"(A).     Tbi»  repliceiiaD  pui>  in  iksue,  nnd  loitipels 
the  defendant  to  prove  e>ei'/  naierkl  alle^iiaa  in  hit  pliiii((),  mtd 
Ihenfora  It  it  rirqaently  adv^ntuKcaUi  to  the  plaintiff  to  adopt  it,  wlien 
l>jr  the  tiilti  of  plcjulinit  it  ii  permitted. 

In  gcnenl,  wticn  the  dcfentUni'i  pteu  con^istii  merely  of  matter  of 
Mcvw«(i  end  not  of  mptier  of  rigbt  or  interest  incoTisittcni  with  ui-  aO'ect- 
IRK  the  rtK)"!  ttte  infrinifcmeniof  which  is  compUincilofin 'ilicdcclu-  [  'srs  ] 
ration,  nheiber  it  relate  to  the  pencin,  personal  property,  or  real  pro- 
perty, the  [general  replication  dc  iiijttriH  is  «uirKiciit(X-).  And  in  these 
cases  when  a  tills  Is  Stated  merely  as  inducnnent  tO  the  defcncvi  tliB 
plaintiS'  need  am  answer  or  pariicatgrly  deny  it,  because  it  is  mcrdy 
cottateral  lo  (be  mutter  in  dbpuiCi  whicb  constiintes  tlie  diSetence  be 
tween  a  case,  in  Which  the  plaintifT  makes  title  by  his  declantiion  to 
any  tbiog,  and  the  defentlant  in  I>is  plea  denies  >l  or  Cbdms  an  iarmrrt 
therein,  nfTeclinfr  th*  same,  wh«n  he  mnst  reply  special! fC).  Thus  in 
an  acttoo  lor  an  assault,  if  the  defendant  pk^d  «on  aimatt  demtvnf,  or 
that  he  arrested  tlic  plaiiMjfl'  upon  htto  und  cry  levied(m),  or  tlte  plea  be 
iDodcntc,  correction  of  a  Mivant  for  his  nci;lcci  of  serwicr,  \\it:  i^enrral 
replicAlion  I'eiHyurYa  it  suEfi<:ieni(n);  nncl  lliotigb  sucit  '■  ' 

perscMial  Injury  may  be  stated  in  the  picd  to  deptrnrl  en  iIk 
land  or  personal  property,  as  If  ibc  defendant  plead,  ib  ' 
entered  upon  his  pouession,  and  that  ihtrcfore  iho  tlckL-i.^,...  ■„„....,, 
manit  imfianuU  lo  remote  hiin(o)i  or  if  the  plea  be  tliui  tlie  dcfeDdant 
was  trued,  he,  as  rectort  and  ihit  Ibo  tithes  were  severed,  and  t]iM  the 
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80  —n.  N.  r.  03.— 9ed  vtJe  Cookeiill  v.  Armflroar.fViUes,  lOU- 

^imsiisni;  cL  sU    Villcs.    ItiO —         (lr>  Craffaio'i  Cue,    BGo.  67   a.— 

,1.,,., ..,.1...    iBorr.  33U~Siiin-  C.t^     M-    V\ '-    '■   t"    ».■■  — Iin-r 

.Cost.  8Co  or  b.  I"  ... 

■'.:■•  replic-iion,  Jt  II 

..=    F  in  oh' Law.  39 1>  ■ 

lie,    5f^    ■  '^7  — 

(A)  Com.  D.g    Pleader,  F  18.   Cn>-  Vim- 

it«'»  Cbsc,    i  Co.    87-      Mnii  of  the       '  ^:oill. 

potms  reUtiiig  m  ibls  rvphculvn,  are      u 

collected  ui  CrvKWc'*  C*w.  8&>.  67.         '."'j  i  nji;.i':'t  Ci»<.-,  av.r..  W.  a— 1 

C:ocktrcl|  o.  ArtiKironj,  W>Ilc«,  &y—      Bsund,  544   a.  n.?- 

Dw:   PiM.  1  Vol  113  to  lis.  •nAVnm.         (->  liill-    C   P    IM,— CotkeriU  *. 

Dig,  til.  McaJfr,  r,  18,  Sit— J™ *-"- "'  "--.    t'.'S. 

Kocli!!.,  1  B<».  It  Pul.T9,  80-  ^  UI,  1S&  731 

U«    ja*.  ti. 

(0  com.  Diy.inMdKr,  t.tti' 
Crople**  CalK^SV*'  ST.  ■  ■  tWaettrcU        o     ■  J* 


4ath-  tOkH*  A«*  MKT«  or  KIPMCATlDKti 

ilL        th«  rsfiliaitlott  llranld  no;  :  <  niih  m  ttiverie  of  tb«  !•• 

ofUiepln.        Thgi  witcre  in  ireapa',-'  i  '  H'liiff's  larvaDl.  the  defeD- 

dani  p4uitc[l  that  the  filliti-  <jf  1^<:  prrKoii  liikcD.  held  of  I  be  defendMIt 
by  knlglkl'a  serviu.  and  tlidrt  scisnl,  uid  thai  iho  pcr*on  taken  being 
■oiler  age,  ihc  defcndjnt  teiicd  liim  xs  Ini  irard,  Ihr  (;ener>l  Tcplic»tMn 
de  mjuriu  w.ii  held  in»uB>dcni,  Hi  m   intercM  in  Uu 

per^uii  cUiined  Ly  the  |iliiiiiiiIT  in  hi.  -^lif  in  impUB 

lor  utriot^  i^oodb,  trees,  be,   the   ii  .  n«  look  them  at 

tiifie  or  ■--   ■  - -    '''■■  -■•''■    "  rising' litk  Lbere- 

lo.  ilK  t<  br  the  MMutfl 

ol  »c '  <  I  .iTc  inirodaccd ; 

anr!  ",.  ..  .         .  ....... ^L  icAMni)  the  lie* 

a  iiile,  iind  (Jue^nui  rely  luereiy  cni  iMSMW&ioa,  llM  r«- 

\  he  s|iei:iat(v);  ibe  ether  intiuices  an  DlreBd)>  tiiM)- 

[  '^^ '  (<!.     It  aUo  seems  that  though  the  plia  ■cluin  ^pin- 

,  ■  Tiy  mentioned  in  the  plBiniifT't  deelaniion,  but  mer«- 

1  of  (jTUw,   f«i  thii   where  Mich  nuiter  of  escoa 

■  'f  iJie  ic/.tin  (n  /(V  of  uoilwr,  it  it  not  ailvisabto  to 

;  iliai  replicilion  b  only  allowed  where  in  the 

I"  fierannal.  tnjurict,  Hfld  ooi  even  then  if  it 

:..:,d,  which  would  make  |)«rt  ot  the  iira«(w]. 

:ii<-i.'  jcing  J  aihuu'Mioii  iii  tliiit  respect  between  a  plea  rt.ip»% tmMtIf 

on  fiom-fsauin  as  inducement,  aocl  «her«  an  tnlcrctt  U  ptcftded  by^Kf  of 

iitl<xl. 

there  are  also  mmj  caus,  iu  which,  llinugh  ibo  repticulm  rir  (m- 
/una,  might  not  be  oiijcciioaiibic  upon  demurrer,  nill  it  wUl  not  be  pro- 
per to  rfdofn  it,  iind  it  may  lie  ncccsiury  in  ofTcct  to  confess  and  avoid 
the  pleai  aa  In  the  inituDce  (Mforc  meMlaned([/} ;  *iid  in  an  aetiiwi  af 
false  iniprliion merit.  Where  the  defendant  jusiirieB  llie  commiimenrM  a 
tiiugistrHte  for  >«  bailntile  oSeocct  it)  Con  sequence  of  itn  inrormiiion'npaa 
DBiht  the  plstniiff  under  tho  genenU  replication  dc  injuria  tuafire/irim, 
Etc.  cannot  give  in  evideoeo  a  imder  and  refusal  of  bail,  but  mght  to 

fi)    \ihicrv  Vrnmn,  5  Ij^r-  :■!.■;,    .J.  ,'!,■)  Jnn^h  !■   Kitrh.n,  1  Bnj.  t»ul. 
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TO  4  BnkSf  Aft  #tM.  4M 

t  ' 

T^\f  tbflt  MilUlf  ap«dilly(;t).    Bo  in  oChcr  eti^tf  irhere  it  may  not  be       II. 
id>8olutelf  neeoiiarf  to  M^  speoially,  it  may  be  adviaable  so  to  do,  »n  J^^"^*:^ 
ordei*  to  nai^W  tlie  filaiSttfF^s  etidonce,  and  to-4onopcl  the  defendant  of  the  pleiu 
to  admit  a  pait  of  hk  ckle(a).  ^ 

*Where  de  injuria  is  improperly  replied,  the  defendant  may  demur  f  »585  J 
genei*atly,  but  the  defect  will  be. aided  after  vetdicx{by^ 

In  point  of  firm  the  general  replication  de  irrfuriaj^r  de  9on  wrt  de^^orm  of  jpc- 
memte^  would  be  defective,. unless  ibe  words  absque  tali  cauaa  be  B^idedfSeTnjufifi!  ' 
flloog^  the  otnisston  would  be  aided  by  verdict(r).  The  usual  lai>guag;e  be. 
of  this  replication  itf,  **ftrecittdi  non^  because  he  says  that  the  said  de- 
^'ieiident  as  the  said  times  when,  See.  of  his  own  wrong,  and  wit^nt 
^  the  cam$e  by  him  in  his  said  second  plea  alleged,  committedf  the  std4 
/*  treopaases  in  the  introductory  part  of  that  plea  mentioned,  in  punn^ 
<«  amifotik  as  \m  add  plaintiff  hath  above  in  his  aaid  deolaftrtion  coni-i 


^  plained  against  tne  said  defendant,  and  this  he  the  said  plaimiflT  prays 
^  my  be  inquired  of  by  the  ccAintry,  &c."  which  is  uniformly  the  con- 
einsion  of  such  a-  replicaiion.  The  word  cauae^  wbi^  means  witfaout 
the  matter  of-  excuse  alleged,  though  in  the  singular  number,  puts  in 
ioBiie^  alt  the  feets  in  tne  plea,  which  constitute  but  one  cause((f} ;  and  if 
wath  a  replication  be  adopted,  as  we  have  seen  it  may,  in  answer  to  two 
or  more  pleas  by  different  defendants,  the  tali  cauaa  will  suffice,  red" 
^hnda  atnguku  tfinffuHs(e)y  and  the  words  modo  et/orma^  only  put  in  issue 
iMeerial  sHegotions  in  the  plea(/). 

When  the  plaintiff  is  not  at  liberty  to  reply  de  injuria,  to  the  whole  Secondly, 
plea,  but  must  deny  •some  fiatticular  fact  or  facts,  it  is /r«r  to  be  con-|*^"**^  ^fS^ 
Mered  what  fistt  he  may  deny;  and  tecondfy,  the  form  of  siich  de*jfi^  ° 

i*iel(r)-  L  '^^^  3 

Iflty  A  party  may  traverse  or  deny  any  material  allegation  in  his  op^  ut,  what 
poneot's  pleading,  although  it  might  have  been  unnecessary  to  state  it  ^^^  ^nay  be 
to  fite€iselyi  as  laid;  but  where  the  allegation  is  not  material,  it  ^■'^not^'JIJJJ^^      ^ 
be  trvverfted ;  as.  if  in  an  avowry,  it  be  stated  that  the  defendant  waa 
aeiaed  in  fee^  though  it  would  have  been  suffinent  to  have  alleged  that 
tho  close  was  his  freehold,  the  seisin  in  fee  may  be  traversed(A) ;  and  a 

(«)  Sayie  v,  Barl  of  Roebford^  3  1384. 

Bia.  Rep.  1165.  (d)  Crogate's  Case,%  Co.  er.-^JBarnes 

(a)  BeU  «.  WardeU  &  Cummm,  Wil-  «.  Hunt,  11  £aat,  451  455. 

lea,  304.— Cooper  v.  Monke  &  others*  (e)   Bnglisli   v.  PeUitary '  et  al.,   1 

WiUea,    54— Taylor    v.  Eaatwood,   1  Leon-    124.^S.    C.   Cro.    Bliz.   139.^ 

East,  317-  Curtis  v,  Batemun,  I  Sid.  39.— Ante, 

(^)  Con.  Dig.  Pleader,  F.  24.— Banks  574 

V.  Parker,  Hob.  76.— Collins  v.  Walker,         (/}  Ante,  470 Gilb.  C.  P.  51. 

8ir  T.  Raym.  50-  ( j")  As  to  traverses  in  general.  Com. 

(c)  Con.  Dig.  Pleader,  F.  34 — The  Dig.  Pleader,  6. 

Rinff  V.  Hopper,  Cro.  Ji>c.  599.    Gilb.  (A)  3  Saund    307-  notes  31,  23-  34. 

,  Q.  p.  153.— Burton  v.  Chupman,  1  Sid.  Com.  Dig.  Pleader,  Q.— See  3  Saund. 

341.— Bodoway  v.  Lowder  et  al.,  Ltitv.  175.  n.  1. 
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(16)  Yidt  «ate,  560-  n.  (S.) 
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426  rOAMS  AUfi  PA&T8  OV  RXPLXCATIOlTS 

n.  mateiual  facl  in^p  be  deoMf  though  Md  ander  a  vuM«ei(i) ;  «nd  what- 
9dl'  'oeniai  ^^^'*  ^^  neoeasarily  uodftrftiOod}  iiMndad  or  ioipiied)  U  tni?ersable  as 
of  the  plea,  much  as  if  it  were  ea^|M*at«lf  aUe|^d(»t  hut  matttr  not  bcforo  aialcdy 
or  necessariif  implied,  is  not  lraver9able(it:).  In  repleviD  and  trespaaa 
to  peraonal  chattel»,  it  the  defotpdaot-  justify  as  bailfff*  or  by  the  oom- 
mand  of  another,  his  auihority  might  always  be  travenedf  and  thougli 
in  treafiass  to  real  property  it  was  formerly  considered  otherwise,  the 
command  is^also  now  travjersable(/) ;  and  wben  a  party  appears  on  the 
&ce  of.  the  pleadings  to  be  estopped  from  denying  a  fact,  if  he  were  lo 
traverse  k%  bis  pleading*  would  be  demurrable(m) ;  and  if  tiflw,  pUcc^ 
or  any  oU^er  circumstance,  when  not  mateiial,  be  traversed,  the  oppo* 
[;  *58T  1  site  party  may  demur  on  the  ground  *that  the  pleudings  amowit  to  m 
nagative  pregnant(n) ;  as  if  in  a  plea  it  be  stated  that  oo  auch  a  daty« 
and  at  such  a  place,  the  plaintiff  demised  the  iocus  in  quo  to  Ifae  de« 
fendant,  as  the  time  and  placp  are  immaterial,  the'^eplication  d^iying^ 
the  demise  should  not  put  them  in  iasue(o) ;  and  in  general  the  fptent 
or  virtute  ct^uat  as  *'  by  virtue  of  the  said  warrant,  &c."  ought  not  to 
be  piat  in  issueCA) ;  nor  is  matter  of  law  or  legal  inference,  in  general, 
traversabie(7) ;  aa  if  to  a  plea  stating  a  public  rfght  of  fishery,  in  aa 
nrm  of  the  sea,  the  plaintiff  reply  a  preseripdve  right  of  a^  and  s»- 
TOtal  fishery,  he  should  not  traverse  the  public  right,  because  it  is  an 
inference  or  intendment  of  law  that  the  public  have  a  right  to  fiah  im 
an  arm  of  the  sea(7) ;  the  traverse  should  also  be  on  some  affirmative 
matter,  and  not  put  in  issue  a  negative  allegation ;  thus  if  a  plea  slate 
''  e  request  to  deliver  an  abstract  and  a  refusal,  a  replication  that  the 
plaintiff  did  not  neglect  and  refuse  to  deliver  auch  abstract,  would  be 
insufiicient(r).  The  traverse  also  must  not  be  too  ktrge^  thus  to  aa 
avowry  lor  20/.  arrears  of  rent,  the  plea  in  bar  must  be  that  oo  part  of 
it  is  in  arrear,  and  if  it  were  merely  that  the  said  sum  of  30/.  is  not  ia 
[  *588  j  arrear,  without  saying  «or  any  part  thereof,'^  *it  would  be  demurra- 
hle(«) ;  but  where  to  a  declaration  againat  a  rector  for  not  carrying  away 

• 

(i)  1  Saiiod.  170.  n.  3.  C  3.— Bennet  v.  Holbecb,  2 Saund.  314. 

(j)  3  Saund.  10.  n.  14.-^hftmberB  v.  319-  n.  6. 

Jones,  11  East,  406.— Meri ton v.Briggs,  <^)  Com.  Dig.  Pleader,    /.—Greii- 

I  Ld.  Baym.  39.  '  vlUe  v.  The  College  of  Physicians,  It 

ik)  1  Saund.  312.  n.  4.  Mod.  367.-^1  Saund.  33.  a.  S.  399.  n.  3. 

(/)    Chainbera    v.    Donaldson    and  Grills «.  Mannell  &  others,  Willes,  380. 

others,  11  East,  65^—1  Saund.  347.  c.  (v)  Richardson  «^.  Th6  Mayor,  &c. 

n.  4 — 1  East,  345.   n.  c— Thorn  v.  of  Orford,  3  Hen.  Bla.  183.— S.  C.  5 

Shering,  Cro.  Car,  586.— >Willes,  lOa  T.  R.  367.  where  4T.  R.  439.  was^e. 

n.  b.<— Ante,  566.  versed.— 3  Saund- 159.  a-  161.  n.  11.^1 

(m)  Palmer  v.    Ekins,  Stra-  817.—  Saund.  33.  n.  5.— Com.  Big.  Pleader,  6. 

Blake  v.  Foster,  8  T-  R.  467*— Parker  5.— See  3  Wils.  334. 

&  others  v.  Manning,  7  T.  R.  533.—  (r)  Martin  v.  Smith,  6  Eaat,  556,  ^, 

Ante,  575.  («)  Cobb  v.  Bryao,  3  Bos.  &  Pul. 

(n)  Com.  Dig^.  Pleader,  6.  13.  R.  7»  348.— Com.  Dig   Pleader,  G.  13.  15.-^ 

-v        8,9— Bennet  V.  Holbech,  3 Saund. 318.  3  Saand.  307.  n-  34— Osborne  v.  Ro« 

Osborne  v.  Rogers,  1  Saund.  368.  gera,  1  Saund.  368* ;  the  reason,  369. 

(e)  Id.  tbid.  and  Com-  Dig.  Pleader*  ,  n.  3. 
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tithe,  the  defeftdinit  pleaded  that  tlie  clete  wa»  siurrounded  with  dhches^       H. 
and  that  th^  ditche»,  ways,  aiwf.pasMges  we're  8o  filled  with  water,  that^^,^  ^Q^^fj^i 
the  defendant  ooiildaot  carry  off  his  tithes,  aveplicatioii  that  the  ditches,  of  the  plea, 
wajra,  €md  pasmges  were  not  so,  was  held  aafficient  on  demurrer,  though 
in  the  copulative,  because  the  plea  is  one  entire  matter  of  ei^cuie,  and    ' 
the  defendant  relies  on  the  whole,  and  not  on  each  particular's  being 
inipaaeable(/) ;  so  a  replication  to  a  plea,  claimiog  right  of  commoDf 
traveralAg  <<  that  the  cattle  were  the  defendant's  own  cattle,  and  thait 
tbey  were  levant  and  couchant  upon  the  premises,  and  commonable 
cattle"  waa  held  s.  fficient,  because,  though  issue  must  be  taken  upon- 
9  single  point,  it  is  not  necessary  that  such  single  point  should  consist 
only  of  a  single  fact,  and  the  point  of  defence  wad  the  cattle  in  questions- 
being  entitled  to  common(tt) ;  so  to  a  plea  prescribing  for  tolls,  and  also 
to  diairaio  for  the  same,  the  replication  may  deny  both  prescriptions.  * 

On  the  other  hand  the  traverse  must  not  be  too  narrow,  so  as  to  preju- 
dice J^e  defence(v);  thus,  if  in  an  action  of  trespass  in  ft  common  call- 
•d  A.,  the  defencbmt  pleads  that  A.  and  B.  commons  lie  open  to  each 
other,  and  then  prescribes  for  a  right  in  both  commons,  the  platniiff 
must  traverse  the  entire  preacription(w) ;  but  with  this  *ex£eption,  a  [  *589  J 
party  ia  not^bound  to  traverse  more  than  one  fieict ;  as  in  trespass,  if  the 
defendant  justify  under  a  prescriptive  right  to  a  duty  and  the  like  right 
to  dietrain  fer  it,  a  replicatbn  traversing  the  duty  without  denying  the  • 

light  to  distrain  is  sufficient(j?). 

RepUcations  denying  a  particular  fact  or  lacts,  are  in  point  of  >W*jn2dly,  Modes 
of  Mr«e  descriptions  ;yfr«/,  the  plaintiff  protests  some  fact^or  facts^  and^^  speeial 
deniea  the  others  concluding  to  the  country ;  or  •econdly^  he  at  once 
denies  the  particular  (act  intended  to  be  put  in  issue  and  coneludes  to  . 
the  country ;  or  thirdly^  formally  traverses  a  particular  fact,  and  con^ 
eludes  with  a  verification. 

latf  When  the  pleading  of  either  party  contains  several  matters,  and 
the  opposite  party  is  not  .at  libeKy  to  put  the  whole  in  issuof  he  may 
ftrotett  against  one  or  more  facts,  and  deny^  tlat  otiier ;  as  if  in  assump? 
sit  thf  defendant  plead  an  accord  and  satisfai^tion,  as  that  he  delivered 
to  the  plaintiff,  and  the  latter  accepted,  a  pipe  of  wine  in  satisfaction  of 
tiie  pronuses  mentioned  in  the  declarauon,  the  plaintiff  may  protest  the 
delivery  in  satisfaction,  and  reply  that  he  did  not  accept  the  wine  in 
8ati^faction(y) ;  or  in  trespass,  where  the  defendant  in  his  plea  has  jus- 
tified an  arrest  and  wouncling  under  a  writ  and  warrant,  the  plaintiff 
may  protest  the  writ  and  warrant,  and  reply  de  injuria  9ua  propria  absque 
re'dduo  catM«(z),  or  may  protest  one  fact,  and  traverse  another(a) ;  and 
if  to  a  plea  of  'performance  of  several  matters  in  the  condition  of  a  [  *590  1 
bondf  the  plaintiff  iftean  only  to  insist  on  the  breach  of  one,  be  may 

(0  Sooth  V.  Jones,  1  ^Xvi.  245.  {x)  Griffith  v.  WiUiams,  1  Wila.  336. 

(m)  Robinson  v.  Ray  ley,  1  Barr.  317.  (y)  3  Wentw.  135.— Bac  Ab.  Ac- 

Qunstan  e*  Tresider,  5  T.  R.  2,  3.  cord,  C. 

(v)  Com.  Di^.  Pleader,  G.  16.  (z)  Robinson  %  Bayley,  1  Burr.  3S0. 

'   (w)  Morewood  v-  Wood,  4  T.  R.  Post.  2  Vol.  993. 

157.— 1  Saund*  269.  n.  1 — Id*  ibid«  {a)  Fenuer  «•  Fishev,  Poph.  1. 


4a§ 


FORM  ANO  tT^mn  OJr  «teI«l€ATIOir8 


n.         proCMt  the  perfenuMe  of  tho  €$h&n(ky  Thk  it  tefowd  «  ^^itstaiUmt 


9dK  DeniAl  ^''^  ^^*  ^^  potiibto  OM  tt,  Owt  in  oate  the  p«ny 

ofllKptea.  tlM  poiDt  tote  tried^  ha  thorobjr  aavet to himelf  tho  liberty  of  dkput- 
ing  in  any  ^ther  Miit,  the  troth  of  the  attegetkHi  which  is  prnteted 
ageiBftt(r).  k  ia  wholly  unavailable  in  the  paiticniar  aoic  in  which  it  is 
ado^d,  for  the  allegation  protested  againati  it  in  elfect  admitted  ia 
that  aaiti  so  that  no  evidence  need  be  adduced  in  sup^rt  of  iCf  and  it 
is  of  ae  senrice  in  any  ptber  actioni  if  the  iamae  be  foead  agaiaac  die 
party  making  it,  unleas  it  be  of  matter  which  could  not  be  pleaded^  or 
ea  which  iatHie  coald  not  be  joined,  and  then  the  party  protesting  erM 
Mit  he  oancladed,  though  the  issue  be  found  against  bim(d).  It  ia  said 
that  flsaMer  which  n  the  ground  of  the  suiti  or  upon  which  issue  mi^flit 
he  taken^  cannot  be  proteatedf'^  as  in  detinue  by  the  executor  of  A«  %hm 
*  defendant  cannot  protest  that  A.  did  not  make  the  plaintHf  his  oKecw- 

tor,  for  it  is  the  ground  of  the  suit,  and  uuerly  deatroys  the  plaintiff's 
action(«).  It  i^also  a  rule  that  a  pro*e6tation  which  is  repugnant^)  or 
[  *S91  1  inconsistent  with  the  *ptea,  is  inartificial  and  impraper{/).  In  these 
cases  the  replicstion  should  either  admit  the  part  of  the  plea  which  is 
not  diaputedi  by  saying,  '*  true  it  U  that«  Sec."  or  should  at  once  desqr 
the  matter  intended  to  be  tried,  though  the  latter  mode,  as  being  the 
most  concise,  appears  preferable,  for  whatever  ia  not  traversed  is  in 
effect  admitted.  However,  a  repugnant  or  inconsistent  or  idle  or  seper* 
fluotts  protestation  doe;i  not  vitiate  the  plea,  though  it  be  shewn  for 
cause  of  demurreri  for  the  intent  of  a  protestatiow  is  that  tlie  party  may 
sot  be  conckided  in  another  action(^).  Hence  ft  appears  that  a  protes- 
tation is  in  general  an  unnecessary  rorm(A},  and  tfaerepltcatieii  SMiy  at 
ence  deny  the  fact  intended  to  be  put  in  issue,  as  in  tiie  next  descrip-* 
tion  of  replication8(t) ;  and  though  it  ia  not  unusiudt  when  it  is  doubt* 
ful  whether  a  plea  is  sufficient  in  law,  to  protest  the  sufficiency  of  it  in 
the  beginning  of  the  replication,  yet  this  occasioos  unnecessary  ex* 
pensCf  for  without  such  protestution,  the  plaintiff  would  afterwards  he 


(6)  Daunttey  v.  Southwell,  Dyer, 
184  a. 

{eS  9  Saund.  103.  n.  l^^-Com.  Dig. 
Pleader,  N.-^-Doc  Plac.  395.— Co.  Lit 
134.  b.-i^Grajshrook  x-  I'oa,   Plowd. 

(J)  2  Saand.  103.  n.  1.— Com.  Dig. 
Pleader,  N.— Bro.  Ab.  tit.  Protesta- 
tion.—Pinch*  L*  359 — Grayftbrook  v. 
Fox,  Plowd.  276.— Co.  Lit.  124.  b. 

(e)  Com.  Dig.  Pleader,  N.— 2  Saiind. 
103-  n.  1. — Graysbrook  v.  Fox,  Plowd. 
3^6.— Doc.  Plac  296 — Yelding  «.  pay^ 
]MUx)r,  355«  6.<— The  Case  of  Langfortti 


Bridge,  Cro-  Car.  365— --Godfrey  ». 
Saunders,  3  Wils.  109. 116 — Sed  quaeres 
see  the  cases  in  2  Saund.  103.  h- 1.  in 
which  there  are  instances  of-  protesta* 
tion  of  matter,  upon  which  issue  might 
have  been  taken. 

(/>  2  Saund.  103-  n.  1.— Bro-  Ab. 
Protestation,  1*  5.— Graysbrook  t.  Fox, 
Plowd  276. 

(g)  Com.  Dig.  Pleader,  K.— 3  Saund. 
103.  b.  n.  1. 

(Aj^Crispe  v.  Belvood,  3  Lev.  435. 

(i)  SeeAlie  fornr,  Manby  v.  Long,  3 
Lev.  l«5. 


(17)  Vide  Afydpr  v,  Cr«f,  2,MmM.  M^.  337. 


writ  of  error,  8tc.    In  point  U  fiorin,  the  proper  friaoe  in  wiiich  io  >b^^^  '^||j[ 
troduce  a  prbteitftUftii  im  "ft  pliBS}  m  inm^iateiy  after  the  words  acdoof^  plea. 
ften,  bc^^') ;  an<i  iif  a.rf  plii^t^ioii)  after  the  words  prtdudi  »mb,  Sce.(^). 

*$iui|   I  he  sea>e4  <descriplioii  of  replication,  nt  wice  denying  the  par^  [  •593  ] 

Hcmiar  /u€t  intMdt4  ^  ife.Jmi  im  Umte^  and  concluding  to  the  country^ 

wuliMit'aiigr  prcttmWe,  and  wkhoufc  a  ibrmal  traverse,  vnoat  frequentljr 

OGCMCs  in  praeace»  and  on  account  of  its  conctaiNiess,  should,  when  prai> 

iic'ablei  he  adopted.    In  assumpsit  and  other  actions  00  contracts,  wten 

Ihe  phiiifttiff  denies,  and  ekes  not  confess  and  avoid  the  plea,  this  repH- 

«atioo  is  frequent;  as  that  the defendsnt  wa$  not  an  infiMit(/),  or  that  no 

tender  was  made,  &c.(m);  so  toe  piea  of  accord  and  satisfaction,  the 

^laiotiff  msy  wiihqiit  sAy  proiesiatioiH  reply  either  tliat  the  defendant 

ilid  SMit  dniiver  the  pipe  of  wine  in  sauafocuon,  or  that  the  platntiiF  did 

not  accept  the  aafne.io  «atitfnctioo(»).     So  10  actione  sn/onn  ex  delkto^ 

in  g^eral  i»hen  the  plaintiff  deoiee  any  aliegatson  in  the  plea,  the  be^ 

ter  and  alkorter  ntenhed  is  directly  10  deny  the  ^ict,  without  a  formar 

traverse,  and  to  conclude  to  ihe  c0Kii/r^o)*>.  Thus  if  the  defendant  has 

pleaded  Ueiiact  of  fences,  or  a  prescriptive  right  of  common  er  of  way,  * 

or  a  liceikief  instead  of  inducing  the  replieation,  with  a  repetition  of 

the  declaration}  as  by  saying  that  the  defendant  of  his  own  wrong  com- 

mkted  the  trespaikes  or  other  inotters  compkiined  o^  and  then  addinff 

a  fonmai  traversey  and  concluding  with  a  verificstion,  (in  which  case 

there  muat  he  a  rejoinder  re*asserting  the  mniter  of  the  plea,  altiiougfa 

thefe  has  already  been  an  effirmative  and  negative,)  the  *proper  way  is  [  *59S  *] 

to  9i9f.  pitecludi  non^  because,  Ice.  at  once. and  immediately  denying  the 

defect  of  fsnceaf  or  the  obligation  to  repair,  or  tlM  prescriptive  right  of 

common,  or  waf ,  or  the  license,  and  concluding  to  the  conetry(/k).     It 

nuet  be  admitted  that  it  is  every  day's  practice  in  these  eases  to  reply 

with  a  formal  traverse  and  verification,  but  it  is  a  practice  tending  to 

unnecessary  repetition,  and  useless  expense,  and  it  may  be  hoped  that 

the  observations  of  the  learned  editor  of  Saunders's  Reports(9)  will 

have  the  effect  of  altering  the  practice  which  was  reprobated  even  in 

the  time  of  William  lli.(r)  and  in  the  reign  of  Geo.  II.  was  considered 

by  the  court  as  an  antiquated  mode  of  pleading,  tending  to  unnecessary 

prolixity,  md  was  said  to  have  been  altered  of  iate(t).    In  this  deserip- 

{j)  Oraysbrook  v.  Fox,  Plowd.  276.         (•)  1  Saund.  103.  b. 

2  Saund-  103.  n.  1 — See  the  fbrms,  (>)  1  Saund.  103.  b.— Robinson  t;. 
Grajsbroofc  v.  Fox,  Plowd.  276 — Com.  Rayley,  Burr.  3$0.— See  the*  forms. 
Dig.  Pleader,  N.  Post-  2  Vol.  696.  699. 

(k)  See  the  forms.  Post.  2  Vol*  692.         (9)  1  Saund.  103-  b. 

3  Wentw.  135.  (r)  Home  v-  Lewin^  1  Lord  Rayro.. 
(/)  Post.  2  Vol.  643.                                641. 

(in)  Id.  645.  («}  RobiDfton  tv  Rayley,  1  Barr.  ^y'iQ* 

(n)  Post.  2  Vol.  650— Lil.  Ent.  105, 6. 


(18)  Vide  Sngder  &  orAsrt  v.  0*iy»  3  /»An».  Bep.  4S8. 


430 


rORM8  AVD  9ABTI  OV  RAPUCATIOMt 


n.         dmi  of  replictci«ii»  care  mutt  be  takm^  not  to mttefl^itto  pat  in  issue 

^""D?nial  ^y  imnaaieml  mettcr(/). 

of  the  pka.  3dly,  AJbrmai  traverse  of  the  milter  aUeged  in  the  plea,  end  con- 
cluding with  a  verification,  is  rarely  necettary ;  for  we  have  juat  seen 
that  when  the  plaintiff  is  at  liberty,  without  introducing  any  new  mat- 
ter, to  deny  that  alleged  in  the  plea,  he  naiqr  and  indeed  should  coo- 
ct&ely  deny  it,  and  conclude  to  the  coantry ;  but  when  it  U  iMce«tary  m 
the  refiticatiortf  or  other  fUeading^  to  9hew  a  title  in  the  filmntifff  er  to  in* 
troduce  new  matter  inconmetent  with  that  etaSed  by  the  other  futrty(b)f  or 
where  there  are  two  affirmatives,  which  do  not  impliedly  negative  each 
L  *^^  J  other,  or  a  confession  and  avoidance  by  "argument  only,  a  trmveree  ie 
nece99ary^  for  otherwise  pleadings  would  run  to  infinite  prolixity(r)^. 
Thus  where  the  defendant  alleges  •eimn  io  A.  from  whom .  be  claimSf 
the  plaintiff  cannot  in  his  replication  allege  eeiein  in  B.  &om  whom  h» 
claims^  without  either  traversing,  or  confeaaing  and  avoiding,  the  seisin 
alleged  by  the  defendant(i) :  so  where  in  replevin  the  defendant  ayow«> 
ed  as  for  a  distress  damage  feasant,  and  the  plaintiff  pleaded  in  bar  a 
riirht  of  common  in  eix  acres  of  land,,  alleging  that  the  loetu  in  quo 
^  was  parcel  thereof,  and  the  defendant  replied  that  the  plaintiff >&niifr/^ 

had  common  in  forty  acres,  whereof  the  aaid  six  acres  were  and  aro 
parcel  and  all  lying  open  together,  and  that  the  plainuff  before  the 
distress  purchased  two  acres,  parcel  of  the  said  fcMy  acres,  whereby 
the  right  of  common  became  extinguished,  as  this  replicsuon  did  not 
confess  and  avoid  the  plea  in  bar  it  was  held  bad  for  not  traverung  the 
right  of  common  in  six  acres  only(f) :  so  if  a  custoBkbe  pleaded,  ano* 
ther  custom  repugnant  to  it  cannot  be  replied  without  a  traverse,  but 
a  custom  or  matter  consistent  with  it  msy(/)^.  In  real  actions,  and  ia 
quare  imfiediti  the  plaintiff,  (then  called  the  demandant^)  muat  frequent- 
ly state  a  title  in  his  replication  inconsistent  with  that  of  the  defendant* 


(0  Ante,  586,  7, 

{b)  WhenMiecessary  to  show  a  title 
in  a  replicatioiiy  Com.  Dig*  Pleader,  F. 
13.  G.  3.  ^ 

(c)  Kenchin  v.  Knight,  1  Will.  353. 
1  Saund.  23.  n.  2.— As  to  when  a  tra- 
verse is  necessary  in  general,  see  Com. 
Big.  Pleader,  G.  I  to  22.-^Bac.  Ab. 
Pleas  and  Pleading,  H.— Thrale  v.  The 
Bishop  of  London,  1  Hen.  Bla.  376  to 


413. 

(d)  Herring^  v.  Blacklow,  Cro.  Eliz. 
30.— Baker  «.  BUckman,  Cro-  Jac.  682. 
Helier  v.  Whitier,  Cro.  Klis-  651 — S. 
G.  6  Co.  25.  b—- Dyer,  312.  b.  pt  90.— 
Com.  Dig.  Pleader,  C  2,3. 

(e)  Kimpton  v,  Bellamye,  1  Leon. 
43,  4.-:Com.  Dig.  Pleader,  G.  2. 

(/)  Kenchin  v.  Knight,  1  W'tls.  253. 
Bac-  Ab.  Pleas  and  Pleading,  H- 


(19)  Vide  Bindon  v.  Jiobint9n,  1  Johru.  Hep-  516. 

(20)  In  trespass  quare  clausum  fregit  the  defendant  pleaded  that- the  locus  in 
quo  was  part  of  a  public  highway,  and  that  the  plaintiff  had  wrongfully  incum- 
bered it  with  a  gate  $  the  plaintiff  replied  a  prescription  in  those  whose  estate 
he  hath,  to  maintain  a  gate  onthe  highway^  it  was  held  that  be  need  not  trarerse 
the  highway,  or  the  wrongful  incumberiog  U  with  a  gate*  Spear  r«  Bicknetl^  5 
Miui,  Sep.  125. 
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in  which  case  m  iMiTcne  is  neceB8ai7(^) ;  *bat  io  penKMttl  aedoai  it  is       n. 
not  in  geDsral  necessary  to  sute  a  title  in  the  re(>Ucation,  when  the  de-  '^^^  ^^^'': 
fendant  by  bis  plea  admiu  the  plaintiff  to  be  in  fio99eadon^  which  is^f  ^^'^  p^"]^. 
sufficient  against  a  wrong  doer(A);  as  if  in  trespass  quare  clau9umfre»  [  *595  } 
t   git^  the  defendant  plead  that  £.  F.  was  seised  in  fee  of  the  locua  in  quo^ 
and  enfeoffed  G.  H.  who  thereby  became  seised,  and  being  so  seised 
enfeoffed  the  defendanti  by  which  be  became  seised  until  the  plaintiff^ 
^  daimidgby  colour  of  a  prior  deed  of  feoffment  made  by  £.  F.  by  which 
nothing  pasaedi  entered)  &c.  here  the  plaintiff  may  well  traverse  the 
feoffment  supposed  to  have  been  made  by  £.  F.  to  G.  H.  without  mak- 
ing titlct  because  the  defendant  admits  the  plaintiff  to  be  in  possession 
1^  virtue  of  what  amounts  to  an  estate  at  will,  but  if  the  plaintiff  were 
to  traverse  the  title  of  £.  F.  then  he  must  state  bis  own  title  and  con- 
okide  with  a  traverse(^. 

When  a  formal  traverse  is  adopted^it  ought  to  be  introduced  with  a 
pro|»er  title,  or  indueeuient(k).  Where  no  new  matter  b  stated  in  the 
replication,  and  a  lormsl  traverse  is  adopted,  (though,  as  we  have  seeUf 
nnnecessarily,)  it  is  usual  in  trespass,  after  the  words  firecludi  non^  &c. 
to  induce  the  traverse  with  the  allegation,  <<  that  the  defendant  of  his 
own  wrong  committed  the  trespasses  complained  of,  in  manner  and 
form  as  the  plaintiff  hath  complained  against  the  defendant,  without  thia^ 
thai^  8cc/'  denyingnhe  right  of  common,  or  way.  Sec.  as  stated  *in  the  [  *$96  1 
plea,  and  concluding  with  a  verification(/) ;  but  where  new  matter  is  to 
be  stated  ^a^  inducement  to  the  traverse,  it  must  appear  to  be  sufficient 
in  substance  to  defeat  the  opposite  party's  allegation,  and  if  a  defective 
title  be  shewn,  the  inducement  will  be  bad,  though  in  stating  it,  so 
much  certainty  does  not  appear  to  be  requisite,  as  in  other  parts  of 
pleading,  because  it  is  seldom  traversable,'^  the  other  party  being  in 
general  compellable  in  his  rejoinder  or  other  pleading,  to  adhere  to  his 
own  allegation,  which  has  been  traver9ed(m).  The  usual  words  of  the . 
beginning  of  a  traverse  are,  "  without  this,  that,  &c.'*  (absque  hoc) ;  but 
any  words  amounting  to  a  denial  of  the  allegation  of  the  other  party  are 
sufficient,  as,  ^  et  non^  9cc."(n).  The  traverse  must  neither  be  too  large 
nor  too  narrow^o) ;  and  though  it  is  in  general  in  the  negative  of  the 
words  of  the  plea,  yet  time  and  place,  or  other  matter  when  immaterial 

• 

i^g)  Fenner  V.  Fisher,  Cro.  Eliz.288.  teen  that  a  formal  traverse  is  notne- 

Rr^ight  V.  Lodge,  Cro.  EUt.   671>—  cessary  in  this  case. 

Com.  Dig.  Pleader,  F.  13— Com.  Dig.  (m)  Com.   Dig.   Pleader,    G.   20 — 

Pleader,  Z  1. 10.  When  not,  see  id.  0. 17,  ia-«l  Sautid. 

(A)  Id.  ibid.  SS.  n.  2. 

(t)  See  the  ease  in  Popham,  1, 2.  (n)  Com;  Dig.  Pleader,  G.  L 

(Jk)  Com.  Dig.  Pleader,  G.  SO.  (o)  At  to  this,    vf  Chambers  v. 

(0  See  the  precedent.    Bast.  Ent  Jones,  11  Bast,  407.  410,  411.— Merit- 

692,  3.— Co.'Ent.  565.    We  have  just  on  v.  Briggs,  1  Ul.  Bajrm.  39. 


(21)  Vide  F9mkr  v.  Clark,  3  Da}f,  331. 
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voRiffs  Aivb  ^Aw^  oa^  Ai^tfcATfoirs 


II.         fhu^t  not  be  iDclt]ded(^) ;  the  words  ifi  imttmet  ami  finny  it  the  de<-- 
^'  ^n'  I  ^'^^^^  ^^^^  ^^  ^^'  ^^  P^^^  above  alleged,  tUbj  be'  added,  for  they  onl^r 
of  the  plea,  put  in  hsue  itoatter  of  substance(7).     The  ctmtlutian  mnat  \tk  generaf 
be  whh  a  verification,  unless  where  no  nevi^  matter  ni  Mted  by  waf  of 
inducement,  or  where  the  traver»e  comprises  the  whofe  matter  of  cbe 
(,  *597  j   plea,  in  which  catie  it  may  be  *to  the  country(9i7).    Ft  is  a  general  rule 
that  there  cannot  be  a  traverse  after  a  traverse  where  the  first  was  mat* 
terial,  tfnd  of  matter  necessarily  alleged(r) ;  as  if  the  plaintlfr  has  de* 
dared  on  a  seisin  in  fee  in  B.  who  granted,  &c.  and  the  deffindant  shews 
a  sei^iin  ftur  dutre  vicy  and  traiferses  the  seisin  in  fee,  the  plaintiff  can« 
not  waive  such  traverse,  and  traverse  that  he  was  seised  pitr  autre  -vity 
for  this  would  be  a  departure  frcmi  and  desertion  of  his  prior  altegation, 
and  the  parties  are  not  to  go  on  ad  infitUtun^i),    fn  some  cases,  how- 
ever, a  traverse  may  be  taken  after  a  former  apt  ahd  pertinent  ohe ;  Stt 
lA^herii  in  a  transitory  action,  there  is  a  special  iocai  justification  with  a 
^  traverse  of  the  place  laid  vik  the  declaration;  the  plaintiff  mtfy  cSther 

join  in  the  defendant's  traverse,  or  traverse  the  special  justification,  for 
fn  this  case  the  place  laid  in  the  declaration  b^ing  immaterial,  the  plain* 
tiff  is  not  bound  by  it(0 ;  and  the  same  rule  prevails  where  thne  or  an^ 
dther  immaterial  matter  alleged  in  the  declaration,  is  traversed  in  the 
p1ea(v).  And  if  a  traverse  be  of  matter  immaterial,  or  of  an  inference 
of  law,  or  not  to  the  substance  and  point  of  the  actidn,  the  other  ptny 
may  eithcfr  deittur  specially,  or  may  pass  it  by,  ahd  tender  another 
|_  *598  1  *traverse(o) ;  and  the  King  is  allowed  to  take  a  traverse  altera  traverse, 
Where  his  title  appears  by  ofiice  or  other  matter  of  record ;  though  if 
it  do  not  so  appear,  such  second  traverse  cannot  be  taken(TP).  A  dcfiet 
fai  a  traverse  can  only  be  taken  advantage  of,  by  special  demuirer;  and 
therefore  it  was  decided  that  where  the  inducement  to  a  traverse  con- 
fesses and  avoids  the  other  party's  title,  the  traverse  though  idle  and 
bad  on  special  deniurrer,  is  aided  upon  a  general  deiitiurfer(:i(),  and  an 


{p)  Ante,  586,  7.— Bac.  Ab.  Pleas  & 
Pleadings,  H.  5. 

(y)  Ne?il  t».  Cook,  2  Leon.  5.— Har- 
ris v.Ferrand,  Hardr-  39.— Com.  Dig. 
Pleader,  G.  1. 

(jgq)  Smith  v.  Dovers,  1  Saund.  103. 
a.  b — ^Dougl.  42a 

(r)  Com.  Dig.  Pleader,  G.  17—- The 
King  V.  The  Bishop  of  Worcettsr» 
Vaiighan,  62 — Thrale  v.  The  Bishop 
of  London,  1  Hen.  Bla.  376  to  412 — 
and  see  the  reasons.  Mayor  of  Ortbrd 
V.  Bichardaon,  4  T.  B.  439.  though  the 
ifecimn  was  reversed  in  5  T.  R.  367.*— 
2  Hen.  Bla.  183. 

(«}  Id  ibid. 

(1)  1  Saund.  23.  n.  2<-4^iB.  Dig. 


Pleader,  G.  18.— Bac.  Ab.  Pleas,  H.  4. 
Searle  v.  DarFord,  Lutur.  1438.— Thrale 
V.  The  Bishop  of  London,  1  Ren.  BUb 
403.— The  Mayor  of  Orford  v.  Richard- 
son, 4T'  R-  439, 440.  rereraed  see  5  T. 
R.  ^t7  —2  Hen.  Bla.  183.  « 

(«)  11.  ibid. 

(u)  Richardson  v.  The  Mayor  of  Or* 
ford,  2  Hen.  Bla.  186 — 1  Saund.  32«  n.^ 
2 — Com.  Dig.  Pleader,  G.  19 — ^Bac. 
Ab.  Pleas,  H.  4.— Thrale  v.  The  Bishop 
of  London,  1  Hen.  BUi-  402,  3- 

(•)  The'  King  v.  The  Bishop  of 
Worcester,  Vaughan,  62f^Com.  Dig. 
Pleader,  G.  17  19. 

(x)  1  Saund.  207.  n.  5.  22.  n.  2.-* 
Com*  Dig.  Pleader,  G.  22. 
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ImtnaterW  tnTene(v)i  or  tlw  want  af  a  trtnte  when  BM«MaTy,  ia       It- 
aided  upon  a  nMcnl dem^rreri  airt  by  vwAat  or  ^eattin^  av^'(x).       ^j*  *B^i^ 
With  respMt  W  if  rqyltoiuii  dfiB/tkg  tht^nt  i/tAe  fiha,  awl  tAtvafiilr  plea. 
inr  a  fiartievlat  A-aarA,  wHIiOut  coafiaariatr  and  ^rridiM  iha  pl«a,  U  Jbiidly,  A. 
.        -      .  .  .......  neii^nl,  ana 

most  freqaestlf  ooMra  m  debt  on  a  boad  condiiioiiM  to  periorm  cot«-  jt^iin^  , 

BRDts,  hci(a).  The  rate  ii,  that  in  all  qisea  (ercept  in  lh«  caaa  of  aa  breads 
award  ahMi  atands  upoa  a  particulat  gTuaiid)t  when  tbe  deEetxlaM 
ptaaiaiMttfr- of  excfiiilt  wbich  admitt  a  non-perfbmunce,  it  b  aab 
cjent  fl  dto- plaintiff  dieoy  tbe  plea,  and  be  need  n«  aiti|;n  a  breash  kt 
Ui  repHcktion ;  but  it  ii  othervise,  wkere  the  defendaBt  baa  plea4ed 
perlbrmai>ce(A) ;  in  tbe  latter  eaaa  vr  a  plea  of  genatal  performance  of 
the  condition  of  tbo  bond,  (ha  replieation  tnuat  aiate  the  breu^h  with 
^paniflBlaritf,  «ai  ahould  conclude  wirfa  a  TeriGcatioti,  in  order  tiut  ^  asgg  J 
"Ae  MteAtnt  latj  i»*e  an  opportanttf  of  aoaHcring  'tt(e)t  ami  in  dabt 
OD  a  bdMri  «ondiiiDoeil  for  tbo  iterfbrmaaca  i^an  award,  if  the  defendant 
hae  ffonded  no  award,  tbo  replication  nnat  aUie  tbe  wbota  Of  tbe  award 
fn-AMfci  and  alao.aaaj^ii  a  breacli(d) )  rod-  in  the  cate  of  bond*  afhcted 
by  itger  Sth  and  9tb  Wm.  IIL  e.  II.  a.  B.  tbe  pklmiff  ahouM  aute-in  tia 
r«pULMlui,omggett,  in  case  non  ftjkeivm  be  pleaded,  ritfthe  breacbaa 
of  the  bond,  lie.  m  whrich  h«  meana  to  rel]r(r). 

Tb^Aird'deaeriplion  of  replication  adnaiu,  wtbcr  in  wofda  orin  e^3dl;,Canfta- 
feet,  the  fact  kllo^  hi  «be  plea,  atid  awtd*  tbe  elect  of  it  bf  ataifv  ■'o"  *"^  ^. 
Hem  MtfM-j  aad  tWa  r^leatlon  ft«qoonUf  occurs  1b  practice ;  tbaa  ifJi^e  plea! 
infancy  be  pMidad,  the  plai4ti€  mvj  repljr  that  the  goods  were  necev 
Barlei,»r  that  tba  dafiMdaH  after  be  cane  of  age  Mifiedf  v>d  cAnira^- 
ed  die  [fltMnise^/) ;  or  in  replevin,  to  dh  avowry  \xj  a  freeholder  fer-a 
^ir»i|dainae«>lieasant,  the  pluMiff  maf  plead  in  bar  a  dtfniae  to  hid 
frain  the  dMaudant(;) ;  or  ia  treapaaa,   where  thai  defendanc  has  plead- 
ed >0M  OMtudt  dememe,  tbe   pUotiff  admilttnc   that' he  made  tbe  iftt 
aasaadt,  maj  refrif  sheiriBg  that  it  waa  justilable(A) ;  to  M  a  plea  jaali- 
fjing  iiMlar  a  warrant  upon  an  intannation  for  ii^asonable  practices,  for 
which  'tifence  the  ptafaiUIT  bad  been   admitted  to   bail   bj  the '  Chief  r  aioo  1 
jHSTfooof  the  King's  BejDch,  the  pkiwiff  abould  conieaa  and  avoid  the 
;;dea  -hf  replying  a  tender  and  rtfrnal  of  i>ait(i) ;  aiht  to  a  plea  <4  Uht- 
rum  tmemeittutn,  the  plaintiff  nn|h  Si  in  rtplevt^  reply  a  detolaa  inna 

^(v}  1  9aund.  14.  n.  3_4  Ann.  c.  M.  a.  SiF»f  orcUnd  -o.  Utry^M,  1  Balk, 

a.  1.  rS.— ?«rrx  «.   HichBliAa,  1  Burr.  381. 

(*>  Com.   Dig.  Pleader,    G.    33—1  Snith  «.  rcamaaa,  1  Saund-  3ir.  103, 

Sauod.  14.n-  9-  -  a.  1  &  4. 

(a)  en*.  Sig.  Pleader,  P.  14,  IS.  '    (•)  Be*  l^aund.  J&  n- 1.— SlMMid. 

(A)  AeLer  «,  Wright,  WiUea,  1^  187.  *■  n.  3 — Pe  La  IJut  o.  Stewart^  « 

13.  NMTBqt'^flS-  -         '  *     j 

(c)  Canwdlii  B,  Saretr.  3'lurr.  .  (/)  Poai.  Q  Vol.  644. 
774.— HayiHui  *.  fierrard.  1-iawd.  (f)  FmLSVoI-OSS. 
101, 10*.— Post  3  Vol  C3S,  3.— Coal.        O)  Poat-   3  Tol-  M^Warrall  » 

Dig.  Pleader,  P- 1^  15.  Om,  aCanpb.  SS9. 

(<0   Po»t-3  Vol.  «9>^b«lle)r  «.         (i)  AaM,   4I»— Sayre   v-    Biri   of 

Wright,  Willei,  K~2  Saoiid-  OS.  b.  RoclfeFfl,  2  «a.  Rep.  |1«5.  ; 

.11  -_       ■' 
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FOmMS  AW  f  AKTt  OV  mmPtlCATIOHS 


IT.         Ibe  defcMant(f)i  (n*  fhotn'some  penon  sebed  of  the  estate  before  the 
Sw  Co^c«.^^®"^"*  ****  ^'^  cWmed  to  have  tn^  intereai  in  the  tocut  m  7»o(/);  or 
Hon  and  a-    if  the  defendant  has  jvstited'tinder  a'  demkef  tie  ilhLf  «hew  a  notice  to 
▼pidaiMeof  quif,  or  to  a  j««tlfitation  under  a  Histri^Sa  damage  feiiadl^  maf  replf  a 
*       subseqnent  converaiofi(m). 
^  In  repHcaitons  oF  this  description  it  is  necesaarf  Ihat  the  materia 

yiarts  of  the  defendant's  tirle-  be  admitted  either  in  terms  or  iff*efect(n); 
and  R  is  not  unusual  to  adnnit  the  rrmteriai  facti  altei^d  in^tM'dolbnd- 
ant'^  plea,  in  express  terms,' bf  statihg  after  tbe  words /^^eMft' aoii, 
*  that  although  true  tt  is  that  the  said  demise  was  made  to  the  said  de» 
fcDdailt,  as  in  his  said  plea  is  alleged,  yet  fer*re^catton  in  tlria  behaH^ 
Ihe  said  pluinfiff  mfairt  saiih  that,  Set.  f  but  where  ^e  plakitiflP  in  the 
iubscquent  part  of  his  replication  claims  iwi mediately  from  tbe  defend- 
ant, or  states  generalfjr*  ^  that  before  the  defendant  had  sny  ttik^^^im 
heiu  in  qu%y  Sec.'*  this  fbrm  appears  unnecessary^) ;  Chotigl)  ft'tojy  be 
idvisaMe  to  adopt  if,  when  the  plaintiff  claims  title  from  a  parif  mK 
[  'dOl"^  fe^ed  to  hav*e  been  seised  in  fee  pHer  to  tlie  pem^'*^nder  #liMtt  the 
defendant  clAimed(^).  When  the  neplicatibn  covnt^etelf  confeaeef  and 
eroids  the  defendant's  plea,  it  should  not-  conelude  with  a  traeir8e(9)9 
aird  there  is  no  occasion  to  give  eokmt  to  the  dcfiindant  In  tbiiTeplici* 
tiDn(r);  though  as  it  introduces  new  niatter,'lt  mm$x  coocltidi^i^di  n 
wrifioation,  in  order  that  the  defendant  maf  liaw=  aaf  opportunity-  of 
answering  it(«).  A  replication  of  this  natisre -muat  t:oniisa  as  weliak 
avoftt  the  effect  of  ti»e  defendant's  plea,  a^daf  the  plmadff  relf  6ik  seme 
oKcessi  aaan'ImpriaoiMneat  under  colooi^  ef  process  after  a' ndttntary 
eAcapOy  this  matter  sheeld  betiew  aasignedy  and  not  replied^);  fur^a 
f^Heutim  oHist' always  state  matter  which  entitles  the.  pUtiHlF  ^  ^ 
m^km  fer  the  sonar  trespaaaea  which  are  OMOtioDed'  In  aaif  aitempted 
la  be  juaiifie'il  by  (be  plei»:of  wbkh  deacrip^on  are  repKcadooa  of  new 
matter  abewtaig  that  tiie  plaiotiff  is  a  Irespasaer  ad  inUio(v) ;  buf*wheii 
the  piaintifr  relies  on  trespasaea  d^ptnt  from  those  pleaded  te^  he^ 
BNist  ficep  aa«f^(tt). 

Ttm^'uPth  description  of  repHoatioe,  if  it  may  be  so  termed,  ia  a 
M«iiSr»mtf»i(ts)..>  Though  a  replication  must  not  defiart  iGmoi  hn^ 


4thly,  New 
assignments 


Qc)  Post.  2  VoL  696— Lainbert  v, 
Strother,  WiUes^  225.-.Tiiylor  v.  East- 
wood, 1  ^ast,  212. 

(T)  Lambert  v,  Strother,  Willes,  225. 
B^er,  in-  b.  pi  8,  9. 

(w)  Dye  V.  Leatherdale  et  al.,  3 
irils.  2Q. 

"^(n)  I>j|pr/irt  b.  pl.^S,  9.— Sir  Wm. 
Jon*l|  *52. 

(o)  Id.  Ibid.  Post.  2  Vol.  696— Tay- 
lor v.£attVood,  1  Ts»t,  212,  3. 

(p)  Id.  ibid.— Sir  Wm.-  Jones,  352. 

(q)  1  Saund.  22. — Jefferson  v.  M!or- 
ton  Ic  others,  2  Saund,  J38— Coai^  Dig/ 
neader,  3  G^  3. 


(r)  Taylo^  v.  Rastvood,  1  East,  2X2. 

C»)  1  Saund.  103.  in  nath:     ,      /  ' 

(<)  Scott  V-  Dixon  et  at,  fi  Wih.  3, 
4. — Atkinson  v,  Mattesorf,  2  T  R.  172. 

(tj)  1  Saund.  300.  a— Dye  v.  Leather- 
dale  et  al,  3  WiU.  20.— Taylor  v.  Cole, 
3  T.  R.  297,  8.— S.  C.  lUert.  BU.  560, 
1. 

(k)  Scott  V.  Dixon  et  al.,  2  Wils.  4. 

(w)  As  to  new  assignments  in  gene* 
ral,  «ee  1  Saund.  299.  n.tS — Vin.'Ab. 
tit.  Trespass,  0.  lu  4-  k  tit.  Novel  As- 
signment— Bac  Ab.  i^isspissj  t.  4.  3. 
Com.  ty\g.  Pleader,  S  M.  34.— see  the 
forms,  po§J.  2  Vol-  700.  705- 
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material  alkgatm  in  the  declM^uoet  yet  whete  tk^ie  -k  e»  navvr       n. 
plea,  either  as  la  the  whole  or  ik  part  ef  thc^ause.Df  ccCfeiit  the  plain'  '^"<'  ■*^*- 
tiff  may  avoid  the  effij^  fd'n  \^  ""rmiaa^riim  iojliry  for  wJiieli  he^J'^^ 
meant  to  deelaiy  with  flknw. /MiytiM/a«i%  .and  tmmkt^,  eonai^teBtlf  [  *603  "] 
however  with  i^  OMve  general  complaint  in  the  dei^cation ;  aiwi  thii 
16  termed  a  nenh  or  ruwei  awgnment^  and  meif  be  veitber  as  to  tiiBeii 
place,  er  fpy  other  cicciiiiiatance,  when  nuueriai{a:).    It  ia  freqaenllf 
ne<:^«aaiy^i»6rder  that  the  defend  ^nt  rouy   have  notice  of  the  aaai 
groind>«pen  which  Hm  plaintiff  proceeds(y);  and  when  from  the  ne^ 
ture  of  the  action)  as  in  treapasa  quare  clau9um  fregit^  the  declaratiaA 
ie  8o  Iraiped  as  to  be  capable  •f  covering  Bevefai  injitrtes,  eoQMnitted 
at  diflefcnt  limeaf  or  in  diftffant  pafft  of  a  close>  te*  the  pkintiff  m9$ 
frequegtly  reply,  not  only  denying  the  rii^ht  of  common,  or  way,  fle^ 
ftatolinrthe  plea,  but  also  «ew  fsaigning  tieepaasea  commitied  ait  dii^ 
iareni^^mea  or  in  diffecntf  pafta  of  tlie  eloae,  torthose  memioned  in  the 
pka^)^    But  where  the  nature  ef  the  art  complafeed  el  i,tf  dngle^  er 
diie  plea-tdoee  noe«v^  ^eet  the  ^eelan^ion,  ^  the  plaintiff  doea  not 
inei^4o.diapiite  it,  as  if  it  joaiify  a  trespaaa'  iaaome  other  place  o£  tlie 
same  aMBe,  or  a  different  assault  to  that  intended  to  be  compUine^t  ei( 
tlie  plaintiff  ahonld  io  that  case  merelf  new  aaaign,  without  traversimg 
%nf  part  of  the  pIea(o).    And  where  the  plea  covera  all  the  ttti^iaaa«a 
mentioned  in  Che  decleraUon  it  may  frequently  be  impraper'so  newtea^ 
«gfK^)«    A  new  aasignmefit  may  be  made  in  mo^  acaona,  whether  in 
fOrm  arrditrrerm  or  eJmeii^t^c)^  but  it  more  frequently  occurs  in  trei^ 
peaa;  *and  in  replevin,  aa  the  plaintiff  must  ihew  t)ie  place  in  certain  [  *603*  3 
where  tie  takings  was,  it  is  s^iid  that  there  can  be  mo  new  aasiganevli 
as  te^  tin  place(cc)»  If  to  an  action  of  asxuntfitii  lor  goeda  a^ldf  the  de- 
fendant htetf^leade^  a  judgment  recovered,  andinAet  the  plajn|iff  km 
obtmed  ajudgOMit  in  another  aetion,  though  for  dHEarem  feods  and 
eauaee  of  aeitoo,  the  platntiff  eaghc  not  to  reply  nui  Mrttfordf  b«K 
.ahould  IHMT  aasigni  that  hia  presem  aetbn  in  brought  for  the  iioii*per- 
formance  of  other  and  different  pTomi8ea(i^)^.    So  if  in  roar  ior  the 
pdbltcatkMi  of  a  Kbel,  without  memionlng  the  parttGuUr person  eo«bem 
it  was  published,  the  defendant  baa  pleaded  that  be  published  it  Imp* 
fully,  aa  to  members  of  ar- committee  of  the  house  of  cotomoBa,  and 


'Jin)  3  BU.  Com.  311.^>tonprivatt  v. 
Smith  k  another,^  2  Canpb.  176, y. 

(jr)  'Taylor  v.  Cole,  l^Um.  Bla.  SOS? 
562. 

(2)  1  Samid.  300.  in  ff#ltf«^Monpri. 
vatt  V.  Smith  8fc  another,  S  Campb,  175. 
Chcusl^  V.  Barnes  &  others,  10  Bast, 
73 — Barnes  v.  Hant,  11  East,  451. 

(a)  t  Saund.  SCO.  a.— Cheasley  e; 
Barnes  ft  others,  10  East,  80 — Chail«» 


bers  V.  Jones,  11  East^  408<^Bariifs  «. 

Hu»t,  11  Ernst,  Wi.  -^ 

(•)  Baitoeav.  HiHit,  llBast,  454 

(c)  Yin.  Ab-  Novel  Aasignment,  f(l. 
4,  5.<'^Bac.  Ab'  Trespass,  1.  4.  S.   *' 

(cc)  tSerkley   v.    Pagrare,    Fred||i 
538.  ^  »      •?* 

(d)  Post  2  Vol.  700— SeddJM  v. 
Tutep,  6  T.  R.  607 — 3  WeOlw.  I5I. 


(22)  Vida  Siis^der  &f  Vam  V^km  %  Crt^j  2  Johnt.  B^-  227. 
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n.         tlw  plaintiff  pratfth-fera  publicfttioii  ^  other  perwM  Mt  members 

7hi  "^iT     ^  ^^^  commiOeey  he  theuid  reply  or  rather  new.enign  sech  illegal 

aasi^anmu.  pttbHceuoii(0>    So  in  en  ftotioa  lor  an  escape,  U  the  defendant  plead  a 

Begl^;ent  encape  and  volunMrf  reraro,  the  pbintiff  ahonM  new  aaiic^ 

a  aubaequeot  e8C«pe(/) ;  and  if  m  case  for  itimnihaw  ii  of  a  right  of 

commoot  by  cnttt^  t6rvea,  the  defendant  ^ead  that  he* cot  the  tnrves 

as  ier?ant  of  the  lord  of  the  manor,  the  (rfdntiff  fooM/f  new  |aaign  thar 

f  the  defen&mt  cut  other  turves  for  sale,  and  not  §ur  tfaenseef  tbein^dftr)- 

It  £i  a  general  rule  that  where  the  defendant  has  commtfeie^ 

«i  trespassesi  either  upon  the  person^  pergonal  property  or  real 

[  *604  ]  nf  mother,  some  of  which  were  jusdiable  *i«id  others  «a(b  apA  >tho' 

action  is  brought  Ibr  those  trespaaaes  !arfa^  wire  net  jmtHallii,  hmt 

*  the  defendant  by  his  pl^a  answers  ^wse  only  fMA  were,  then  the 

p1aintifr*should  new  aa»gn(A>  Thi»s  in  an  actiori  of  traspiwat  if  ihnne 
have  been  two  assault^  the  one  justifiable  and  the  aMr  «ot|  4*d  tho 
^ciaraiion  only  contions  one  count  for  an  assaulti  and  the  defendant 
pleada  son  assault  demt^^  tbfi  plaiBtifF  should »«ew«aasigo  tho4iagal 
assauh(f ) ;  but  if  there  are  as  many  counts  as  there  were  assanilSt  Ix. 
end  some  bf  them  cannot  be  justified,  the  plaintiff  m^^fwia  thoae, 
jirithout  a  new  assignment;  and-  it  would  often  be  injudidma  in  saeh 
case  to  new  assign;  for  where  the  declamtion  contains  ji|st^aMnf 
eounts  as  are  equal  to  the  number  of  assanksf  kc.  as  wliere  there  have 
lieen  two  assaulUh  8tc.  and  there  are  two  countsi  and  the  tAefeodaat 
^ileads  the  general  issue  to  the  wbele  declaration,  and  a  justificaKion  tn 
^  one  of  the  counts,  the  plaintiff  had  better  put  the  juatificatien  in  iaaae» 

«id  In  case  the  defendant  proves  it,  give  evidence  of  the  second  aa- 

sauU  apon  the  second-count,  than  make  a  new  assignment;  fft  if  the 

'     plaiatiff  Ml  in  the  proof  of  the  allegadon  .ia  the  new  aasi|pmeBt»  he 

%  cannot  afterwards  have  recourse  to' the  second  ceasi^  becaaaf  hf  the 

new  asfiignment  he  acknowledges  that  one  <if  the  aasaullSi  Itc  la.jua- 

tified,  and  has  therefore  abandoned  one  count,  and  relies  iqpiB  the  as- 

[^  *60S  1  aaultf  &c.  in  the  new  assignment,  therefore  *he  eannot  a^l  himself  <tf 

one  and  the  same  act  of  assault,  &c.  both  on  the  ae#  aaeigament  ahd 

on  the  second  count ;  but  if  the  plainiiff  can  prove  two  assaults,  leq, 

besides  that  which  be  has  waved,  he  might  do  .so  upoiv  the  seoond 

/         eoantO).     So  if  in  answer  to  a  plea  justifying  under  pr9cese,  fcc.  tie  , 

phentiff  rely  on  an  assaiilty  &c.  before  the  tssuing  of  the  wftt,  &c.^ 

^ft£r  the  return  of  it»  or  aft^er  the  defendant  Was  discharged  by  the 

phdntiff  in  the  original  action^  or  afnr  a  voluntary  eaeape,  that  emtter 

(«)  Lake  v.  King,  I  Saaed*  133.—  (i)  1  SautuL  299-  a.  a.  (L«-3  Sanpd. 

^  .                    * '  &fbn|ii:ivAtt  v>  Ufilitli   &   aoqther,    2  S.  note  3.  at  eoQclution.^-Anoa. — %  Ld. 

CsUpb-'irS.  RayiD.  1015..«BuL  Ni.  Pri.  l7_Riiii- 

•(/)  GrifMs  V.  Eylet,  1  Bos.  <(  Pql.  die  v.  Webb,  1  Esp.  Hep.  3a--£lwis  v. 

%X3-««-Cbafiacrs  v.  Jones,  11  East,  406.  ^Lombe^  6  Mod.  117 — 1  Selwya  Ni.  PH. 

I                *     '  X           ig)  <»rccabew  ».  lUlcy,  Wiftles,  619f  46.  ace— Thornton  v.-Lygter,  Cro- Gar- 

620.  514,  ^.  c9fiM»  naslaw.    j 

(A)  1  Saand.  299.  a.  n*  6.  Whea  not»  '  0)  1  Ssaad.  299.  n.1>.1k>te  &— At- 

see  Barnea  e^  l^m^,  1 1  £aat»  454.  ^  linaon  v.  Matteaoiu  ^  T^ras  Rep- 177^. 
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bhould  be  n^m  9MAgiDpd(k)f^  iimI  if  tbe  aotw^r  tm  §,  plci^^f  «on  a9iauU       II.  * 
demetne  be  that  the  defondant   was  f  i|ihy  of  an  immodoMe  ^^^'7'4tMY'^Kew 
more  tbafi  waa  i^pcaasaqr  in  aelf-dftfenct^  it  aiifr  be  ft^on  tbe  record(^ ; afsignmenta. 
and  it  has  beapn^  unuaual  in  .tbeaa  eases  to  denf  tbe  subject  matter , 
of  justificatia»>  Jttd  4daci  to  new  assagny'tlteugh  this  node  of  plea4iBg 
ie  objectionable  Sar  dnpKcity(m).       ' 

In  actbna  of  tnsspass  u^  personal  pA>pert]ri  as  thefe  may  have  been  t 
two  inUngpy  er  two  injuries  committed  to  the  same  property^  conse^ 
quemlph  there  may  be  a  new  assign ment(n);  and  if  in  trespass  for  tak« 
ini^^fiMBVooal  property}  the  defendant  by  bis  plea  faking  a  local  justifi- 
ceimif  tluaplauitiff  may  new  a9sign(o);  as  where  to  trespass  for  taking, 
away  tbe  fMfttiff  'a  oabs^  the  defendeiA  *pleaded  that  the  oaks  were  [  ^eOG  1 
etiindiiif  in  a  certiin  close  called  A.  situate  in  the  manor  of  O.  t^e 
fiPBckblil  ol  B.  who  felled  them,  and  justifies  taking  them  away  by  tbe 
comiatod  tiifk^  it  was.beid.tbat  the  p)aimtff  might  new  assign  that 
tbe  oaks  were.growjog  in  tbe  plaintiff's  close  within  the  aaiu>r  of  W.^ 
and  'WpSiMDllier  ofjLSt  ta*  than  those  mentioned  in  tbe  plesi  and  in  these  » 
tranaitery  Mtians,  net  only  the  pUiee  bi|t  the  time  may  be  made  mate; 
cial  bjr<he  plea)  and  then  the  plaintiff  jmost  new  assign  the  trespass 
at  aoolfaer  time(oo).  So  in  an  action  for  breaking  and  entering*tbe  plain- 
tiff's heuae^  or  land,  or  falling  bis  timber,  or  taking  sway  his  goodst  if 
tbe  defendant  plead  a  Uceme^  which  the  plaintiff  had  revoked  b^m 
a»y  of  tke  irespaases  were  committedi  or  which  was  confined  to  somf 
particular  act,  and  the  defendant  exceede<i  it,  the  plaintiff  must  state  ' 
tbe  revocation  oe.  excess  Mi«e  new  asaignment(/i};  bqt  if  more  tree- 
pasaes  were  Gommitl|d  tban  were  licensed,  the  general  replication  de* 
nying  the  plea  wUl  l(P||^f >    .   . 

In  eresfass  to  real  prop^trty  if  tbedeclaratien.4o^  net  state  the  name ' 
of  abntnib  of  ibe  ekwer  &c.  wiih  sock  precision  as  to  avoid  tbe  p%ftsl-  ^    - 

biiil#o£  the  defendant's  bavii^  a  close,  fce.  ta  the  same  parish  ef  a 
fiimilar  de^cr^tion,  and  the  defendant  has  pleaded  &derum  tenementum^  . 

(ifr)  Greee  v.Jwm*  1  Saund.  .Jt99.  Ytn-  Ab.  TiefpaM»  V,  a.  4.  p|.  22.— 

^jpd  id.  299.  |i.  6.--$ee  the  precedent^  Bac.  Ab.  Treftpaas*  1. 4.  2. 

'atid  Uw»^Scott  v:  Dixon  et  al.,  2  WiU.  ^v)  1  Saund*  300.  a.— BuL  Ni!  Pri. 
4. — Atkinson  «•  Matteson,  2T.R- 172.  .  92— Batt  v,  Bradley,  Cro*  Jac  }41.— 

Cheasley  v-  Barnes  &  others,  10  East,  Cockley  tr.  Pagrare,  Freem*  2te^-Coke 

7!t.*-And  post.  3  Vol.  701.  9.  Erani,  Satt.  453.-^oke  v.  Evaas,  6 

(0  WilliB  Hep.  17.  n.  h.  8itd  qvaert  if  Mod.  ISO^^ledyaQi-  ^*  9nMt  Ooald. 

it  sboiild  not  be  by  replicaiibn,  iostaai  191.— Vin.  Ab.  tit.  Trespass^  C  e-  4. 


of  new  SMigmnent,  because  it  shows  pi.  16.  tit.  Novel  Assignaient*  A.  pi*  9. 
tbe  defendant  a  trespasser  ab  laitio,  1        (««)  Id.  ibid.— Anon.,  2  U-  Raym. 

Saond*  300.  a.— 'Tayler V.Cole,  31. R.  1015.  >a»idywatqr  v,  Bythewy,  ^l^. 

292.-8.  C.  i  Hen.  Bla.  Mb.  110,  III.  ^ 

(m)  ^Sheatley  v.  Barnes  &  others,  10        (p)  1  Ssond.  300.  a*^2  lauiMt'  5. 

fast,  79-  dt.  eooelesion  of  note  % 

(fi)  Blwis  T.  Lombe,  6  Mod.  120^      «(9)  lames  v.  HunV  41  Eaal^  411. 


J       * 


(?3}  Vide  Oakley  r.  :Dm\  16  Etut^e  R$p^  tft  ' 
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II.         without  descrilHDg;  ihe  cloyed  the  plitttiff  vhonld  new  assign*'  and  not 

J^\  '"n*'  ^^^  ^^^  ^"  ^^^  ^'*^'  ^^  ^^  ^^  werei  he  would  £sul  upoD  the  trial»  if 
ftas.gnmenifl.the  defendaot  ^could  sh^pr  that  anf^doae  in  the  paiith  or  place  stated 
I  *607  1^  in  the  declaraliiiQ  wias  his  freehold(^).  But  where  the  piaiotiff  and  de* 
fendant  agree  as  io  the  closef  the  pi^tiff  cannot  new  assign  a  trespass 
out  of  itj  for  that  would  be  a  departure  from  bb  dectaration(r).  If  the 
^fendant  professing  to  answer  \he  whole  declarations  does  in  realitj 
justiff  only  part  of  the  trespass  fotr  which  the  actien  ts^hmsglits  Ae 
plaintiff  must  new  assign  as  to  the  residue,  and  if  he  doubt  th»  truifa 
of  the  justification  sf^ould  also  reply  to  It ;  for  it  is  neeeaaary  in  inaiij 
cases  to  traverse,  or  otherwise  answer  the  plea,  and  also  to  now  aasagB ; 
as  where  the  defendant  pleaded^  that  the  house  mentioned  In  the  de« 
claration  was  called  C.  House,  and  ^e  of  the  cloa^  Black  AcrSt  and 
the  other  White  Acre,  and  that  they  were  bis  fre^old :  the  plainiiff 
traversed  thjic  C.  House  and  Black  Acre  were  the  defondaot's  freeholdf 
and  new  assigned  the  trespass  in  twenty  acres»  other  than  Whits  Aoroi 
and  it  was  objected  that  the  new  assignment  nos  a  wwver.sl  tho  for« 
mer  pleadings  as  to  all,  and  therefore  the  plaioriff  ought  not  to  have 

^  traversed ;  but  the  court  held  it  proper,  for  as  the  defendaot  bad  plead- 

e<l  to  some  of  the  places,  in  which  the  plaintiflf  intended  to  lay  the 
trespass,  the  plaintiff  was  at  liberty  to  answer  that  part,  coid  l|io  de^* 
iendant  should  not  waive  the  plea  and  plead  to  all  de  ftove(t).  So 
[  *608  3  f  where  an  action  was  brought  for  fishing  in  the  river  T.  being  the 
plaintiff's  fishery,  and  the  trespass  intended  by  the  declaration  is  $)r 
fishing  to  the  extent  of  two  miles  and  upwards ;  if  the  defendant  plead 
that  he  is  seised  in  fee  of  ten  acres  adjoining  th^  river,  and  prescribes 
for  a  free  fishery  in  the  river,  along  the  side§  fp  the  ten  acreSf  the 

.  plaintiff  ought  not  merely  to  traverse  the  prescription,,  and  go  ti^  issue 

itp(M)  it,  because  at  the  trial  he  would  not  be  permitted  to  fhro/svidence 

¥  of  any  act  of  fishing  by  the  defendant  either  above  or  below  the  tea 

acres,  for  the  question  would  be  confined  to  the  prescription  only,  but 
the  plaintiff  should  also'  new  assign,  and  state  that  ti^  trespass  com- 

r  plained  of  was  not  only  for  fishing  in  tfae  river  adjoining  tbo  ten  acresy 

but  also  above  and  below,  and  then  the  defendant  will  be  under  the  ns- 
cessity  of  giving  some  answer  to  the  whole  trespass;  and  it  has  been 
^hcty/cd  that  in  this  case  without  a  new  assignment,  the  plabitiff  would 
^  run  great  risk  of  beinjf  tricked,  for  otherwise  if  the  prescription  were, 

found  far  the.ciefend<a)t  the  latter  would  sucoeed  in  the  actioDi  though 

^  (?)  Chessley  v,  Barnes  &  others,  10  Rich,  /  1\  R-  335.--1  Bmrni-  299-  b.  c. 

EMt,  8a«-S  •  vena  v.  WhtstWr,  11  East,  Atlierton  v.  Pi-iehftrd,  B.  43  Geo.  la 

«    51,  2 — Uawke  v.'Bacon,  2  Taunt.  156.  Coai.  Dig;.  Pleader  3  M.  34.  occ—Dy- 

Ilrtvis  V.  Lamb,  2  SallE.  433-^.  C'.  6  er,  33-  pi-  147-  crntr^ 

Mod.  119.*i^Lambert  v-  Sirothe^  Wil-  (r)  1  8aund<  300.  n. 

les,  223 — Martin  •  Kestisrteii,  ,2  Bla.  (,)  Prattyoiait   r\    Lawrence,   Cro. 

Rep.    X089^Goodriglir  d.  Balqll   «•  Eltz.  812.-1  BSnnl.  300.  I|.  6.    ^ 


(24)  So,'  if  tl|e  pUiniif  declare  in  tpsspass  genaaUy,  and  the  ^iCendaat  plead 
»  liberum  teneitientum,  setting  out  the  close  with  meles  artd  heund<»  the  platnUff 
should  new  assigu.    MaUmk  r*  J^sMmh,  '  3  €Mnt^  Mep,  333. 


<|i 


mi 
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guilty  of  almott  the  wbole  tretpatt,  for  which  th€  actioo  was  broQght(0*       I^' 
So  where  a  righl  of  waf  is  clahne^^  which  it  disputed  by  the  owner  ofTu?  *^\f 
the  closei  ami  the  defendant  has  cominitted  trespasses  in  other  partSi  assigmiSQts. 
besides  those  ov^  which  be  claims  the  waf)  if  the  defendant  plead  the 
right  of  way  the  plaintiff  must  traverse  it,  %nd  further  stiate  in  a*  new 
assignment  that  the  defendant  ^committed  trespasses  In  o^hpr  parts  tf  [  *609  J 
the  clo9e(«}.     So  where  in  trespassi  a  grant  of  a  way,  x>t  of  common) 
has  been  pleaded,  if  the  defendant  has  used  the  way»  €cc.  in  a  different 
manner  from  what  he  was  entitled  to  do  under  the  granti  the  plaintiff  , 
must  new  assign(w);  thus  if 'to  trespass  giiare  ciauwum/re^t  with  cai<* 
tie,  the  defendaht  bas  prescribed  for  commonable  cattle  levant  and 
coucbant,  "and  has  pleaded  that  tlie  cattl^mentioned  in  the  declaration 
were  such  cattle,  and.  in  truth  the  defendant  has  put  on  such  cattle, 
and  also  other  cattle  not  levant  and  couchant,  the  plaintiff  ahould  new 
assign,  Aating  that  h^ brought  his  action  for  depasturing  the  common 
with  other  catde,  and  should  not^traverse  the  levancy  aM  couchan* 
cy(x).  -^  ^ 

There  are  som6  repliciations  which  ralhep  partake  of  the  oature  of 
new  asaignments  than  are  properly  and  sttictly  so;  as. where  the  defen- 
dant has  ^used  an  authority  or  license  which  the  law  gives  him,  by 
which  he  became  a  trespasser  ab  Jnitioy  and  then  if  be  plead  siucb  li- 
cense or  authority  the  plaintiff  may  reply  such  abuse(^)«  M^y  of  the 
replications  confessing  and  avoiding  the  action,  which  have  been  con- 
sideredf  are  of  'this  nature(z).  By  new  assigning^  the  plaintiff  may  fre- 
quently obtain  full  costs,  which  otherwise  he  would  not  recover;  thus 
on  a  plea  of  not  guilty  to  a  new  assignment  of  extra  vian^  the  plaintiff, 
though  he  should  obtafn  a  verdict  for  less  than  forty  shHlings  damages, 
is  entitled  to  fell  costs  without  a  fudge^s  *ccriiiicate  unless  the  way  [  *610  ] 
pleadeS  was  set  ferth  by  metes  and  bounds(zz)y  but  where  the  defisndant 
suffers  judgment  by  default  to  the  new  Assignment,  and  swceeeds  on 
the  issues  taken  on  his  p^eas,  he  is  entitled  to  the  general  costs  of  the 
trial(o).  ^  ' 

In  point  ot/brm  there  are  two  modes  ef  introducing  the  matter  new  ^ 

aligned.  If  the  plaintiff  tra^rse  the>  plea  af  well  as  t^ew  aasigitSi 
after  framing  the  replication  to  the  plea,  as^n  ordinate  cases*  the  fbrm  ' 

rune  thU5(^)r  *«  And  the  said  plaintiff  further  saitb,  that,  he  ethibitea 
bis  bill  against  Che  sud  defendant,  and  brought  bis  action  thereupon  not 
only  for  theP  said  several  trespasses  in  the  said  secend  plea  mentioned, 
and  therein  attempted  to  be  justified, '^nr  aUo  for  that  the  said  d^nd- 
ant  oui  Sec.  at|  &c/*  (suting  the  matter  new  asai^iedXc)';  biu  if  the 

(0  1  Sauodt  900.  w.  Qeuedry  «.  FeUhaa,  1 1- H.  0M. 

in)  I  Saued.  300:  a.  n.            ^  (z)  Ante,  60U                        , 

(«}  1  Saund.  300  a.  (xz)  Tidd'g  Prac.  3d  «4it.  885^—4 

(x)  Mauod.  346.d.  iad%««re.-->See  edit-  867.  8-*Martia  «  ValUace^   1 

«ate»  568.  Baet.  QSL    ■                          r 


(y)  1  Sawfld.  iOO  a^-4iK  Carpeelsrs*        (o)  Theraton  «l  WiUiaiHiett»  13  Baet» 
Caaef  8  Ck>.  MH^I^e-^.  Leathef4sle     »«l.   i 


et  al.^  3  Wiis.  30.«-Taytor  «.  Cole,  3      -  (6)  See  the  fontte*  P^^-  3  Vol.  704. 
T.  R.  393.-8.  G.  1  H«i.  BIfc.  964^         (#)  Pest.  3  Vol.  704-1 8«uiid.30a  n. 


^ 


--J-  _  _  . 
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II.  plainliff  mereig  oewatsigntt  then  die  form  is  thus,  ^  And  ts  to  the  said 
^vrNew  ^^  °f  ^^^  "^  defendant  bf  him  secondly  above  pleaded,  the  said 
a^igaaentt.  pMntiff  saith,  that  be  bf  reason  of  way  thmg  by  the  said  defendant 
therein  alle^d,  ought  not  to  be  barred  from  hanngikand  muntdning 
hik  aforesaid  actUm  thereof  against  the  said  defendant,  because  he  saith, 
that  he  exhibited  hie  bill  against  the  said  defendant,  and  brought  his 
Boit  thereopon,-  not  for  the  said  supposed  trespasses,  in  the  introdae- 
tocf  part  of  the  said  second  plea  mentioned,  hut  for  that  the  aaid  de- 
fendant on,  Sec.  at,,  Sec.  (stathig  the  patter  new  assigOedX^)-  A  new 
assignment  being  in  the  nature  of  a  pew  declaration,  should  be  equally 
t  *6n  1  certain  as  to  time,  place,  *and  other  circumstances*((/tf),  and  it  must 
not  be  negatively  that  the  ftespasses  mentioned  in  tlie  plea  were  not 
the' same  as  those' for  which  the  |»raindff  complained,  but  some  other 
trespasses  must  be  shewn(^).  If  Ae  new  assignment  be  in  another  cIomc 
or  filaccf  the  ptaintitf  should  give  the  place  a  name,  or  otherwise  de- 
■eribe  it  wKh  some  certainty(/).  at^  which  on  not  guilty  thereto,  must 
be  proved  as  stated(^);  and  if  it  be  in  the  9ame  close^  it  is  said  the  par- 
ticQlar  spot  should  be  set  (prth  in  such  a  manner,  as  that  a  plain  drffer- 
€nce  may  he  perceived  between  the  plate  so  new  assigned  and  that 
'mentioned  in  the  plea(A) ;  but  where  a  right  of  way  is  f)ldtided  it  Is 
usual  to  new  afengn  extra  viam^  without  shewing  in  what  pas*ticuhir 
part  of  the  locua  in  guo(t). 

When  thfs  defendant  justifies  onder  a  right  of  coitiraon,  or  way,  8cc. 
at  particular  times  of  the  year,  or  in  particular  parts  of  the  close,  8cc. 
the  plaintiff  may  new  as«in^,  that  the  trespasses  were  committed,  ^at 
other  timeMf  and  an  other  ecctu£on9j  and  [for  other  and  different  /lurftow* 
ih$n  thcee  menioned  in  the  fdeaf^  or  t))at  the  defendant  ^in  a  greater 
degree  and  with  more  force  and  violence  than  was  necessaiy  for  re- 
[  *613  ")  teovlog  *lhe  supposed  obstfucdons  to  the  said  supposed  Wayi  tee.  cnt 
doilH  the  gates,"  h,^ky  The  matter  new  assigned  must  be  condstent 
with  the  declafatiap,  and  not  varying  ftwm  or  more  extensive  than  the 
trespaeses  therein  emimerated(/),  or  those  which  the  defendant  has  in 
his  plem  professed  to  anawer ;  for  a  new  assignment  is  merely  to  avoid 
the  efiect  of  tiie  pleai  wkBch  ean  only  operate  upon  the  trespasses  there- 


(J)  See  the  forms,  post,  9  Tol.  Wi,  {g)  Com.  Dig.  Pleader,  3^  M. 

Thoroughgood's  Case,  2  6e.  6.  a.-*M«  Via.  Ah.  Trespass,  U.  a.  4  pl>  1%  te. 

Edwin's  Case,  3Cb.  18.  b—l  Saand.  SOD.  a.  Bviyi.  P.  89.— Smith  p.  HtMes,  1  Term 

(AO  Com.  mg.  Pleader,  3  M.  S4mi^  Bep.  479. 

Yin.  a6.  Trespass,  V,  a.  4-  pi*  t3<^  (A)  Id«  ibid.— Vlh.  Ah<  Trespass,  V. 

Bse.  Ab.  Trespsss,  I.  4.  3.— Dyer,  ^64.  a.  4.  pi-  3. 

a,  pi.  39.     ,                                  ■  .  (0  Post  5  VoL  r04.«i-Sed  vid-Vm- 


(<0  fprigg  9-  Naal»  3  Lev.  92.^— Post  Ab.  Trespaaa,  U.  a.  4.  pi.  3- 
2  Vol.  791..  Xib)  See  the  ldrss«  p^U  S  Tot  7^  * 

If)  1  Saqnd.  299.  c— VliL  Ab.  tit.  705. 
Kovel  Assigainent,  A.  Bra.  Tresp.  203.        (/)  Vin*  Ah.  TreapasSi  tJ.fa  4  pL 

See  the  &roi»  post  3  V«l*  7Q&— Xhe-  19.«i»Ajris  «^  G^anie  et  al.,  Winw  65.«~ 

leughgood'a  Cas%  S  Co.  6*  a.— ^al-  4  ^m9m.  15,  ]:6i<— Cheaft^f  «•  Barnes  fc 

dvin's  Case,  2  Go.  It*  b^2  4Ui4»s.  others*  10  Ea«t»  79.IHI- 
103.— Benl.  aM  M- ITT. 
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by  admilted(iii).    It  ftlionid  alM  only  be  of  material  matter,  and  there-       II- 
fore  if  the  plea  aet  up  a  right  of  way,  or  cpromoD,  8cc.  at  all  times  o^4thly^°New 
the  year,  the  new  asatgneneiit  ^ould  not  be  that  the  defendant  ^^  at  assignments. 
other  tisaesf  ^c*'^  time  In  that  case  being  immaterial ;  and  in  an  action 
of  trespass  against  se?eral|  if  some  of  the  defendants  suffer  judgment 
by  default  and  the  others  plead  a  justification,  the  nevi^  assignment 
should  be  as  to  all  the  defendants,  and  not  merely  to  those  who  have 
pleaded,  for  that  would  be  a  depaiture(n). 

The  coneiugifin  of  a  new  assignment  must  be  with  a  veribcaiton,  in 
order  thkt  the  defendant  may  have  an  opportunity  of  answering  i{(o\ 
and  after  stating  the  matter  newly  assigned,,  the  form  usually  is  thus, 
^^and  wbkh  said  trespasses  above  newly  assigned,  are  other  and  differw 
^  ent  trcapasses  than  the  said  trespasses  in  the  said  second  plea  men- 
**  tinned,  and  therein  attempted  to  l>e  justified ;  wherefore,  inasmuch 
^'  %s  the  said  defendam  hath  not  answered  the  aaid  trespasses  abovsr  f  *6 1 3  ] 
*^  newly  assigned,  the  said  plaintiff  prays  judgment,  and  his  damages 
^  by  him  sustiCined  on  oecasion  of  the  committing  thereof  to  be  adjudg- 
'^ed  to  kim$bct"(<>^)*  ^''^^  though  with  respect  to  the  latter  part  of  this 
conclusion  it  has  been  said  that  It  would  be  more  correct,  if  it  were  to 
stop  at  the*  words,  **  ct  hoc  fiaratUM  est  verificare^"  without  praying  judg- 
ment, against  the  defendant  fornot  answering  the  trespasses  newly  as- 
signed, when  it  was  impossible  he  sHbuld  answer  it  before  it  was  al- 
l^ged(/k) ;  yet  it  may  be  observed  that  m&tter  newly  assigned  is  always 
considered  as  having  been  already  slated  in  the  declaration,  and  conse* 
quemly  the  defendant  might  have  answered  it. 

A  new  assignment  being,  as  already  observed,  in  the  nature  of  a  new  Pleadings 
declaration,  and  dismissing  the  previous  pleading  from  consideration, ^^'^^"^ 
so  &r  as  respects  the  matter  newly  assigned,  the  defendant  should 
plead  to  it  precisely  as  to  a  declaration(7),  either  by  denying  the  mat- 
ter new  assigned,  by  the  plea  of  not  guilty,  8cc.(r)^'  or  by  answering  it 
by  a  special  plea  of  mauer  of  justi(ication(t),  and  he  may  plead  several 
pleas(r) ;  and  as  the  plaintiff  avers  that  the  trespasses  new  assigned  are 
other  and  different  to  those  mentioned  in  the  (^a,  he  waives  or  abaa- 
dons  the  trespasses  which  the  defendant  has  justified,  and  it  is  not  ne- 
cessary to  plead  over  again  to  the  new  assignment,  any  matter  of  jus- 

(ai)  Cheasley  v.  Barnes  &  others,  10  701.  imd  9  Wentw-  Index*  cxxiv. 

East,  80.  (p)  Cockiey  v.  Pagrave,  Freem.  23a 

(n)  HolUnd  v.  Drake,  2  Leon.  1^9.  (9}  Bodyam  v.  Smith,  Goulds.  191. 

Com,  Difif.  Pleader,  P.  11.  S.  C*  Moore,  540.— S.  C  Cro.  Eliz.  590. 

(0)  Bac.  Ab.  Trespass,    I-  4.   2.—  (r)  See  the  form,  post.  2  Vol.  722. 

Uustler    V.   Raines,    Lutw.    1401.— 1  Bro.  Ab.  tit  Trespasa,  pi.  359. 

Saund.  103.  n.  1.  («)  Bro.  Ab'  tit.  TrespMs,  pL  168. 

(m)  See  the  form,  Thoroughgood's  203.  359. 

Case,  2  Co-  6.  a.— Baldwin's  Case,  2  Co.  (0  Bac*  Ab.  Trespass,  I.  4.  2. 
18.  1».  Mast.  Sot.  fiO&^Poat.  3  Vol. 


(25)  Vide  Pratt  r.  Groome,  IS  EasiU  Rep*  235. 

3  K 
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IT.         tifieation  *n6ce8saril3r  eovored  by  the  filoa;  u  i£  common  of  pMtiiPe  «t 

XhV^Nelr  *^'  ^""^^  ^^  ^^^  ^'^'^  '^  ple«ded»  and  the  plaintiff  new  aaagnt  that  the 
asai^meiits.  defendant  entered  at  other  iiwa€9(u) ;  and  thereibre  the  defendant  cannot 
(^  *614  ]  plead  to  the  new  assignmenr,  that  the  place(v)yor  tr^paaa.  Bee  men* 
lioned  therein,  is  the  same  as  that  mentioned  in  the  pmi  and  if  in  trudi 
they  are  thf  same,  the  defendant  should  plead  not  guilty^  and  lake  adr 
Yaotage  of  it  in  evidencey  as  the  plaiouff  would  be  estopped  from 
proving  anj  trespass  in  the  same  place,  &c.(w);  and  for  the  same  rea- 
son the  defendant  cannot  justify  at  a  differem  place,  and  traTorse  the 
.   place  mentioned  in  the  new  asBignment(ar) ;  and  when  the  plaintiff  tra- 
verses the  plea,  as  well  as,  new  assies*  the  definidaot  camiot  as  to  the 
matter  answered  in  the  plea,  plead  new  matter,  hot  most  stand  by  his 
plea(y).     When  the  defendant  has  no  answer  to  the  new  aastgitmentf 
the  proper  course  is  to  suffbr  judgment  by  default  thereto,  in  order  to 
entitle  the  defendant  to  the  general  costs  of  the  cause(z).  * 

Beplication  To  the  plea  or  pleas  to  the  new  assignment,  the  plaintiff  should  r«- 
to  plea  to  A  ^y  precisely  as  to  pleas  to  a  declaration,  and  if  the  plea  be  such  as 
ment.  would  require  a  new  assignment  if  pleaded,  to  a  declarftioo,  tiie  plain- 

tiff should  sgain  new  assif;n  to  such  plea(a). 
in.  The  conclumon  of  replications  in  particular  ^instances  has  already 

Thb  coiroLu.(^en  pointed  out(zz);  and  it  may  here  suffice  to  observe  that  when  a 
I  *6I5  1  replication  denies  the  whole  of  \he  defendant's  plea,  tontaining  matter 
of  feet,  it  should  conclude  to  the  country  thus  :  **  and  this  he  the  said 
plaintiff  prays  may  be  hiquired  of  by  the  country,  8cc."(<m)  ;  and  it  is 
an  established  rule  applicable  to  every  part  of  pleading,  subsequent  to 
the  declaration,  that  \vhen  there  is  an  affirmative  on  one  side,  and  a  ne- 
gative on  the  other,  or  vice  vend^  the  conclusion  should  be  to  the 
country,3«  although  the  affirmative  and  negative  be  not  in  expresa 


(m)  Bodyam  v.  Smith,  Goulds.  191. 
B.C.  Moore,  540.T-S-  C.  Cro.  Elis.  590. 
and«8ee  the  cases  in  next  note. 
X  (v)  Moore,   460 — Jenk.   6th    Cent 

265- 

(w)  Supra,  note  u.— Vin.  Ab.  Trcs- 
paB8>  U.  a.  4.  pi.  9,  10.— Bac.  Ab.  Tres- 
pass, 1.  4.  2.— I  Saund.  299-  c— Free- 
st on  «•  Standford,  Cro-  Elis.  3S5— 
Freeston  th  Crouch,  Cro.  Eliz-  493-— 
U  Hen.  8.  4.  pi.  3— Bro.  Trcsp-  168 — 
37  Hen.  8-  7*  pi-  21.— Bro.  Tresp.  3- 

(x)  Bro.  Ab.  Trespass,  pi.  168.— 
Vin.  Ab.  Trespass,  U.  a.  4.  pi.  9,  10. 

15. 
(y)  Prettyman    r.    Lawrence,   Cro. 


>Eltz.  813 — ^Bac.  Ab.  Trespass,  f.  4  2. 

(«)  Thornton  v.  Williamson,  13  Bast, 
191. 

(a)  1  Saund.  299.  c— See  the  prece- 
dents referred  to  in  9  Wentw.  Index, 
Thoroughgood's  Case,  2  Co.  6*  &  Post. 
2  Vol.  723. 

(zz)  Ante,  and  see  as  to  the  conehi- 
aion  in  general.  Com*  Dig-  Pleader,  F. 
5. 

(aa)  I  Saund.  103.  n— Robinson  v. 
Rsyley,  1  Burr.  316.— Trapaud  v.  Mer- 
cer, 2  Burr.  1022 — ^Boyce  v.  WbiUber, 
Dougl.  94.— Smith  et  al.  v.  Dovers, 
Dougl.  428.— Hedgea  v.  Sandon,  2  T. 


(26)  Vide  Laboffh  &  vife  ▼.  CanHne  €f  other$,  13  /oAet*  Bep,  974  ante,  559*  n. 
(7.)    Binihn  T.  JMinton,  1  /sAfU.  Mep»  516» 
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>irakb»  but  «iilf  tanttoiottttt  th»reto(6) ;  and  it  amy  alto  be  laid  down  as       UI. 
a  safe  rule  tbai  where  a  defendant  cannot  take  any  new  or  other  issue  ^^  cosclu< 
In  bis  rejoindery  than  the  nsatter  he  had  before  pleadedt  without  a  de* 
pan«re  from  Ua  ptea^  or  where  the  isaee  on  the  rejoinder  would  be 
xWm  same  in  sMttanee  as  on  the  plea»  the  plaintiff  should  conclude  to 
tbe  oo«imry(();  and  it  is  not  material  in  this  CMse  whether  the  replica- 
tion contain  a  formal  traTerae«  for  where  a  traverse  comprises  the  whole 
natter  of  the  plea»  the  replication  may  sdU  conclude  to  the  country(£f)<7. 
This  conclusion  is  also  proper  where  a  particular  fact  is  selected  and 
denied*  without  any  inducement  or  formal  traverse(e) ;  but  the  plain* 
tiff  is  still  *at  liberty,  where  he  only  denies  one  of  several  facts,  and  [  *616  [] 
not  the  whole  aubsiance  of  the  plea,  to  commence  his  replication  with 
an  inducement,  and  formally  to  traverse  the  particular  £act,  and  con- 
clude with  a  verification,  though  this,  as  already  observed,  tends  to  un- 
necessary prcriistty,  delay  and  expense(/) ;  and  when  this  form  is  • 
adopted,  the  cooalusion  should  be  with  an  averment  and  prayer  of  da- 
mages or  of  the  debt  and  damages(^).     It  is  a  i^eneral  rule  that  when 
new  matter  is  alleged  in  the  replication,  it  should  conclude  with  an 
averment,  in  order  to  give  the-defendant  an  opportunity  of  answering 
it(A),and  an  appropriate«ikrayrr  qf  judgmeni  for  debt  and  damages,  or 
damages  only,  according  to  the  form  of  action,  and  the  subject  matter 
of  diapute,  and  not  merely  unde  fietit  judicium  if  he  actione  firecludi  cfe- 
bei.     But  when  the  defendant  would  not  be  at  liberty  to  traverse  or  an- 
swer the  new  mutter  without  a  departure,  the  replication  may  noiwith- 
standing  the  introduction  of  new  matter  conclude  to  4be  country ;  as  if 
to  debt  on  an  award,  the  defendant  ^lead  nul  agard^  and  the  plaintiff 
reply  an  award,  and  set  forth  a  breach,  it  is  said  that  be  may  conclude 
to  the  country(t)»  though  a  conclusion  with  a  verification  is  most  usual(A:). 


(6)  1  Saund.  103.  n.— De  La  Rue  v. 
S^wart,  3  New  Hep.  363. 
i  (c)  1  Saund.  103.  b — and  see  the 
^sason,  Roberts  v.  Harriett^  2  Saund. 
1S9»  190. 

(J)  H.nywoode.DavieBetc1.>  1  Salk. 
4.— 1  Saund.  103-  a.  b. 

Ce)  Hedges  «.  Sandon,  2  T.  R.  349. 
Haywood  v-  Davies  el  al.,  1  Salk.  4w — 
Home  V*  Lewin,  1  Ld.  Ray  in.  641.  »1 
Saund-  103.  a.  b.— Sayer,  ?34. 

(/)  Id-  ibid.--Hedges  v.  SanJon,  3 
T.  R.  443»  3.— Robinson  v-  Rayley.  1 
Burr.  330t  1.— -Baynham  tr.  Matthews, 
2  Stra-  871.— Sandford  «.  Rogers,  3 
Wilff.  113.— Smith  et  al.  «.  Dov«rs, 
Dougl-  428- 


(^)  Id.  ibid.  Sayer.  234— Haywood 
V.  navies  et  al.,  1  Salk.  4-^Robinson  v« 
Rayley,  1  Burr.  319.— Hedges  v.  San* 
don,  2  T.  R.  442,  3-  «t 

(A)  De  La  Rue  v.  Stewart,  S^^Q^w 
Rep.  363,  4.— 1  Saund.  103.  n.  1.^27.  n. 
1-— 2  Saund.  63.  g.-«-Curry  «^  Stephen- 
son, Garth-  337 — S.  C.  4  Mod.  376.— 
Cowper  V.  Towers,  1  Lutw- 101.— File« 
wood  «.  Popplewell  et  al,  3  Wils.  66l 
Chandler  «.  Roberts  et  al.,  Dougl.  60^ 

Henderson  «.  Withy,* 3 T-  R-  576 afe 

to  conclusion  of  matter  when  in  nega- 
tive, Harvey  e.  Stokes,  Willes,  6- 

(i)  1  Saund.  337.  n.  1.  cites  Seal «. 
Crowe,  3  Lev.  165. 

ik)  Post-  3  VoL  668. 


(37)  Vide  MtmkaUan  Cwmpangr.  Mikr,  3  Caine*»'jUp.  60-  Smdtr  v.  O^,  3 
/•Ana.  Jli|^  438.  PalsAfr  v  f^nyiM^  Iri.  453.  JMba  f.  JBMift%  t /sAm .  A$^ 
51fi. 
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II.  Where  maUer  of  *etto|>pel  is  replied»  Hiei  pUkMi  thottM  veljr  dn  it»  or 
^^*  ''''"''■''''he  will  lote  the  benefit  of  b(iy  end  it  it  uiiid  to  eoMlodo  the  replica^ 
1^  '•$1'^  1  tioD  in  thit  case,  with  a  Tertiication  and  prafer  vi  judgmeat*  if  tho  de- 
fendant ought  to  be  admiited  or  received  against  his^pn  acknowlfidg* 
ment,  Stc.  to  plead  his  plea(m);  hot  in  this,  and  indeSnai  edier  repli* 
cauon%  it  is  sufficient  after  the  proper  TerificatioQ  to  pray  judgment 
generaUf,  without  pointing  out  the  appropriate  jiidgMeni(»);  and 
where  the  word  <<  ccrt\f^*  was  bf  mistake  inserted  inatead  of  ^  y^erifyi* 
the  court  appeared  to  consider  die  roplioa<on  s«flfeient(a}9  and  unlesa 
assigned  specially  as  cause  of  demurrer}  a  defect  in  the  coneluaion  of 
a  replicadon  is  aided(/k). 


III.  THB  QUAUTIBS  OF  A  BEPUCATION. 


The  qualities  of  a  replication,  in  a  great  measure  resemble  those  of 
a  plea(a),  and  are  :  Jirtt^  that  it  roust  answer  so  niuch  of  the  plea  as  it 
professes  to  answej*,  and  that  if  bad^n  part  it  is  bad  for  the  whole.    Sc  ^ 

condlyj  that  it  mu^t  be  conformable  to,  and  not  depart  from  the  count. 
Thirdly^  that  like  a  plea,  it  should  be  certain,  direct  and  positive,  and 
not  argumentative,  and  also  that  it  be  triable  \  and  Fourthly j  that  it  must 
be  single. 
I.  *l«r,  We  have  already  seen  the  consequences  of  a  discontinuance 

Must  av.     inhere  the  defendant  has  omitted  to  plead  to  a  part  of  the  plaintiff's  de- 

•WBB  TUB  •  •  • 

7LSA  mand,  or  has  professedly  pleaded  to  more  or  less  thai^the  plaintiff  pro- 

[  *6I8  ]  ceeds  for,  or  where  one  of  the  defendants  has  not  pleaded  at  all,  and 
the/ibnduct  which  the  plaintiff  should  then  adopt,  has  been  pointed 
Qiit(5^  A  replication  also  should  answer  so  much  of  the  plea  which 
it  prolesses  to  answer,^  or  it  will  be  a  discontinuance(c) ;  and  it  is  a 
rule  that  an  entire  replication  biUl  in  part  ia  bad  for  the  whole ;»  as  if  to 

(0  1  Saund*  325.  n.  4>— Liford's  Case,  16.  a.  1.— 1  Sannd.  99.  n.  % 

1  Co.  52.  a.  (a^^Ante,  506  to  521. 

(m)  Post.  2  Vol.  041.— Shelley  «.  {b)  Ante»  509,  510.  and  see  Com. 

Wright,  Willes,  11. 13.  Dig.  Pleader,  P.  4~W,  1,  2,  3.— Tip- 

(n)  SheUey  v.  Wright,  Willes,  13.—  pet  et  al.  v.  May  et  al.,  1  Bos-  &  Pul. 

1  Saund.  97*  n.— Le  Bret  v.  Papillon.  4  411.                                                                      i 

East,  502.  509.  {c)  Com.  Dig.  Pleader,  F.  4^  W.  2. 

(o)  Hanrey  v.  Stokes,  Willes,  6,  7,  Hancocke  v>  Proud,  1  Saund.  338. 

(^)  16  &  17  Car.  2.  c  8.-4  Ann.  c. 


(28)  Tide  ManteUer  &  othen  t.  JM>Cfea%  7  Cnmeh,  156. 

(29)  Vide  Martin  U  others  ?.  WilUma,  13  Jshnf.  Bep.  268.  post.  644.  n- 
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a  plet  of  the  ttittite  of  fiauMloiis  to  two  counts  of  a  declantiopf  tho        i. 
plaintiff  tbooM  rook  thftt  the  accooiitt  were  between  the  phdntiff  and  ^^^  ^' 

SWKK  THS 

defnidant  «i  merehantti  if  this  replication  shoeld  be  bad  at  tt>  one  of  p^^^ 

the  ooontt  iUs  kad  alao  as  to  the  other(<Q ;  bat  this  rule  does  not  applf 

where  the  raatl^Cbjected  to  is  merely  sorpluBage(e) ;  and  where  a  do* 

fendanty  executor  or  administratDr,  has  pleaded  several  judgments  out* 

standing)  it  would  be  a  sufficient  answer  to  the  whole  plea  to  deny  the 

validity  of  one  of  the  judgments(/).  The  replicattons  must  answer  the 

plea  directly  and  not  arganeotatiTely(^}.  ^ 

2ndlyj  It  is  also  a  settled  rule  that  the  replication  must  net  depart       IL 
from  the  allegations  in  the  declaration  in  any  mattrUU  matter,  a  rule^^"  ^* 
which  equally  ailbcts  rejoinders  and  subsequent  pleadings.'®    A  dtfiar"  j^^j^^^^^ 
ture  in  pleading  is  said  to  be  when  a  party  quits  or  departs  from  then<>'*  ^• 
case  or  defence  which  he  has  first  made,  and  has  ^recourse  to  another,   f  ^^619  3 
and  ibay  occur  in  a  replicatiooj  rejoinder, or  other  subsequent  pleading;  * 

it  is  when  his  replication  of  rejoinder  contains  matter  not  pursuant  to 
the  declaration  or  plea,  and  which  does  not  support  and  fortify  it^gg)* 
A  departure  in  pleading  is  not  allowed,  because  the  record  would  by 
such  means  be  spun  into  endless  proliztiy,  for  if  it  were  permitted,  he 
who  has  departed  from  and  relinquished  his  first  plea,  might  in  every 
different  stage  of  the  cause  resort  to  a  second,  third,  or  even  further 
defence,  and  thereby  pleading  would  become  infinitc(A) ;  and  if  parties 
were  permitted  to  wander  from  l^t  to  fact,  forsaking  one  to  set  up 
another,  no  bsue  could  be  joined,  nor  could  there  be  any  termination 
of  the  8uit(0<  A  departure  may  be  either  in  the  suMbnce  of  the  ac- 
tion or  defence,  or  the  law  on  which  it  is  founded(y) ;  as  if  a  declaration 
be  founded  on  the  common  law,  and  the  replication  attempt  to  maintain 
it  by  a  special  custom,  or  act  of  parliament(4r) ;  so  if  in  replevin  for 
taking  the  plaintiff's  goods  and  chattels,,  to  wit,  a  lime-kiln,  the  de- 
fendant avows  under  a  distress  for  rent,  and  the  plaintiff  pleads  in  bar 
that  the  liroe-kiln%as  affixed  to  th6  freehold  :  this  is  a  dcpai^ture,  the 
declaration  being  for  goods  and  chattels,  and  the  plea  in  bar  statiog^he 
property  to  be  part  of  ttie  freehold(0.    So  where  in  assumpsit  by  "jtt 

(<0  Com.  Dig.  Pleader,  F.  S5.— Duf-  304.  a.— Pslmer  v.  Stone  et  at,  S  Wils. 

field  V.  Scott,  3  T.  B.  376.— 1  Saand.  98. 

38.  n.  3 — Webber  «.  Tirill,  3  Saund.  (A)  3  Saund.  84.  a.>.  1. 

13y>  (0  Summary  on  Pleading,  93* 

(e)  Id.  ibid.— Duffield  v.  Scott,^  T.  [j)  Co.  JLit.  304.  a.— 3  Saund.  84.  a. 
R.  374.  377.— Taylor  v..  Eastwood,  1  (^)  Ca  Lit. 304. a.— Cora.  Dig.  Plead- 
East.  319.                                   •  cr,  F.  7, 8.— Carlh.  306. 

(/)  1  Saund.  337-  b.  n.  3.  (0  Niblet  v.  Smith,  4  T.  B.  504^—3 

(^)  Bourne  v.  Taylor,  10  East,  205.  Saund.  84.  b. 

\gg)  3  Saund.  84.  a.  n.  1.— Co.  Lit. 


(30)  Vide  Stemt  U  other*  v'.  Patterton  U  cthert,  14  Johnt.  Rep-  133.  Mimro 
▼.  Allaire^  3  Caim^*  Rep.  330.  Barlvt^  y.  7W<A  3  JMfi«.  Rep*  367*  Spencer  v. 
Southmck,  10  /fibft.  Rep-  359. 
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BBCLABA- 


H'         execQlor  on  severil  pn—kei,  which  ip*e  ail  laid  to  iiife  hieii 
MvfT  vw    lo  the  testator,  to  which  the  deindHit  pleaded  the  ttatvtcof  limitauooa^ 
and  the  pbuotiff  replied  a  auliaeqiieot  promise  to  liiiiiaeii^  the  replfea- 
10V,  &e.     iioQ  ^iig  •held  to  be  a  ^epartate,  and  therefore  h^^W;»a  variety  off 
'-  -I  other  instances  are  collected  in  the  Digesu(m). 

But  a  departure  more  frequently  occurs  in  a  refmmder(n) ;  thnSf  if  la 
an  action  of  debt  on  an  arbitrstion  bond,  the  defendant  plead  that  no 
award  was  madO)  and  the  plaintiff  in  his  replicalieii,  sets  out  an  award* 
and  assigns  a  breach,  it  has  been  held  that  the  defiendant  cannot  rejoin 
that  sn  award  was  not  tendered,  or  that  it  was- void  on  account  of  some 
extrinsic  fiKt(o),  or  that  the  defendant  hath  performed  or  been  ready  to 
perform  it(/i)J^^  HowcTor,  the  award  being  set  out  b^  the  phdntiff  in 
his  replication,  and  the  defect  appearing'on  the  face  of  it,  the  defendant 
may  demur,  though  he  could  not  avail  himself  of  any  extrinsic  fect(7). 
•  Or  if  the  plaintiff  set  it  out  partially  the  defendant  may  set  out  the 

whole  and  then  demur(r).  So  in  an  action  of  debt  on  bond,  conditioned 
for  the  payment  of  an  annuity,  if  the  defendant  plead  no  such  memorial 
as  the  sUtute  requires,  and  the  plaintiff  replies  that  there  was  a  memo- 
rial whieh  contained  the  names.of  the  parties,  Sec.  and  the  conuderatloift 
for  which  the  annuity  was  granted,  and  the  defendant  rejoins  that  the 
consideration  is  untruly  alleged  in  the  memorial  to  have  been  paid  to 
both  obligors,  for  that  one  of  them  did  not  receive  any  part  of  it ;  this 
rejoinder,  stating  a  new  fact,  is  ^d,  as  being  a  departure  from  the 
I[  *621  1  plea(f).  So  in  an  action  of  debt  on  bond,  ^conditioned  for  performance 
of  covenants,  if  Hfn  defendant  plead  performance,  and  the  plaintiff  reply 
and  assign  a  breach,  the  defendant  cannot  rejoin  any  matter  in  excuse 
of  performance(rr).  So,  where  in  trespass  for  impounding  the  plaintiff  'a 
mare^  the  defendant  pleaded  that  she  was  doing  damage  to  the  King  in 
bis  forest  of  Waltbam,  and  the  plaintiff  replied  a  right  of  common  in 
the  forest,  and  the  defendant  rejoined  that  the  mare  was  mangy,  and 
doing  damage,  and  that  therefore  he  took  and  impouMed  her :  this  was 


^  3  Saund.  63.  g.  84.  c— Hickman 
•r.  Walker,  Willea,  29.— Dean  w.  Crane, 

1  Salk.  28 — 8.  C  6  Mod.  309^Dean  of 
Martberough't  Executors  «.  Widuiore, 

2  Stra.  890.— Sarell  v.  Wine,  3  East, 
409. 

(m)  torn.  Dig.  Pleader,  P.  G,  7,  9» 
9,  &c. 

(fi)  See  id*  ibid*  for  the  instances  of 
a  defective  rejoinder,  and  2  Saund.  83, 
84  n.  l.'-Boberts  e.  Mariett,  2  Saund. 
188—1  Saund.  117.  n  3. 346.  c. 

(o)  House  o*  Launder,  1  LeT.  85.— 
Morgan  «.  Man,  1  Lev.  127.— Garrett  v, 
WeedoDfl  Lev.US— Hardingv-Holmes, 


1  Wils.  122.«~Praed  v  The  Duchess  of 
Cumberland,  4  T-  R.  585.  but  see  Fish- 
er v.  Pimbley,  11  Ewt,  188. 

(p)  Butcher  v.  Whiting,  1  Sid.  10. 

(9)  Foreland  v.  Marygold,  1  Salk. 
72-— 1  Saund.  103.  n.  1.-2  Saund.  63. 
b.  n*  5.— Fisher  «.  Pimbleyp  11  East, 
1880  "» 

(r)  Fisher  v.  Pimbley,  11  East,  188. 

(t)  Praed  v-  The  Duchess  of  Cum* 
berland,  4  T.  R.  585.— S.  C-  2  Hen.  Bla. 
280. 

^  (rr)  2  Saund.  84.  c— Co.  lit  304.  a. 
Com.  Dig- Pleader,  F.  6, 8cc. 


(31)  So,  be  cannot  rejoin  that  the  award  was  not  final*    BarUr»  t.  T^iU,  3 
JoAet .  R^'  363  • 


TO  A  SPECIAL  PLSA.  447 

faeM  to  be  a  deoarture  from  the  plea,  because  the  plea  was  that  the       II* 
mare  was  doing  a  prruate  trespass  to  the  king  id  bis  forest,  and  that^^j^^^^j^ 
therefore  the  defendant  impounded  her,  but  the  rejoinder  is  that  the  dbclaba* 
mare  was  iiian(pr|^  which  is  a  common  nuisan9e(«).  And  where  in  tres-^'^'*  &<^* 
pass  for  impounding  the  plaintiff's  ox,  the  defendant  justified  the  tak-  ^ 

ing  damQgefeaaanty  and  the  plamiiff  entitled  himself  to  common  of  pas- 
ture  for  one  ox  in  the  place  in  which,  &c.,  and  the  defendant  rejmned 
that  the  plaintiff  hact  surcharged  the  common  with  that  ox,  it  was  ad« 
judged  that  the  rejoinder  was  a  departure  from  the  plea,  because  there 
is. a  great  difference  t>etween  damage  feasant  and  a  surcharge  of  com- 
mon, and  the  surcharge  should  have  been  pleaded  at  first(0«  * 

But  matter  wRich  maintains  and  fortifies  the  declaration  or  plea,  is 
not  a  departure(u),  -as  *in  trespass  for  taking  a  horse,  if  the  defendant  f  *^^3  ] 
justify  for  a  dUtrtsa  dam^.ge  fraBanU  the  plaintifiT  may  reply  that  the  de- 
fendant afterwards  used  the  horse,  which  shews  that  he  was  a  trespasser,  « 
€tb  inidoQu).  So  if  to  debt  on  bond  to  indemnify  the  plaintiff  from  ton- 
nage due  to  A.,  the  defendant  plead  non  damn^ficatua^  and  the  plaintiff 
replies  that  A.  distrained  for  the  said  tonnage,  and  the  defendant  re- 
joins that  nothing  was  due  to  A.  for  tonnage,  this  is  not  a  deparAire(w) ; 
and  if  the  plaintiff  vary  in  bis  replication  from-  his  count,  or  the  de- 
fendant in  his  ilejoinder  from  his  plea,  in  time,  place,  or  other  matter, 
-when  immaterial,  it  is  not  a  departure ;  as  if  in  a  declaration,  a  promise 
be  stated  to  have  been  made  twent^y^ears  «go,  and  when  the  defendant 
pleads  the  statute  of  limitations^  the  plaintiff  replies  that  the  defendant 
did  undertake  within  six  years ;  this  is  not  a  departuri^  because  in  this 
case  the  statement  of  the  time  in  the  declaration  was  immaterial(x). 
So  if  in  trespass  ior  an  assault  at  H.  if  the  defendant  pleads  molUtur 
tnanua  imfioetdt  to  remove  the  plaintiff  from  bis  close  at  A.,  and  the 
plaintiff  replies  that  he  had  a  way  over  that  close,  it  is  not  a  departure ;  ' 
for  in  transitory  actions,  the  venue  in  the  declaration  is  immaterial(y). 
In>  the  case  of  a  died  or  a  promissory  note,  though  there  are  dicta  to 
the  contrary(z);  and  though  the  plaintiff  cannot  vary  from  an  express 
statement  of  the  date  *of  a  written  instrument,  yet  he  may  reply,  or  r  *62o  ) 
shew  in  evidence  that  it  was  really  made  on  a  day  different  to  the  datc(a) ; 
and  where  a  bilf  or  note  is  stated  in  the  declaration  to  have  been  made 
on  a  day  which  appears  to  have  been  above  six  years  before  the  com<* 
mencement  of  the  suit,  a  subsequent  promise  or  acknowledgment  with- 
in six  years  may  be  shewn  in  evidence  under  a  replication  to  the  plea 

(«)  Palmer  v.  Stone  et  a1.,  2  WiU.         (v)  Fortes.  341.«^m.  Dig.  Plead- 

96 — 2  Saund.  84-  b.  er,  F.  11. 

(0  Countess  of  Arran  p.  Crispe,  1         (x)  Com.  Dig.  Pleader,  F.  11. 
Salk.  221— Ellis  v.   Rowles,    Willes,         (y)  Id.  ibid— Primer  -v.  Philips,  1 

638—2  Saund.  84.  c.  Salk.  222— Serle  v.   Darford,  I  Lord 

(w)  Com.  Dig.  Pleader,  F.  11.  Rayro.  120. 

(y)  Id.  ibid.-<Sargrave  ».  Smith,  1         (r)  See  the  cases  cited  in  Tldd's 

Salk.  221.— Dye  v.  Leatbt:rdale  et  al,  3  Practice,  4th  edit.  630, 1. 
Wils.  20.— Bagshawe  v.  Coward,  Cro.        (a)  Hall  t>.  Cazenove,  4  East,  477. 
Jac  148. 
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IL         of  the  statate  of  limitatioD8(d).    But  where  tiose  or  plic€|  or  any  oUier 

bspaIt^from^^''^^'"^^^"'^®  ^^  ma^mo/,  the  plaintiff  amnot,  as  we  have  seeOf  rary 
BfiCLABA.  from  his  previous  statement  of  it(r) ;  though  where  matter  of  defJNice 
TioH,  8cc.  Ijiij  arisen  /lending  the  suit,  it  may  be  pleaded  /luis  darrief^  contmtumce^ 
relicta  verificatione  of  the  former  plea ;  and  if  in  an  action  against  a 
person  as  executor,  he  plead  a  retainer  for  a  debt  doe  to  himself,  and 
the  plaintiff  reply  that  he  was  only  executor  de  son  iortf  the  defendant 
mayi  by  way  of  plea  fiuis  darrien  continuance^  rejoin  that  he  has  unce 
obtained  letters  of  administration((0. 

The  only  mode  of  taking  advantage  of  a  departure  is  by  demarrer, 
which  may  be  either  generaP*  or  8pecial(^) ;  and  if  the  defendant  or 
the  plaintiff,  instead  of  demurring,  take  issue  upon  the  replication  or 
the  rejoinder,  containing  a  departure,  and  it  be  found  against  himi  the 
court  will  not  arrest  the  judgment(/). 
^n.  *3(^y,  Another  quality  essential  to  a  replication  is  certainty^  and  it  is 

TAiNTT,  &c.  ^^^  ^^^  more  is  requisite  in  a  replication  than  a  declaration,  though 
xEduiAiTE.  certainty  to  a  common  intent  is  in  general  sufiicient(^).  Where  the 
£  *634  J  replication  is  only  to  %fiart  of  the  plea,  the  part  alluded  to  should  be 
ascertained  with  certainty,  as  if  in  assumpsit  on  several  promises,  the 
defendant  has  pleaded  infoncy,  and  the  plaintiff  replies  that  part  of  the 
goods  were  for  necessary  food,  and  part  for  clothes,  it  is  said  to  be  in- 
sufficient if  he  do  not  shew  what  part  was  for  the  one  and  what  for  the 
other(A).  In  general,  also,  when^material  to  the  action,  time,  i>lace9 
and  -otlier  circumstances  must  be  stated  with  the  same  certainty  and 
precision  as  in  the  previous  pleadings ;  but  where  time  or  place  Is  im« 
material,  it  should  seem  with  analogy  to  pleas  in  bar,  that  as  the  time 
and  place  mentioned  in  the  declaration,  must  when  immaterial  be  ad- 
hered to,  no  repetition  of  either  would  be  necessary(f) ;  we  have  seen 
that  where  particularity  in  pleading  would  tend  to  great  proUxitf,  a 
general  allegation  is  allowed,  on  which  principle  it  is  settled  that  in 
debt  on  a  bond  to  account  for  all  moneys,  8cc.  which  the  defendant  or  a 
third  person  should  receive  in  the  course  of  a  certain  employment}  it 

(A)  The  case  in  10  Mod.  312.  is  not  (/)  Lee  v.  Raynes,  Sir  T.  Baym. 

law,  and  what  was  said  in  Stra.  22  &  86.-3  Saund.  84.  d. 

806.  as  to  a  promissory  note,  was  ex-  ig)  Com.  Dig.  Pleader,  F.  17— Am* 

trajudicial.  herst  v.  Skynner,  12  East,  ^^.            . 

(c)  Ante,  622.  (A)  Swinburne  v.  Ogle,  Lutw.  241, 

id)  Vaaghan  v.  Browne,  2  Stra- 1106.  Com.  Dig.  Pleader,  F.  4 — ^Ante,  573, 

(e)  2  Saund.  84-  d. — Palmer  v.  Stone  4. 

et  al.,  2  Wila.  96»    Quaere  if  it  ought  (i)  Ilderton  v,  Ilderton,  See  2  Hen, 

not   to  be   a  special  demurrer.  Com.  Bla.  161 — 1  Saund.  8.  a~Ante,  517,  8. 
Dig.  Pleader,  F.  10 — 1  Saund.  117.  n.  3. 


(32)  The  Supreme  Court  of  the  state  of  New  York  has  decided,  that  departure 
was  fatal  on  general  demurrer*     Stems  ^  others  ▼.  Patterson  &  others,  14  Johns, 
Sep,  132.    Munro  v.  Allaire,  2  Caine*s  Rep,  320.  329.     Spencer  v>  SlButhwickf  10 
'  Jofins.  Rep,  259- 


THE  QUALITIES  OF  A  REPLICATION.  449 

is  sufficient  to  assign  the  breach  generally,  that  divers  sums  of  money        HI. 
were  received  from  divers  persons,  &c.  without  naming  from  whom  in  ^^^  ^^^\rc 
'particular(y)M.  BEauisra. 

*4thly,  The  replication  must  not  be  double^  or  in  other  words  contain  IV. 
two  answers  to  the  same  plea(A:y<;  »  reason  has  been  assigned  that  the  J^^"^"* 
plaintiff  ought  not  to  perplex  the  court  with  two  matters,  to  attempt  I  *625  1 
to  inveigle  their  judgment,  and  that  if  two  issues  were  permitted  to  be 
joined  upon  two  several  traverses  on  the  plaintiff's  replication,  and  one 
should  be  found  for  the  plaintiff,  and  the  other  for  the  defendant,  the 
court  would  not  know  for  whom  to  give  judgment,  whether  for  the 
plaintiff  or  the  defendant(/) ;  and  the  court  will  not  give  leave  to  reply 
double,  under  the  statute  4  Ann.  c.  16.(m) ;  though  under  that  statute 
the  plaintiff  zn  r^/{/(ft;{n  may,  with  leave  of  the  court,  plead  several 
pleas  in  bar  to  an  avowry  or  cognisance(»).  But  a  replication  may  fre- 
quently put  in  issue  several  facts,  where  they  amount  to  only  one  con- 
nected propObiuon(o)^^ :  and  as  we  have  already  seen,  a  replication  may 
contain  several  distinct  answers  to  different  parts  of  a  plea  divisible  in 
its  nature(^);  as  where  infancy  has  been  pleaded  to  a  declaration  con- 
sisting of  several  counts,  the  plaintiff  n)ay  reply  as  to  part  of  the  de- 
mand, that  it  was  for  necessaries*  to  other  part  that  the  defendant  was 
of  full  age  at  the  time  the  contract  was  made,  and  to  other  part  that  he  • 

confirmed  it  after  he  came  of  age(9).  So  if  an  executor  or  administra- 
tor plead  several  judgments  outstanding  and  no  assets  ultra^  the  plain- 
tiff may  reply  as  to  one  of  the  judgments  nul  tiel  record^  *and  to  another  [  •636  J 
that  it  was  obtained  and  kept  on  foot  by  fraud(r).  In  an  action  of  debt 
on  bond,  conditioned  for  performance  of  covenants,  the  plaintiff  may, 
and  indeed  ought  by  the  statute  8  and  9  Wm.  III.  c.  11.  s.  8.  to  assign 
as  many  breaches  in  his  replication,  as  he  proceeds  fQr,^^  and  it  need 
not  be  shewn  that  this  is  done  by  virtue  of  the  statute(«}.  And  to  a 
plea  of  set-off,  consisting  of  several  demands  upon  judgment  or  recog- 

(j)  Barton  v.  Webb,  8  T-  R.  463.—  P.  376. 

Shum  et  al*  v.  Farrington,  1  Bos.  &  (o)  Robinson  u  Rayley,  1  Burr-  317. 

Pal.  640-  Ante,    577  and   588. — Humphreys    v. 

(k)  Cheasley  v-  Barnes,  10  East,  73.  >  Churchman,  Rep.  T.  Hardw.  289.                              ^ 

Com.  Dig.  Pleader,  F- 16— Humphreys  (p)  Ante,  549.  551. 

V.  Churchman,,  Rep.  T.  Hardw.  289.  (7)  id.  ibid. 

(/)  Trelhewy  v,  Ackland,  2  Saund.  (r)  1  Sauiid.  337.  b-  n.  2— Ashton 

49,  SO,  V.  Sherman,  1  Ld.  Raym.  263 — S.  C. 

(m)  Fortes.  335.— Whitby  x».  Chap-  1  Salk.  298. 

man,  Barnes,  364-  (e)  Tombs  v.  Painter,  13  East,  1,  2, 

(n)  Vollum  V.  Simpson,  2  Bos.  and  3— Post.  2  Vol.  669. 
Pul.  368.— Da  Costa  '^^  Clarke,  2  B..& 


(S3)  Vide  ante,  330. 

(34)  Vide  Service  v>  Heermame,  2  Johns*  Rep,  96*    Cooper  v.  Heermatnei  3  Johns. 
Rep.  315. 

(35)  V  ide  Strmg  U  others  v.  Smithy  3  CaiWt  Rep.  160. 

(36)  Vide  SetM»y  v.  BlackUn  U  others,  2  Mass,  Rep*  542< 

3  L 


450  I'B^  QUALITIES  OF  A  REPLICATION. 

IV.  Disance,  and  simple  contract,  the  plaintiff  in  his  replication  should  give 
MUST  Bs  several  answers,  viz.  as  to  the  judgment  or  recognisance  ntU  tiel  record^ 
and  as  to  the  simple  contract,  that  he  was  not  indebted(^);  or  he  inay 
repljr  as  to  a  part,  the  statute  of  limitations(u) ;  and  duplicity  in  a  re- 
plication is  aidedt  unless  the  defendant  demur  specially,  pointing  out 
the  particular  defect(v). 

(f)  Solomons  v.  Lyon,  1  East,  369-;  1  Saund.  337-  b.  n.  3— -Doc.  Pla- 147.— > 

aee  the  precedent.  Post.  2  Vol.  653.  Cheasley  v-  Barnes  &  others,  10  East, 

(li)  Post.  2  Vol.  653.  81. 
(v)  27  Eliz.  c.  5.->4  Ann.  c.  16.  8.  1. 
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^CHAPTER  IX.  [  *62T  ] 


OF  REJOINDERS  AND  THE  SUBSEQUENT  PLEADINGS ;  ISSUES,  RE- 
PLEADERS,  AND  PLEAS  PUIS  DARREIN  CONTINUANCE;  AND  OP 
DEMURRERS  AND  JOINDERS  IN  DEMURRER. 


A  REJOINDER  is  the ,  defendant's  answer  to  the  replication(a),OF  kejoiv- 
and  is  governed  bj  the  same  rules  as  those  which  affect  pleas(d);  with^^^^'  . 
this  additional  quality,  that  it  must  support  and  not  depart  from  the 
ple^(c);  it  must  also  be  single,  and  the  court  cannot  give  leave  to  the 
defendant  to  rejoin  several  matters,  for  the  statute  of  Ann.  does  not  ex- 
tend to  rejoinders(d) ;  hence  it  may  suffice  to  refer  to  the  preceding 
pages,  and  to  the  forms  which  are  given  in  the  second  volume. 

When  a  replication,  or  a  plea  in  bar  in  replevin,  concludes  to  rA^ Form  ah© 
country^  the  defendant  can  only  demur  or  add  the  common  similiter,  *"**^'^^""*' 
which  is*  *^  And  the  said  defendant  doth  the  like."  And  where  there 
are  several  replications,  particularly  when  some  conclude  to  the  coun* 
try,  and  others  with  a  verification,  it  maybe,  "And  the  said  defendant  as 
^  to  the  said  replications  of  the  said  plaintiff,  to  the  said  second  and  third 
^  pleas  of  him  the  said  defendant,  and  which  the  said  plaintiff,  hath  [  *638  '\ 
"  prayed  may  be  inquired  of  by  the  country,  doth  the  like(<f)."  But 
the  plaintiff  is  at  liberty  to  add  the  similiter,  it  being  a  rule  that  in  all 
special  pleadings,  where  the  plaintiff  takes  issue  upon  the  defendant's 
pleading  or  traverses  the  same,  or  demurs,  so  that  the  defendant  is  not 
at  liberty  to  allege  any  new  matter,  the  plaintiff  muy  add  the  similiter 
or  joinder  in  demurrer,  and  make  up  the  paper  book  without  giving  a 
rule  to  rejoin(/);  but  otherwise  a  rule  must  be  given,  unless  the  de- 
fendant be  bound,  by  a  judge's  order,  to  rejoin  gratis,  and  in  the  latter 
case  the  plaintiff  ought  to  add  the  similiter,  and  not  to  give  a  rule  to 

(a)  Com.  Dig.  Pleader,  H.  (d)  Warren  v-  Ivie,  Sira-  908. 

ib)  Ante,  506  to  526.—Co.  Lit.  303.  (e)  See  the  forms,  post.  2  Vol.  706, 

b.  (/)  Rule  Trin.  1  (ieo.  2.  n.  a.— The 

(c)  Ante,  618  to  623.  as  to  the  points  Rtng  v-  Jolinson,  6  East,  586. — 1  Set 

relating  to  a  departure,  and  Roberts  Prac  Chap.  IX.  sect.  1.— Boone  v.  Eyre, 

V.  Marriett,  2  Saund.  189,  190.— Com.  1  Hen.  Bl^  254.-«fnDp.  Prac.  C  P.  358. 
Big.  Pleader,  F.  6.  XA  F.  11. 


^^^  OF  ISSUES,    &C. 

Bxaui/i ws    ^^'i?'''<^^^ '  ""^^  ^*^*'''^  '^^  P^^^n^ff  adds  the  Vimiliter  th«  defendant  maf 

^P  strike  It  out,  and  demur  to  the  repHcaiibn,  which  is  the  usual  roupse 

when  the  defendant  has  no  merits,  and  wishes  to  obtain  time(A).     Tlio 

consequences  of  a  defect  in,  or  omission  of,  a  similiter,  have  already 

been  considered(£). 

When  the   replication  concludes  with  a  verification,  the  rejoinder 
usually  denies  it,  and  concludes  to  the  country,  •»  and  of  this  he  the  said 
"  defendant  puts  himself  upon  the  country,  &c."   But  when  the  rejoin- 
der introduces  any  new  matter,  it  must,  as  in  the  case  of  a  plea  or  re- 
plication,  conclude  with  a  verification,  in  order  that  the  plaintiff  may 
t  •629  ]   have  an  opportunity  *of  answering  it(^).     If  the  defendant  deny  several 
matters  alleged  in  the  replication,  the  rejoinder  may  conclude  to  the 
country,  without  putting  the  matters  in  issue  severally  and  distinctly ; 
thus,  if  to  a  plea  of  infancy  the  plaintiff  has  replied,  that  a  part  of  the 
goods  were  necessary  clothing,  and  the  residue  necessary  food,  a  gene- 
ral denial  in  the  rejoinder  concluding  to  the  country  will  suffice(/). 
S™iwo«r.    ^    Surrejoinders,  Rebutters,  and  Surrebutters,  seldom  occur  in  plead- 
»ww,    c.      ing(m) ;  it  may  suffice  to  observe,  that  they  are  governed  by  the  same 
rules  as  those  to  which  the  previous  pleading  of  the  party  adopting 
them  is  subject,  and  the  forms  which  most  frequently  occur  in  practice 
arc  given  in  the  second  volurae(w). 


■ 

J 


Or  isfiUEs.  From  the  preceding  observations  on  the  different  parts  of  pleading, 
parucularly  those  relating  to  traverses,  we  may  collect  what  points 
may  be  put  in  issue;  as  however  the  parties  respectively  may  be  disin- 
clined to  demur  or  otherwise  to  object  to  their  opponent'^  pleading,  it 
may  be  advisable  to  consider  on  what  Usue  the  parties  may  venture  to 
go  on  to  trial,  so  as  to  obtain  the  judgment  of  the  court,  and  to  avoid 
the  necessity  of  a  repleader,  on  account  of  the  issue  having  been  upon 
immaterial  matter, 

r  *co^  1       ^"  '**"''  "  ^^^^^"^  ^°  ^®  *  ^'"S'^' ^®'"^^^"'  ^"^  material  point,  issuing 
1     630  ]  out  of  the  allegaUons  or  -pleadings  of  the  plaintiff  and  defendant(«)  ; 

though  m  common  acceptauon  it  signifies  the  entry  of  the  pleadings(o)  | 

(^)  Wye  V.  Fisher,  3  Bos.  &  Pul.     Com.  Dig.  Pleader,  H. 

^^^;,.    .^,,  ^  0")  See  these  heads  in  Cora.  Diir. 

(A)  Tidd's  Prac.  4th  edit.  667— Imp. .  Pleader,  I.  K.  L. 

C.  P.  358.-1  Sel.  Prac.  IX.  s.  1.  („)  Co.  Lit.  126.  a.-As  to  i,»ues  in 

(0  Ante,  570,  1.              ,  general,  see  Com.  Dig.  Pleader,  R.— 

(At)  Ante,  537,  8.  615.— 1  Saund.  103.  Bac.  Ab.  Pleas,  M. 

n.  l.-See  the  forms,  post.  2  Vol.  707.  (o)  As  to  the  form  of  such  entry,  see 

,'   ^    .  ^-  Tidd»s  Prac,  4th  edit.  655,  &c.  as  to 

(0  Swinbttmc  V.  Ogle,  Lutw.  241.-  the  language  of  this  entry,  it  is  ^aid 


^r*;-??-'? 
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and  the  term  issue  is  proper  where  only  one  plea  has  been  pleaded,  RsavisiTss 
though  to  several  counts,  and  issue  is  joined  upon  such  plea(/2).  An®^™^^' 
issue  should  in  general  be  upon  an  affirmatrve  and  a  negative^  and  not 
upon  two  affirmatives ;  as  if  the  defendant  plead  that  A.  is  living,  and 
the  plaintifiT  reply  that  he  is  dead,  it  is  more  formal,  though  not  abso- 
lutely necessary,  also  to  deny  that  he  is  living(9) ;  nor  should  the  issue 
be  on  two  negatives(r) ;  thus  if  the  defendant  plead  that  he  requested 
the  plaintilF  to  deliver  an  abstract  of  his  title,  but  that  the  plaintiff  did 
not  when  so  requested  deliver  such  abstract,  but  neglected  and  refused 
so  to  do ;  the  plaintiff  cannot  reply, that  he  did  not  neglect  and  refuse  to 
deliver  such  abstract,  but  should  reply  cither  denying  the  request,  or 
affirmatively  that  he  did  deliver  the  abstract(«) ;  but  it  is  not  necessary 
that  the  negative  and  affirmative  should  be  in  precise  words(r) ;  and  it 
will  suffice,  though  there  be  two  affirmatives,  if  the  second  is  so  con- 
trary to  the  first  that  it  cannot  in  any  degree  be  true ;  as  if  duress  of 
imprisonment  be  pleaded  to  a  bond,  it  is  a  good  replication,  that  the 
defendant  was  at  large  at  *his  own  disposal,  and  executed  the  bond  of  [^  *63 1  j 
his  own  free  will  and  not  for  fearof  imprisonment(r;).  An  issue  should 
also  be  upcln  a  single  and  certain  fioint{y)  ;  but  it  is  not  necessary  that 
such  point  should  consist  of  a  single  fact,  and  therefore  if  the  defend- 
ant in  trespass  justify  under  a  right  of  common,  and  the  replication  tra- 
Terses  that  the  cattle  were  the  defendant's  own,  and  levant  and  couchanty 
and  commonable  cattle,  it  is  not  multifarious,  for  all  these  circumstances 
are  requisite  to  the  point  of  defence(z/).  The  issue  also  should  not  be 
on  a  negative  pregnant(w),  but  it  may  be  upon  a  disjunctive(:r).  In 
some  cases  the  plaintiff  may  incorporate  in  the  traverse  or  issue  more 
than  was  alleged  in  the  plea(y). 

The  principal  quality  of  an  issue  is,  that  it  must  be  upon  a  material 
point(z) ;  an  informal  issue  is,  where  a  material  allegation  is  traversed 
in  an  imfirofier  or  inartijicial  mdnner(a)  ;i  and  this  and  the  other  preced- 


that  the  acts  of  a  court  ought  to  be  in 
the  present  tense,  as  "  praceptum  eit,** 
not  «*  prteecptum  fvit/*  but  the  acts  of 
the  party  may  be  in  the  preter-perfect 
tense,  as  "  venit  et  prntulit  hie  in  curia 
quondam  querelam  anam"  and  the  con- 
tinuances are  in  the  preterperfect  tense, 
as  "  venerunt,"  not  "  veniunt"  Hall  «. 
Clarke,  1  Mod.  81.— 2  Saund.  393.  n. 
I-— Rex  V.  Roberts,  IStra-  608.  but 
see  The  King  v.  Hall,  1  T.  R.  320. 

(p)  The  King  v>  Jones,  Peake,  C,  N. 
!».3r. 

iq)  Com.  Dig.  Pleader,  R.  3. 

(r)  Id-  ibid.— Hodgson  a.  The  East 
India  Company,  8  T.  R.  280 —Bac  Ab. 


Pleas,  L3. 

{a^  Martin  v.  Smith,  6  East,  $S7. 

(0  Co.  Lit.  126. 

(«)  Tomlin  v.  Purlis,  2  Stra.  lirr— 
S.  C.  1  WiU.  6. 

(^)  Com.  Dig.  Pleader,  R.  4. 

(u)  Robinson  v.  Rayley,!  Burr.  316. 

(w)  See  the  instance  of  negative* 
preg^iant.  Com.  Dig.  Pleader,  R.  5,  6. 
Bac.  Ab.  Pleas,  I.  6. — It  must  be  ob- 
jected to  by  demurrer,  id.  ibid. — 2 
Saund.  319.  n.  6. 

(x)  Com.  Dig.  Pleader,  R.  7. 

(y)  Chambers  v.  Jones,  11  East,  410. 

(z)  Com.  Dig.  Pleader,  R.  8. 

(a)  Lovelace  v.  Grimsden,  Cro.  Eliz. 


(1)  Vide  fVinttandiey  v.  ifead,  3  Taunh  237, 
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REQ.UTSITE9  ing  mistakcs  arc  aided  by  verdict  by  the  32  Hen.  c.  30(3)  ;•  but  a  rcr- 
OFTHSM.       ^j^j  j^^^  ^^^  j^^lp  ^^  immaterial  issue(c),^  which  is,  inhere  a  material 

alleg^ation  in  the  pleadings  is  not  traversedf  but  an  issue  is  taken  oa 
some  other  point,^  which,  though  found  by  verdict,  will  not  determine 
the  merits  of  the  cause,  and  would  leave  the  court  at  a  loss  for  winch 
C  *^^2  3  of  the  parlies  'to  give  judgment(cc)  ;*  as  where  in  debt  on  bond,  condi* 
tioned  for  the  payment  of  60/.  on  the  25th  of  June,  the  defendant  plead- 
ed payment  on  the  20th  of  June,  according  to  the  form  and  effect  of 
the  condition,  and  issue  was  joined,  and  the  verdict  found  that  he  did 
not  pay  60/.  on  the  20th,  it  was  held  that  the  plaintiff  should  not  have 
judgment,  for  the  issue  was  out  of  the  matter  of  the  conditiont 
.  and  therefore  void,  and  the  money  might  have  been  paid  on  the  35th 
though  it  was  not  paid  on  the  20ih,  so  that  it  did  not  appear  that  the 
condition  was  broken,  and  it  is  not  aided  by  the  abovementioned  sta- 
tute((/)  ;  so  where  in  an  action  of  assumpsit  against  an  administratriz, 
on  promises  of  the  intestate,  she  pleaded  that  she  (instead  of  the  intes- 
tate) did  not  promise,  after  verdict  a  repleader  was  awarded(e):  so 
where  in  an  action  of  debt  against  a  lessee  for  years,  the  defendant 
pleaded  that  before  the  rent  became  due,  he  assigned  the  term  to  a 
third  person,  of  which- the  plaintiff  had  notice,  and  issue  was  joined  on 
the  notice>  which  being  altogether  immaterial,  a  repleader  was  award- 

cd(/). 
Op  hwlead-      When  the  issue  is  immaterial^  the  court  will  award  a  Rr/ileader  if  it  will 
^*"'  be  the  means  of  effecting  substantial  justice  between  the  parties,  but  not 

otherwise(5-)  ;<*  the  following  rules  as  to  Repleaders,  were  laid  down  in 
L  *^^3  ]  iiie  case  of  *Sta/ile  and  Haydon{i)\  first ^  that  at  common  law,  a  replea- 


227.— Serjeant  v  Fairfax,  1  Lev.  32.— 
Jones  V.  Bodinner,  Carth.  371— Peck 
'9.  Hill,  2  Mod.  137. 

(6)  Gilb.  C.  P.  147—2  Saund.  319. 
n.  6. 

(c)  Id.  ibid.— 2  Saund..  31 9.  a.  n-  6. 

\cc)  2  Saund.  319.  n.  6— Gilb.  C-  P. 
147.— .Serjeant  v.  Fairfax,  1  Lev.  32.— 
See  the  instances^  Com.  Dig^.  Pleader* 
R.  18. 

(J)  Holmes  v-  Broket,  Cpo.  Jac.  434. 
Tryon  v.  Carter,  Stra.  994 — 2  Saund. 
319.  b.  n.  6. 

{e)  Anon.,  2  Vent-  196. 


(/)  Serjeant  v.  Fairfax,  1  Ley.  32. 

(^)  2  Saund  319-  b.  n-f 6— Staple  T. 
Hayden,  2  Salk.  579 — S.  C  6  Mod;  I. 
S.  C.  2  Ld.  Raym.  9-2.— S.  C.  3  Salk. 
121 — Symmers  et  al.  v.  Reg^ro,  Cowp^ 
489  See  proceedings  in  Chitty  on  Game 
Law8»  966. 

0)  2  Salk.  579-     As  lo  a  Repleader' 
in  ^neral.  Com.  Dig.  Pleader,  R.  18. 
Bac  Ab.  Pleas,  M — Doc.  Plac.  tit.  Re- 
pleader.    Tidd's  Prac.  4th  edit.  812. 
See  ihe  forms  there  referred  to,  and 
JefiVeson  V.  Morton,  2  Saund.  20. 


(2)  Vide  Ctibb  v.  Bi-yan,  3  Bos-  &  Pul.  348.  352. 

(3)  Vide  Cobb  v.  Bryan,  3  Boa.  ^  Pul.  352. 

(4)  Vide  Strong  U  UdaU  v.  Smith,  3  Caines  Hep.  163. 

(5)  Vide  Stafford  v.  Corporation  of  .Albany,   6  Johns.  Rep'  1. 

(6)  Vide  Stafford  V.  Corporation  of  Albany,  6  Johns.  Rep-  1'  Terrel  ^.  Pag^s 
Jidmr.,  3  Hen.  U  Mun-  118.  Taylor  v.  Huston,  Id.  16L  Cobb  v.  Bryan,  3  Rm. 
^  Pul.  353.     Havens  v.  Bush,  2  Johns,  Rep,  388,  389.    JBac*  Abr.  Pleas,  (M.  1.) 


or  REPtEADERS. 
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der  was  allowed  before  trial,  because  a  verdict  did  not  cure  an  imma- Whsit  ss- 
tcrial  issue,  but  now  a  repleader  ought  not  to  be  allowed  till  after  trial, *^^^^^"»  ^^' 
in  any  case  where  the  fault  of  the  issue  might  be  helped  by  the  verdict, 
or  by  the  statute  of  Jeofails(A:) ;  tecondly^  that  if  a  repleader  be  denied, 
where  it  should  be  granted,  or  vice  veraa^  it  is  error ;  thirdly^  thai  the  . 
judgment  of  repleader  is  general,  quod  fiartes  refilacitenty  and  the  par- 
ties must  begin  again  ut  the  first  fault  which  occasioned  the  immaterial 
issue(/) :  thus,  if  the  declaration  be  insufficient,  and  the  bur  and  repli- 
cation are  also  bad,  the  parties  must  begin  de  novo;''  but  if  the  bar  be 
good,  and  the  replication  ilL  at  the  replication(m)  ;8  ybur^^/i/,  no  costs 
are  allowed  on  either  Me(n)\  fifthly .^  that  a  repleader  cannot  be  award- 
ed, after  a  default  at  nisi  firiua;  to  which  may  be  added,  that  in  general 
t  repleader  cannot  be  awarded  after  a  demurrer^  or  writ  of  error,  with- 
out the  consent  of  the  parties,  but  only  after  issue  joined(o);  where, 
however,  there  is  a  bad  bar,  and  a  bad  replication,  it  is  said  that  a  re- 
pleader may  be  awarded  upon  a  demurrer(^);  a  repleader  •also  will  [  *634  ] 
not  be  awarded,  where  the  court  can  give  judgment  on  th^e  whole  re- 
cord(^),  and  it  is  not  gran.able  in  favour  of  the  person,  who  made  the 
first  fault  in  pleaciini;(r).io 

The  distinction. between  a  repleader  and  a  ]\id^tneninon  obstante 
veredicto  is  this:  that  where  the  plea  is  good  in  form,  thpugh  not  in 
&ct,  or  in  other  wm*ds,  if  it  contain  a  defective  title,  or  ground  of  de- 
fence by  which  it  is  apparent  to  the  court,  upon  the  defendant's  own 
showing,  that  in  any  way  of  putting  it,  he  can  have  no  merits,  and  the 
issue  joined  theieon  be  found  for  him,  there,  as  the  awarding  of  a  re- 
pleader could  not  mend  the  case,  the  court*  for  the  sake  of  the  plaintiff, 
will  at  once  give  judgment  non  obstante  veredicto ;  but  where  the  defect 
is  not  so  much  in  the  title,  as  in  the  manner  of  stating  it^  and  the  issue 


(^k)  Bac  Ab.  Pleas,  M.— Com.  Dig. 
Pleader,  R.  18.— Cobb  v.  Bryan,  3  Bos. 
&  Pul.  352.  But  where  the  point  put 
in  issue  is  altogether  immaterial,  and 
could  not  be  modified  by  the  verdict, 
because  collateral  to  the  merits,  it 
would  be' otherwise. 

(/)  Kempe  v.  Crews,  1  Lord  Raym. 
169. 

(m)  Cox  V.  Mellish,  3  Keb.  664. 

(n)  Anon.,  2  Vent.  196.— Lickbarrow 
V.  MasoD,  6  T.  R.  131. — ^Noble  v*  Lan- 


caster, Barnes,  125-— Da  Costau  Clarke, 
2  Bos.  &  Pul.  376. 

(o)  Witts  v.  Polehampton,  3  Salk. 
306. 

ip)  Semb'  Grills  u  Ridge  way,  Cro. 
Eliz.  318. — 1  Andr.  167'  sed  quare- 

{q)  Parnham  &  others  v-  Pacey  & 
others,  Willes,  532,  3- 

(r)  Kempe  v.  Crews,  1  Ld.  Raym. 
170. — Webster  v.  Bannister,  Dougl. 
396.-.Taylor  v.  Whitehead,  747.— 
Tidd's  Prac-  4th  edit.  813.  sed  ginere. 


(7)  Sed  vide.  Smith  v-  Walker,  1  Wash.  135,  136.,  where  the  court  says, 
"  When  we  are  seeking  for  a  guod  foundation  upon  which  to  erect  future  plead- 
ings, and  find  all  defective,  including  the  declaration  itself*  the  uncertainty  can- 
not be  cured:"  and  therefore  the  court  of  appeals  in  giving  the  judgment,  that 
ought  to  have  been  given  in  the  court  below,  ordered  the  suit  to  be  dismissed. 
.    (8)  Vide  Stevens  y,  TuUaferro,  1  JVash.  155. 

(9)  Vide  Perkins  v.  Burbank,  2  Mass.  Rep.  81. 

(10)  Vide  ^mrtley  ?.  Deck,  3  ffen*  6f  Mun,  388. 
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Whkw  ki-'    joined  thereon  is  immaterial,  so  that  the  court  know  not  for  whom  to 

cEssAET,    'c.gj^.g  judgment,  whether  for  the  plaintiff  or  defendant,  there  for  their 

own  sake  they  will  award  a  repleader;  a  judgment  therefore  non  06- 

stante  veredicto^  is  always  upon  the  merits^  and  never  granted  but  in  a 

very  clear  case ;  a  repleader  is  upon  the /orm  and  manner  of  pleading(«). 


Ofpleas  puis  When  matter  of  defence  has  arisen  after  the  corrimencement  of  the  suit, 
TiwuANCfc  t^  it  cannot  be  pleaded  'in  bar  of  the  action  generally ^  but  must,  when  it  has 
I  *635  1  arisen  before  plea  or  continuance,  be  pleaded  as  to  \\\%  further  mainte* 
nance  of  the  suit(/) ;  and  when  it  has  arisen  after  issue  joined,  fitda  darrein 
continuance.^^  The  instances  of  a  defendant  having  obtained  his  certi- 
ficate as  a  bankrupt  pending  the  suit,  and  before  plea(u),  and  of  an 
executor  pleading  judgments  obtained  against  him  after  the  issuing  of 
the  writ,  are  excepiions(r) 

If  any  matter  of  defence  has  arisen  after  an  issue  in  fact,  or  a  joinder 
in  demurter(7i;),  ii  may  be  pleaded  by  the  defendant;  as  that  the  plain- 
tiff has  given  him  a  release ;  or  has  been  outlawed  or  excommunicat- 
ed(a7) ;  or  that  there  has  been  an  award  made  on  a  reference  after  issue 
joined(y) ;  and  it  may  be  advisable  so  to  plead  the  defendant's  bankrupt- 
cy, when  he  has  obtained  his  certificate,  after  issue  joined(r);  and 
where  the  plaintiff  has  become  bankrupt  after  issue  joined,  and  the  as- 
signees dissent  to  his  proceeding  in  the  suit,  it  may  be  advisable  to 


(0  Tidd's  Prac.  4th  edit.  813,  4.— 
Bac.  Ab.  Pleas,  M. — Com.  Dig.  Plead- 
er, R.  18. 

f  As  to  these  pleas  in  general,  see 
Bac.  Ab.  Pleas,  Q — Com.  Dig.  Abate- 
ment. I.  24-  54.— Doct.  Plac.  297.— 
Bui.  Ni.  Pri.  309.  and  see  the  precedent. 
Post.  2  Vol.  724. 

(0  Lc  Brpt  V.  Papillon,  4  East,  507. 
Ante,  531,  2 — Rainbow  v.  Worrall  et 
al, Lutw.  1178. — Com.  Dig. Abatement, 
1.24. 

(u)  Harris  ^^  James,  9  East,  82. 

(r)  Le  Bret  v.  Papillon,  4  East,  507, 
8 — Harris  v.  James,  9  East,  84. 

(w)  Stoner  v.  Gibson,  Hob.  81. — 
Com.  Dig.   Abatement,   X.  24.  ace — 


Sparkes.'Z'.  Croftes,  Ld.  Raym.  266. — 
Martin  v-  Wyvill,  Stra.  493.  contr. — 
See  Com.  Dig.  Abatement,  I.  24. 

(.r)  Bui.  N.  P.  309.— See  the  form. 
Post.  2  Vol.  724. 

iy)  Storey  v,  Bloxam,  2  Esp-  3ep. 
504. 

(2)  In  Harris  v.  James,  9  East,  82. 
the  doctrine  in  Tower  v-  Cameron,  6 
East,  413.  and  L.indo  v.  Simpson,  2 
Smith's  Reports,  659.  appears  to  hare 
been  qualified;  but  still  if  a  certificate 
has  been  obtained  after  issue  joined,  it 
may  be  advisable  to  plead  specially 
puis  darrein  continuance — See  MS.  Mr. 
J.  Ashhurst's  Paper  Books,  24  Vol. 
154. 


(11)  Such  matter  cannot  be  given  in  evidence  at  the  trial-    Jackson  d.  Colden 
V.  JRich,  7  Johns.  Rep.  194. 
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plead  it(a).i>     So  it  may  be  pleaded  in  abatement  that  a  feme  plaintiffWnEN  hs. 
bai  married  Vmce  the  last  continuance(6);  or  in  an  action  by  an  a<l'«i-*'f''VAa6^*^ 
Distrator  that  the  plaintiff's  letters  of  administration  h-^ve  been  revok-  *-        *    ^ 
ed(c) ;  so  a  defendant  sued  as  executor  de  son  tort^  may  plead  thai  he 
has  obtained  letters  of  administration,  so  as  to  support  a  pievious  plea 
of  retainer  in  the  character  of  cxecutor(£/).     Pleas  of  this  kind  are 
either  in  abatement  or  in  bar(^);  and  if  any  thing  huppcin  pending  the 
suit,  which  would  in  effect  abate  it,  this  may  be  pleaded  fiuis  darrein 
i^ntinuancti  though  there  has  been  a  plea  in  bar ;   because  the  latter 
plea  only  waves  all  matters  in  abatement,  which  existed  at  the  time  of        * 
pleading, and  not  matter  which  arose  afterwards;  but  if  mauer  in  abate- 
ment be  pleaded  /luia  darrein  continuance^  the  judgment,  if  against  the 
defendant,  will  be  peremptory,  as  well  on  demurrer  as  on  trii.l(/).^3    A 
plea  fiuia  darrein  continuance  is  not  a  departure  from,  but  is  a  waver  of 
the  first  pica,  and  no  advantage  can  afterwards  be  taken  of  it(g'). 

With  respect  to  the  time  when  matter  of  this  description  is  to  berraE  akb 
pleaded,  it  appears  that  if  the  ground  of  defence  arose  after  plea,  or  '*'*»*»*  ^^ 
after  issue  joined,  and  before  the  return  of  the  venire  facias^  it  should  ^g^^g^ 
be  pleaded  io  bankQi)-^^  and  where  the  defendant,  after  pleading,  ob- 
tained his  'certificate  as  a  bankrupt,  and  then  pleaded  it  in  bank«  as  a  |]  *637  ^ 
matter  which  bad  arisen  after  the  last  continuance,  but  in  f  >ct  another 
continuance  had  intervened  between  the  certificate  and  ple.i;  the  court 
permitted  him  to  plead  it  nunc/iro  tuncj  on  payment  of  costs(i)  ;^'  but 


(a)  Kitchen  v*  Bartsch^  7  East,  53. 
Tidd*8  Prac.  4th  edit.  761. 

(6)  Bro.  Ab.  tit.  Continuance,  pi.  57. 
Bui.  Nl  Pri.  310. 

(c)  Bui.  Ni.  Pri.  309.— Com.  Dig. 
Abatement,  I.  24. 

(d)  Vaughan  v.  Brown,  2  Stra.  1106. 
1  Saund-  265.- n-  2. 

(e)  Com.  Di^.  Abatement,  1.  24. 
(/)  Gilb.  C.  P.  105.— AUeyn,  66.— 

Frcem.  252.— Vaughan  v.  Brown,  2  Stra. 


1105,  6. 

(s)  Barber  v.  Palmer,  1  Salk.  178.— 
Vaughan  v.  Brown,  2  Stra.  1105.— 
Stoner  v  Gibson,  Hob.  81. 

(A)  See  Com.  Dig.  Abatement,  I.  24. 
Willou^hby  v.  Watkins,  2  Smith's 
Rep.  396 — See  the  form,  post.  2  Vol. 
724. 

(i)  WlUoughhy  v.  Watkins,  2  Smith's 
Rep-  396:  See  a  plea,  24  Vol.  154.  Mr. 
J.  Ashhurat's  Paper  Books. 


(12)  Accord  and  satisfaction  may  be  pleaded  puis  darrein  continuance.  Wat* 
kiruon  v.  Inglesby  U  Stokea,  5  Johm-  Rep.  392.  When  two  actions  are  brought  for 
the  same  cause,  satisfaction  of  the  judgment  in  one  suit  may  be  pleaded  pni* 
darrein  continuance  to  the  other  suit.     Bourne  v.  Joy,  9  Johnt.  Hep-  221. 

(13)  A,cc.  Jienner  ^  Bussard  y.  Marshall,  1   Wheaton,  215- 

(14)  Such  a  plea  may  be  pleaded  at  nisi  prius>  although  there  has  been  time 
to  plead  it  in  bank  since  the  last  continuance ;  and  it  ts  not  discretionary  witik 
the  judge  at  nisi  prius  to  reject  it.  Prince  (J  otherM  v.  J^TiclwUon^  5  Taunt.  323. 
Broome  v.  Beardsley,  3  Caine*8  Rep-  173. 

(15)  Vide  Morgan  &  Umith  v.  Byer,  9  Johis.  Rep.  255.  Merchants*  Sankv^ 
Moore,  2  Johns.  Rep-  294.  It  is  in  the  discretion  of  the  court  to  receive  the  plea 
or  not,  even  after  more  than  one  continuance  has  intervened,  and  this  discretion 
will  be  governed  by  circumstances  extrinsic,  and  which  cannot  appear  on  the  face 
of  the  plea.    Morgan  &  Smith  v.  Dyer,  10  Johns.  Rep.  161. 
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matters  which  have  arisen  after  the  trial,  and  before  the  diy  in  banky 
cannot  be  so  pleaded  ;  and  though  it  may  after  the  jury  have  gone  from 
the  bar,  yei  it  cannot  after  they  have  given  their  verdict(y).^* 

Great  certainty  is  requisite  in  pleas  of  this  description(^) ;  and  it  ia 
not  sufficient  to  say  generally,  that  after  thtt  last  continuance  such  a 
thing  happened,  but  the  day  of  the  continuance  must  be  shewn,  and 
also  the  time  and  place  must  be  alleged  where  the  matter  of  defence 
arose(/). .  The  forms  of  the  plea,  whether  pleaded  in  bank  or  at  the  as- 
sizes,  are  given  in  the  second  volume(m).  The  plea,  when  it  contains 
matter  in  abatement,  concludes  by  praying  judgment  of  the  writ,  and 
that  the  same  may  be  quashed(n) ;  or  if  the  writ  is  abated  dc  facto^  by 
praying  judgment  if  the  court  will  further  proceed(o).  In  bar  the  con- 
clusion of  the  plea  is,  that  the  plaintiff  ou^^ht.not  further  to  maintain  his 
action,  and  not  that  the  former  inquest  should  not  be  taken,  because  it 
[^  *^638  "]  is  a  substantive  bar  of  itself,  in  lieu  of  the  *former,  and  consequently 
must.be  pleaded  to  the  action(/2). 

Pleas  after  the  last  continuance  must  be  verified,  on  onth^  before  they 
are  allowed,  whether  pleaded  in  t>ank,or  at  nisi  prius(^);  and  they  can- 
not be  amended  after  the  assizes  are  ovcr(r) ;  nor  can  there  be  more 
than  one  plea  fiuia  darrein  con£i?iuance(s).  But  if  a  plea  puis  darrein 
continuance  he  filed  and  verified  on  oath,  the  court  cannot  set  it  aside 
on  motion,  but  are  bound  to  receive  it(Ov  When  a  plea  puis  darrein 
continuance  is  put  in  at  the  assizes,  the  plaintiff  is  not  to  reply  lo  it 
there,  for  the  judge  has  no  power  lo  accept  of  a  replication*  nor  to 
try  it ;"   but  ought  to  return  the  plea  as  parcel  of  the  record  of  nis* 


(j)  Doctr.  Plac.  177 — Bnl.  Ni.  Pri. 
310. — Vanbrynen  v-  Wilson,  9  East, 
321 — Com.  Dif^.  Abatement,  !•  34. 

ik)  Doctr.  Plac.  297 — Ewer  *.  Moile, 
Yelv.  141.— Hawkins  v-  Moor,  Cro-  Jac. 
261.— Freem.  112. — Campion  v.  Baker, 
2  Luiw.  1143 — Peirce  v.  Paxton,  2 
Salk.  519.— Paris  v.  Salkeld,  2  Wils. 
339.— Co.  Ent.  517-  b  — Rast.  Ent.  549. 

(0  Id-  ibid— Bill.  Ni.  Pri-  309—24 
Vol.  154.  Mr.  J.  Ashhurst's  Paper 
Books. 

[m)  Post.  2  Vol.  724.  and  see  Bui. 
Ni.  Pri.  310— Co.  Ent  517.— Rast.  Ent. 
549. 

(7*)  Gilb.  C.  P.  105 — Campion  v. 
Baker,  2  Lutw.  1143- 


(o)  Hallowes  v.  Lucy,  3  Lev.  120.— 
Biil.Ni.  Pri.an. 

(/>)  Cockaine  v.  Witnam,  Cro.  El. 
49 — ^Campion  v-  Baker,  2  Lutw.  1143. 
Bui.  Ni.  Pri.  310. 

(g)  Freem.  252. — Martin  v-  Wyvill, 

1  Stra.  493— Willoughby  t;.  Walking 

2  Smith's  Rep.  396. 

(r)  Bac  Ab.  Pleas,  Q. — Moore  v. 
Hawkins,  Yelv.  181.— Freem.  252 — 
Bui.  Ni.  Pri.  309.  But  see  Lindo  v, 
Simpson,  2  Smith's  Rep.  659. 

(s)  Bro.  Abr.  tit.  Continuance,  pi. 
5.  41 — Jenk.  159.  pi.  2.— Gilb.  C.  P. 
105. 

(0  Paris  V.  Salkeld,  2  Wils.  137.— 
Lovell  x>.  Eastaff,  3  T.  R.  554. 


(16)  But  an  insolvent  has  been  allowed  to  plead  his  discharge  even  after  ver- 
dict.    Mechanics^  Bank  v.  Hazard,  9  JohnS'  Rep.  392. 

(17)  When  pleaded  at  nisi  prius,  a  copy  of  it  need  not  be  then  served.    Jack- 
son d.  Barhydt  v.  Cloiv,  13  Johns-  Rep*  157. 
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prius;  and  if  the  plaintiff  demur,  it  cannot  be  argued  there(t;).   Where  Time  ahd 
the  plca/iwf«  darrein  continuance  is  certified  on  the  back  of  the  P^stea,  JJ^^^^jj^J^J^ 
and  the  plaintiff  demurs,  if  the  defendant  on  the  expiration  of  a  rule  them. 
ipven  for  him  to  join  in  demurrer,  neglect  to  do  so,  the  plaintiff  may 
sign  judgment(tt). 


OP  DEMQRRERSCg). 


When  the  declaration,  plea,  or  replication,  &c.  appears  on  the  face^^rMMUR- 


RKBS  WHSK 


#f  it,  and  without  reference  to  extrinsic  matter  to  be  defective,  either 

'  FROFER* 

in  substance  •or  form,  the  opposite  party  may  in  general  demur(aa)y  r  #539  "] 
ivhicb  has  been  defined  to  be  a  declaration  that  the  party  demurring  will 
•*  go  no  further,"  because  the  other  has  not  shewn  sufficient  matter 
against  him(6).  Where  the  pleading  is  defective  in  substance,  it  is  in 
general  advisable  to  demur,  because  the  party  succeeding  thereon  is 
entitled  to  costs;  but  where  the  judgment  is  arrested(c), or  reversed  on 
a  writ  of  error((/),  no  costs  are  recoverable.  When  the  objection  is  a 
defect  in  matter  of  form,  a  special  demurrer  is  still  permitted;  for,  as 
observed  by  Lord  Hobart,  "  the  statute  of  Elizabeth  requiring  a  special 
demurrer,  tloes  not  utterly  reject  form,  for  that  would  be  destructive  of 
the  laW)  as  a  science,  but  it  only  requires  that  the  defect  in  form  be  dis- 
covered, and  not  used  as  a  secret  snare  to  entrap(e) ;"  and  it  was  ob- 
served by  Eyre,  Chief  Justice,  that  "infinite  mischief  has  been  produc- 
ed by  the  facility  of  the  courts  in  overlooking  errors  in  form :  it  encou- 
rages carelessness,  i^nd  places  ignorance  too  much  upon  a  footing  with 
knowledge  amongst  those  who  practise  the  drawing  of  pleadings(/)." 
Where  however  there  are  merits  to  be  tried,  it  is  in  practice  more 
liberal  not  to  demur  for  a  mere  mistake  in  form. 

Demurrers  are  either  General  or  Sfiecial ;  general  when  no  particular  Whef  geve. 
cause  is  alleged  ;  sfiecial  when  the  particular  imperfection  is  pointed  *^'  °"  ^^^* 
out,  and  insisted  upon,  as  the  ground  of  demurrer;   the  former  will 

(v)  Com.  Dig.  Abatement,  I-  24.    It  (A)  Johnson  v-  Lee,  5  Mod.  132 — 

may  be  amended,  see  Mr-  J.  Asbhursl's  Co.  Lit.  71..b. 

Paper  Books,  24  Vol.  154-  (c)  Cameron  etal.  v.  Reynolds,  Cowp. 

'  (m)  Bac.    Ab.    Pleas,    Q.— Bui.   Ni.  407. 

Prius,  311-  {d)  WyvUl  v.  Siapleton,  1  Stra.  617. 

(a)  As  to  Demurrers  in  general,  see  (e)  Heard  v  BaskerviUe,  Hob.  232. 

Bac.   Ab.   tit.  Pleas,    N — Com.    Dig,  1  Saund.  337.  n.  3. 

Pleader,    Q. — ^Saund-    Rep.    Index    to  (/)  Morgan  v.  Sargent,  1   Bos.  & 

Notes,  tit.  Demurrers.  Vul.  59. 

{aa)  Moore,  5^1- 
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Whew  obns.  suffice  when  the  pleading  is  dcfcciicc  in  mbstance^  and  the  latter  is  rc- 

ciilT"  ^^^'   ^^'^^^®  where  the  objection  is  only  to  the  form  of  pleadingf^r)-*'     *At 

'  I   *640  1  common  law  a  special  demurrer  was  not  necessary,  except  in  the  case 

of  dup)icity(^^),  and  the;  party  was  at  liberty  on  a  general  demurrer  to 

take  advantage  of  any  objection,  however  trifling(/i);  to  remedy  which 

the  27  Eliz.  c.  5.  after  reciting  "  that  excessive  charges  and  expenses) 

<*  and  great  delay  and  hindrance  of  justice,  hath  grown  in  actions  and 

<(  suits  between  the  subjects  of  this  realm,  by  reason  that  upon  some 

<(  small  mistaking,  or  want  of  form  in  pleading,  judgments  are  often  re- 

*<  versed  by  writs  of  error,  and  oftentimes  upon  demurrers  in  law  given 

<<  otherwise  than  the  matter  in  law,  and  the  very  right  of  the  cause  doth 

^  recjuire,  whereby  the  parties  are  constrained  either  utterly  to  lose 

<<  their  right,  or  else  after  long  time  and  great  trouble  and  expenseSf 

«  to  renew  again  their  suits,"  enacted^  «  that  from  thenceforth,  after 

"  demurrer  joined  and  entered  in  any  action  or  suit  in  any  court  of  re- 

<<  cord  within  this  realm,  the  judges  shall  proceed  and  give  judgment 

<(  according  as  the  very  right  of  the  cause  and  matter  in  law  shall  ap- 

.   "  pear  unto  them,  without  regarding  any  imfierfectionj  defect^  or  want  of 

*^  form^  in  any  vrrit^  return^  fiiaint^  declaration^  or  other  fUeading^  process 

<<  or  course  of  proceeding  whatsoever,  except  those  only  which  the 

<<  party  demurring  shall  specially  and  particularly  set  down  and  ex* 

^'  press,  together  with  his  demurrer,  and  that  no  judgment  to  be  given 

^  shall  be  reversed  by  any  writ  of  error  for  any  such  imperfection,  de- 

<'  feet,  or  want  of  form,  as  is  aforesaid,  except  such  only  as  is  before 

"  excepted." 

[  *641  1       The  chief  difficulty  that  arose  in  the  construction  *of  this  statute, 

was  the  distinguishing  between  what  wus  matter  of  form,  and  matter  of 

substance,  and  many  defects  which  are  now  deemed  mere  form,  were 

held  not  to  be  aided  by  this  statute,  such  as  the  omission  of  the  words 

vi  et  armis  contra  fiacem^  lstc.(f).     To  remedy  this  the  4  Ann.  c.  16. 

directs,  <<  that  where  any  demurrer  shall  be  joined  and  entered  in  any 

"  action  or  suit  in  any  court  of  record  wiiltin  this  realm,  the  judges 

<'  shall  proceed  and  give  judgment  according  as  the  very  right  of  the 

<'  cause  and  matter  in  law  shall  appear  unto  them,  without  regarding 

«  any  imfierfection^  omission^  or  defect j  in  any  writ,  return,  plaint,  decta* 

"  ration  and  other  fileading,  process,  or  course  of  proceedings  whatso- 

"  ever,  excefit  those  only  which  the  fiarty  demurring  sfiall  sfiedally  and 

"  particularly  set  doivn  and  ex/iress,  together  with  his  demurrer^  as  causey 

"  of  the  samcf  notwithstanding  that  such  imperfection,  omission,  or  de- 

«  feet,  might  have  heictofore  been  taken  to  be  matter  cf  substance^  and 

{g)  Bac.  Ab.  Tit.  Pleas,  N.  5.— Co.  .  (i)  Com.  Dig.   Pleader,    3   M,  7.— 

Lit.  72.  a.  Bac.  Ab.  Pleas,  N.  6.— 1  Saund.  81.  n. 

iffg)  Powdick  v.  Lyon,  11  East,  565.  l.-^IIeard  t- Baskerville,   Hob.  233.-^ 

{h)  Anon.,  3  Salk.  122.  Anon.,  Sav.  ti8. 


<•->»" 


(18)  Vide  Smjder  v.  Croy^  2  Johns-  Rep,  428. 
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*^  not  aided  by  abovc'tnentionrd  atatutCy  so  as  sufficient  matter  appear  in  Wbev  oeite. 
^  the  said  pleadings,  upon  ivhich  the  court  noay  give  judgment  accord- *^-^  oespe- 
"  ing  to  the  very  riidht  of  the  cause  ;'*  and  it  goes  on  to  provide)  "  that 
**  DO  advantage  or  exception  shall  be  taken  of  or  for  an  immaterial  tra- 
ce verse,  or  of  or  for  the  default  of  entering  pledges  upon  any  bill  or 
<<  declaration,  or  of  or  for  the  default  of  alleging  the  bringing  into  court 
**  any  bond,  bill,  indenture,  or  other  deed  whatsoever  mentioned  *in  the  I.  *^*2  "| 
<«  declaration  or  other  pleadings,  or  of  or  for  the  default  of  alleging  of 
«  the  bringing  into  court  letters  testamentary,  or  letters  of  administra- 
••  tion,  or  of  or  for  the  omission  of  vi  ct  armis,  contra  fiacem^  or  either 
"  of  them,  or  of  or  for  the  want  of  averment  of  hoc  fiaratun  eat  verifi- 
^^  care^  or  hoc  fiaratua  eat  verificare  per  recordum;  or  of  or  for  not  alleg- 
•*  ing  firout  fiatet  fier  recordum;  but  the  court  shall  ^iv'e  judgment  ac- 
<<  cording  to  the  very  right  of  the  cause  as  aforesaid,  without  regarding 
*^  any  such  imperfections,  omissions,  and  defects,  or  any  other  matter  of 
"  Eke  nature{j)y  except  ihe  same  shall  be  a/iecially  and  particularly  set 
**  down  and  aheitm  for  cauae  of  demurrer"     It  was  provided  by  the  se- 
Tenth  section,  that  the  act  should  not  extend  to  proceedings  upon  any 
fienal  atatute  ;  but  this  was  altered  by  the  4th  Geo.  II.  d.  26.  s.  4.(A:). 

Since  these  statutes,  the  party  on  a  general  demurrer  can  only  take 
advantage  of  defects  in  eubstance;^^  and  therefore,  if  the  defect  objected 
to  be  not  clearly  of  that  nature,  it  is  safest  to  demur  specially,  in  which 
case  the  party  may  not  only  take  advantage  of  those  particularly  pointed 
out,  but  also  of  any  substantial  defect,  though  not  5pecified(/).2o  But 
where  the  defendant  is  under  terms' of  pleading  issuably,  no  formal  de- 
fect can  be  assigned  as  cause  of  ^demurrer,  either  to  the  whole  or  a  part 
of  the  declaration  or  replication,  and  if  it  be,  the  plaintiff  *may  sign  [  »643  *] 
judgment(m);  but  the  defendant  may  demur  where  there  is  a  substan- 
tial defect  affecting  the  merits  of  the  case(n).2i 

A  demurrer  is  either  to  the  whole  or  a  fiart  of  a  declaration ;  and  if  Where  only 
there  be  several  counts,  or  in  covenant  several  breaches,  some  of  which  *°  *  part  of 
are  sufficient  and  the  others  not,  or  one  count  which  may  be  bad  in    ^P^*  '"^' 
part,  the  defendant  should  only  demur  to  the  latter;  for  if  he  were  to 
demur  to  the  whole  declaration,  the  court  would  give  judgment  against 
him(o);*2  and  this  rule  equally  applies  to  one  count,  part  of  which  is 

(j)  Sec  observations  as  to  extent  of  (»h)  Berry  ■»•  Anderson,  7  T-  U.  530. 

these  words,  Bolton  v.  the  Bishop  of  Cuminjj  v.   Sparland,     1  East,  411.— 

Carlisle,  2  Hen.  Bla-  262 — Bowdell  v»  Ante,  506.--Tidd'8  Prac.  3d  edit.  429. 

Parsons,  10  East,  359-  4th  edit.  419,420. 

V)  Myddeliont;.  Wynn,  \ViUes,601-  («)  Id.  ibid.— Dewey  v.  Sopp,  Stra. 

d's  Prac.  4ih  ed.  822-  1185. 

i/)  1  Saund.   337.   b.   n.  3 — ^Tidd's  (o)  Powd  ck  v.  Lyon,  U  East,  565. 

:.  4th  edit.  641.— 2  Wils-  10-  Com.  Dig.  Pleader,  Q.  3.  5.— Duppa  v. 


19)  Vide  fford'a  Ex'r.y.  Dishman,  2  Hen.  ^  Mun.  600. 

20)  Vide  Buniet  v.  Bisco,  4  Johns.  Hep-  235. 

21)  Vide  St/me  v.  Grijen,  4  Hen.  &  Mun.  277. 

'»^)  Vide  Seddon  v.  Senate,  13  East's  Rep,  76,  77.     Ward  v.  Sackrider,  3 
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OF  DEMURRERS. 


WiiERB  o>LT  sufficient  and  the  residue  is  not,  when  the  matters  arc  divisible  in  their 

rPO    PART   OV 

THE  PLEAD-    ^^^^''^  5  as  if  a  plaintifF  declare  for  taking  his  money  and  also  certain 
iHe.  goods,  without  shewing  that  the  goods  were  his  property,  the  count  will 

be  good  as  to  the  money,  and  if  the  defendant  demur  generally  to  the 
whole,  the  plaintiff  will  have  judgmentf/i)  :^  but  where  there  is  a*mis- 
joinder  either  of  parlies  or  causes  of  action,  the  demurrer  should  be  to 
the  whole(9').  And  if  a  filea^  avowry ^  or  re/iiicaiion,  each  of  which  we 
have  seen  is  entire,  be  bad  in  part,  it  is  bad  for  the  whole(r);  and  iQ 
that  case  the  demurrer  should  be  to  the  wttole  plea  or  replication(«)| 
or  it  will  be  a  disconiinuance(/) ;  except  in  the  case  of  a  plea  of  5ei-off| 
two  p&rts  of  which  are  considered  as  similar  'to  two  counts  in  a  decla- 
im *644  1   ration,  and  if  one  part  be  good,  a  general  demurrer  to  the  whole  will  be 

bad(w).2* 
When  may  In  general  a  party  cannot  demur,  unless  the  objection  appear  on  the 
thoueh  ihe  *^^^  ^  the  fireceding  fU€adwgs{y)\  but  in  some  cases,  where  the  plain- 
oKjection  tiff  in  his  declaration  partially  states  a  deed  which  is  defective,  or  coD- 
does  not  ap-  ^j^j^g  matter  qualifying  the  pari  stated,  the  defendant  may  crave  oyer  of 
face  of  the  ^^^  deed,  and  set  forth  the  whole,  thereby  making  it  part  of  the  decla- 
pleadlngs.     ration,  and  then  demur  cither  in  respect  of  the  defect  in  the  deed}  or 


Mavo,  1  Saiind.  286-  and  id.  note  9 — 
2  Saund.  379.  380-  n.  14 — Duke  of  Bed- 
ford v>  Alcock,  1  Wils.  248. — Judin  v, 
Samuel,  1  New  Ucp-  43. 

(/»)  Pinkney  v.  The  Inhabitants  of 
East  Hundred,  2  Saund-  379 — Ben- 
bridge  V.  Day,  1  Salk.  218—2  Saund. 
171-  a.  n.  1. — Horn  v.  Chandler,  1  Mod. 
271 — See  the  form,  Dean,  &c.  of  Bris- 
tol u  fiuyse,  1  Saund-  108,  9. 

(7)  Jennings  v.  Newman,  4  T-  R. 
547 — Anie,  206 — 2  Saund.  210.  a- 

(r)  Ante,  523,  4.  618 — Earl  of  Man- 
cfiester  y.  Vale,  1  Saund-  28-  and  id. 
n.  2. — Duppa  v.  Mayo,  1  Saund-  286 — 
:i2,7.  n.  7 — Purfcer  v  Atfield,  1  Salk. 
312.— Trueman  v.  Hurst,  1  T.  R.  40.— 


DufHeld  ti-  Scott,  3  T.  R.  374. 

(*)  See  an  exception  in  an  avowry, 
Duppa  V.  Mayo,  1  Saund.  286. 

(0  Com.  Dig.  Pleader,  Q.  3. 

(u)  Dowsland  v-  Thompson  et  al.» 
2  Bla.  Rep.  910, 

Xv)  Moore,  551. — See  the  forms  and 
notes,  Sacheverell y.  Froggatt,  2  Saund. 
364  to  367.— Com.  Dig.  Pleader,  Q  3. 
The  case,  ante,  281,  8-  and  Williams 
T>.  Wills,  1  Wils.  119.  may  prima  facie 
appear  to  be  an  exception,  but  there 
even  the  objection  appeared  on  the  face 
of  the  proceedings,  ^as  it  was  shonra 
that  the  defendant  Vr'as  a  prisoner  in 
custody  of  the  sheriff. 


Caiiif's  Tief).  265-.  Roe  v.  Cnitchjleld,  1  Hen.  &  Man.  361.  Wldtney  v-  Crosby,  3 
Cahit^s  Rff).  89-  Backus  v.  Richardson,  5  Johns.  Rep.  476.  Kin^dey  v-  JBilt  W 
antAher,  9  M(tss  Rep.  199,  200  ^fartin  &  others  v.  IVilliama,  13  Johis.  Rep.  264. 
J\I(inell  (J  fi^eller  y  Coldeu,  13  Johns.  Rep.  402.  Mams  v-  Willou^hby,  6  Johns* 
Rt'p.  65-  So,  if  the  dtfundunt  plead  several  pleas,  all  of  which  are  demurred  to, 
if  one  be  good,  judgment  must  be  given  for  the  defendant-  Sevey  v-  Blacklin  6f 
otlie^Sy  2  JMass.  Rr'p.  541.     Harrison  v.  M'Lttosh,  I  Johns.  Rep.  385. 

(23)  So,  in  a  pica  of  outstanding  judgments  by  an  executor  or  administrator, 
where  some  of  the  judgments  are  well  and  the  others  badly  pleaded,  the  plain- 
tiff  should  demur  only  to  those  which  are  insufficiently  pleaded,  and  traverse  the 
residue.     Douglas  v.  Salterlee,  11  Johns.  Rep-  16. 

(24)  And  where  breaches  are  assigned  in  the  replication,  if  one  be  bad,  it 
does  not  vitiate  the  others.    MarUn  U  others  v.  JVilUamt,  13  Joktu*  Rep-   264- 


OP  demurhehs. 


463 


the  improper  manner  in  which  the  plaintiff  has  stated  it,  and  this  is  the  Whew  mat 
{MToper  course,  when  upon  oyer  it  would  appear  that  a  bail  bond  is  de-^^j^j^^^  ^^ 
fcctive(w).     So  a  deed  untruly  siaied  in  a  plea,  being  set  out  upon  oyer  objection 
liy  the  plainliff,  becomes  part  of  ihc  plea,  and  if  it  thereby  appear  ^*^^t  "^^^  ^^'^^' 
the  plea  is  false,  the  plainliff  need  not  shew  any  matter  of  fact  in  his  p^cE  of  the 
replication  to  maintain  his  action,  but  may  deniur(x);  for  it  is  a  gene- p^e^»ikgs- 
tal  rule  that  an  indenture  set  out  upon  oyer  becomes  part  of  the  pre- 
ceding plea(t/). 

In  point  of /orm  no  precise  words  are  necessary  in  a  demurrer,  and  a  Forms  of  de- 
plca  which  is  in  substance  a  demurrer,  though  very  informal,  will  be"™ 
Considered  as  such(z);  and  it  is  a  general  rule  *ihat  there  cannot  be  a  [  *^*^  1 
demurrer  to  a  demurrer(a).  The  usual  form  of  a  general  demurrer  to 
a  (fffctora/ion,  after  stating  the  title  of  the  court  and  term,  and  the  names 
of  the  parties  in  the  margin,  and  the  defence  as  in  the  commencement 
of  a  plea(A),  alleges  that  the  declaration  and  the  matters  therein  contain- 
ed and  as  therein  stated,  are  not  sufficient  in  law  to  enable  the  plainliff 
to  support  his  action,  and  concludes  with  a  verification  and  an  appro- 
priate prayer  of  judgment;  though  a  verification  js  unnecessary(c) ;  or 
if  the  demurrer  be  to  a  particular  count  or  breach,  it  is  qualified  ac- 
cordinj;ly(rf).  A  general  demurrer  to  a  filea  in  abatement^  stales,  that 
it  is  not  sufficient  to  quash  the  bill  or  writ,  and  prays  judgment  that  the 
defendant  may  answer  over  or  further  to  the  declaraiion(f).  To  a  filea 
in  bar  the  demurrer  is  quia  placitum^  Isfc,  materiaque  in  eodem  contenta 
minus  aufficiena  in  lege  extstit,  Isfc.  unde  pro  dcfectu  sufficientis  filacitiy 
tfc.  fietit  judicium^  Istc.  either  for  damages,  or  for  debt  and  damages, 
See.  according  to  the  nature  of  the  aciion(/).  If  the  demurrer  be  to  a 
replicacion,  rejoinder^  &c.  after  staling  that  the  same  and  the  matters 
therein  contained  are  not  sufficient  in  law, it  concludes  with  a  prayer  of 
judgment  either  against  or  for  the  plaintiff,  according  to  the  situation 
of  the  party  demurring (5*).  If  the  demurrer  be  afiecialj  the  assignment 
of  the  causes  of  demurrer  are  usually  introduced  at  the  end  of  the  gene-  ^ 

ral  demurrer  'in  the  follovving  words :  «  And  the  said  — —  accord-  [  *646  <] 
"  ing  to  the  form  of  the  statute  in  such  case  made  and  provided(A), 
«  states  and  shews  to  the  court  here  the  following  causes  of  demurrer 
"  to  the  said  declaration,  (or  to  the  said  first  count  of  the  said  declara* 
"  tion,"  or  "  to  the  said  breach  of  covenant  first  above  assigned,"  or  "  to 


{■ai)  2  Saund.  60.  in  notis.  See  the 
exceptions,  and  when  the  facts  must 
be  pleaded,  ante,  479, 480.  and  1  Saund. 
295  b. 

(x)  Smith  V.  Yeomans,  1  Saund. 
316,  7. 

{y)  Smith    V,    Yeomans, 
317. 

(r)  Leaves  v.  Bernard,  5  Mod.  131. 
Dinphurst  v-  Ball  ct  al.,  3  Lev.  222.— 
2  Saund.  129  n.  6.— Earl  of  Leicester 
«.  H^ydon,  Plowd.  400. — ^as  to  the  form, 
in  general^  Com.  Dig.  Pleader,  Q.  3. 


1    Saund. 


(o)  Bac,   Ab.  Pleast   N.  2. — Camp- 
bell V  St.  John,  Salk.  219. 

{b)  As  ante,  527,  8,  9,  and  see  the 
form,  post.  2  Vol.  726. 

(c)  Co.  Lit.  71.  b.— Stacy  v.  Carter, 
1  Leon.  24 — Post.  2  Vol.  726. 

{(t)  Post.2  Vol.  726, 

(e)  Post.  2  Vol.  727. 

(/)  Co.   Lit.   71.  b.— Post.  2  Vol 
727.  728. 

{g)  Post.  2  Vol.  728,  729. 

(/r)  4  Ann.  c.  16. 


446  OF  »EMUBRBR8. 

PoRm  ot      ^(  the  said  filea^  Scc."XO>  ^''^^  >t  is  usual  afler  stating  the  causes  of  de- 
sxMUBBBa.    myrrcp  X.O  conclude,  ««  and  also  for  that  the  said  declaration  (or  first 
•*  count,"  or  **  pica,"  or  "  replication,")  is  in  other  respects  uotcrtaint 
^  informal,  and  insufficient;'*  but  these  latter  words  are  wholljr  una?ail* 
able,  for  when  it  is  necessary  to  demur  afiedaily^  it  is  not  sufficient  ibaf 
the  demurrer  be  quia  caret /orma^  but  it  niust  be  shewn  specially  in  what 
point  in  particular  the  form  is  defective,  and  as  i'  has  been  haid,  the  stft* 
tutes  oblige  the  party  demurring  to  lay  his  fint<er  upon  the  very  point(7)i 
and  therefore  a  demurrer  for  duplicity  quia  dufilex  eat  et  caret /brma^in 
not  sufficient,  and  it  should  shew  in  what  the  duplicity  con8ists(it) ;  and 
after  the  passing  of  the  statute  of  Elizabeth,  a  rule  was  made,  that  ^  upon 
<^  demurrers,  the  causes  shall  be  specially  assigned  and  not  involved 
«  with  general  unapplied  expressions  of  **  double,"  "  negative  preg- 
**  nant,"  "  uncertain,*'  "  wanting  form,"  and  the  like;  but  shall  shew 
<<  specially  wherein,  in  order  that  the  other  p4rty  may  as  the  cause  shall 
I    *647  3  ^  require,  either  join  in  *demurrer  or  amend,  or  discontinue  his  ac- 
*^  tion(/)."  If  the  plaititiff  demur  to  a  plea  in  abatemeat,  as  if  it  had  been 
a  plea  in  bar,  it  will  be  a  dlscontinuance(m) ;  and  a  demurrer  to  such 
plea  should  conclude  with  praying  judgment  that  the  writ  or  bill  may 
be  adjudged  good)  and  that  the  defenddut  may  answer  further  or  over 
thereto(n). 
When  the         A  party  should  not  demur  unless  he  be  cert  an  that  his  own  previous 
court  will      pleading  is  substantially  correct,  for  it  is  an  established  rule  that  upon 
ment  agjunst  ^^^  argument  of  a  demurrer,  the  court  will,  notwithstanding  the  defect 
the  first  de-  of  the  pleading  detnurred  to,  give  judgment  against  the  party,  whose 
tective  pleading  was  first  defective  in  tubatance  ;'^  as  if  the  plea  which  is  de- 

murred to  be  bad,  the  defendant  may  avail  himself  of  a  substantial  de- 
fect in  the  declaration(o).^     But  ihis  rule  does  not  apply  where  the  ob* 

(0  Post.  2  Vol.  726.  Doclr.  Phic.  147. 

ij)  Cora-  Dig.  Pleader,  Q.  9.— Heard  {I)  Rule,  Mich.  T.  A.  D-  1654-  sect- 

V.  Baskerville,  Hob.  232.— Per  Holt,  C.  17.— Lambert  v-  Strother,  Wilies.  220. 

J. — Laoiplough  V.  Shonridge,  1  Salk.  {m^  Carter  v»             »  1  Salk.  218.— 

219.-1  Saund.  160.  n.  1-  337.  n.  3.  Aine,  4.56. 

(ib)  Cheasley  v.  Barnes  &  others,  10  (71)  2  S.iund.  210.  g.  n.  2.  Ante,  456. 

East,  79 — Ryley  v.  Parkhurst  et  al.,  (0)  1   Sav.nd.    U9.   n.  7 — 1   Saund. 

1  Wil8.2l9.— LamploMgh  t>.  Shortridge,  285  n.  5.— Foster  t>.  J.ickson,  Hob*  56. 

1  Salk.  219 — 1  Saund.  160.  n.  1.  337-  n.     Bullyihorpe  v.  T  irner,  Willes,  476 

3 — Lambert  v.  Strother,  Willes,  220.  Anon.,  2  Wis.  150. 


(25)  Vide  Hord'a  Ex'r.  v.  Dishman,  2  Ifen-  &  Mun  602.  Smith  v.  Walker,  1 
Waih-  135.  Stevens  v.  Taliaferro,  1  Wash.  155.  Futchar  v.  .Sf/ru^e,  2  Johna, 
Rep,  465.  Bennet  y,  Irwin,  3  Johns-  Hep-  366.  Unitfd  States  v.  Arthai, 
5  Crunch,  257.  Smith  y.  Wilson,  8  Eaat^s  Hep.  442  B-rruso  v.  Madan,  2 
Johns.  B^p.  149.  Gelsion  v.  Burr,  11  Johns.  Rep-  482-  Spencer  v.  Svnthrcickf 
Id.  583.  587.  If  the  declaration  contain  two  counts,  one  ^ood  and  ont^  bad, 
and  the  defendant  plead  a  plea  which  goes  to  the  whole  cause  of  acuon, 
to  which  the  pla'intifT  demurs,  the  latter  is,  notwithstanding  his  having  coiiiriiit- 
ted  the  first  fault  in  pleading,  entitled  to  judgment  on  the  count  uhich  is  good. 
Ward  V.  Sackrider,  3  Caine*s  Rep.  263. 

(26)  The  rule  is  the  same  whether  the  demurrer  be  general  or  special.  Cooke 
V.  Graham's  AdnCr.^  3  Cranch,  235. 


ilHTC  iOtll    lll«l  U^KMl  *  ilL.i 

KbbJKclton'cBn  bo  Ukcn  lu  (he  forrn  <.i 

^^pluntiff  or  ilie  derervilnni  /nrn  ii/  drmc.  - 

9)>  eanindian  tl>c  dcmurroT,  by«uuJU)t  ihai  ti>r  <iv'.UiaM(t:i  ,ui  ilic  [il't.  j 

Ice-)  autl  Uic  tiiuttcri  ibcrein  coDiiinctJt  'in  tninnur  and  (brfo  a*  sUiedi 

■re  kuffictent  in  Uw  id  bar  ihe  ■dlont  if  the  dcmurrCiT  be  (o  a  dccUn- 

tir-n,  tT  tu  ijuxbli  Uie  bill  or  writ  if  in  abatement,  or  lo  preclude  the 

ptiintifT  from  muintBinin^;  hU  ■ciioB  if  to  a  ptei  in  baft  ontl  uuially 

aWcr:  ui  veriiy  ilic  dcclimuoa  or  pica,  aiid  coacludct  wllli  >  pniyer  ul' 

■nudemcnt,  ihuu^b  ihc  Uiicr  seems  unncce«Karf(r).     A  Joinder  in  de> 

re|iltc«iian  to  a  pka  Id  a!i;itcmcnt.  nliuutd  itut  conclude  with 

nying  jud^-mccii  lor  dcbl  und  daniHgcs,  for  to  cnncludv  in  c]ii«f  In 

iwh  CUM  wnuld  be  a  dikcontinuaaccond  ibc  pUintifT  should  prtf  judg- 

neni  that  ihc  defcndoni  mup  oiuwcr  ovcr(*),  but  tf  ibe  defendant  bus 

lemurred  t<:>ailccl4raiion,4nd  coudtMlcd  liia  demurrer,  as  in  aliatement, 

e  plainiifT  trny  join  iii  b<r  and  »h«ll  luve  judgment  ai;i:Qrdingly(f}. 

^ti«  puibts  reUiio^  to  aniendrociils.  jind  the  i^eiierjl  rules  as  (u  whea 

ldefeet«  in  pleading  are  aided,  b^vc  already  been  pariLIly  coiiudcrod, 

ftaDd  vc  to  fully  treated  tS  in  the  bouka  of  practice  Ibat  any  further  otr- 

■rnttoBs  tipon  ibem  in  this  uttatiae  tto  unacc«asaiy. 


[ •«« ]  I 


(/•I  Pujti'll    -     Kchmore,   I  Lord 

y.  '■(»iir»tcT»  n.  Pliaict 

;'  —  Ilullylh»r|ie  •. 

-(l.rt  p  Wnfnn. 

ifiiilil  *,  Somenci, 
,  CnuEUs-Ii:;^.— Cum  Dig.  PLuder,  S. 

(«)   (Uile,    457.— Healing    r.  IrUb, 
■liilw.  39£-Houlb  «t  ux.  V  WtdJell. 


.  Iioyd,  Ltttw. 


LuW-  1667— Poiila 
160*. 

fr)  Co.  Lit-  n-  k— Frencli 
•Dii.  3  Witt.  74 — Het  ilie  foriiii.  p 
2  Vol,  730,  731. 

(0  DkDgbunt  V  BxU  et  al,  j  I 
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INDEX. 


itofUieputiM  toBBuK.  (Sceiitlt  Puniti.) 
[-  by  aonjoinilei'  or  miajuinilirr,  liuw  to  tic  objcctcil  \o% 

if »  flainitff.  in  mi  action  on  ■  contract,  T,  8.  0-  *W, 
in  an  aciinii  for  a  ton,  51  (o  Si.  i4Z 
111  an  aciip[i  by  eiecuion  or  H(ImlniitratOTi<  i'-i 
■  iefendani,  in  an  action  on  a  contract,  39.  4i3. 
■  in  an  aciion  fcr  a  tort,  7.1  to  7?-  44?, 

by  acath, 

of  ODBof  JcuFTii/plainlifrsor  defendant*  pending  <tieaait,55. 
deal li  of  one  don't  ataic  suit  If  emie  iH  action  ai 


iiirvniiiy  ohilgcM.&c.tO  v\r-,  \\ 
Jwlh  of  h.ishand  or  WLlr.  plainl. 
Burviviiiji;  olilipor.  !;t.  1,>  be  ,a.-.J 
.K-Lith  of  hufUriJ  u,  wiff.  Ocfaid 
in  form  ra-  dilicit. 


tS5   436, 


death  ot  buiband  or  vlCr,  (lUintitr,  64. 
death  of  husband  or  wiA:,  ilcfeadasli  63. 
lett  pliintiff  pending  the  action,  43& 

rr.  PLGAS  IN,  (As  to  pleaa  ui  Juri*a'>GC>oa,  Sm  lUlt  JuriiainiHi.) 
lure  of,  and  diff«rcncr  between  thrun  and  picaa  In  bUi  434, 5. 
u-  may  bs  pleaded  in  aliatemcot  or  in  barj  i> 
ni,f, 
IMatinr  to  tlx  pernn.  435  M  433. 
«ftke^/iuw</.43S 

no  *uch  pcraon  In  csistence,  43S 
deaih  of,  (3»«  liile  ./JrafA  and  ,I5rt(— .-r  i  i !  ■:  f. 
nliet.  rnemy.  436- 
ni^Liiii  i!  nr  ire»«on  or  Icloof,  4,;:' 
ouil.w.J.  *36-a35. 
unJir  J  F'"^'"Unlre> 4.1fi. 
elr':ni'Dunicalcd.  434.  &J5. 
an  iniani  aoinfi-  by  atWmry,  438- 
Cuvcrtutv,  (See  ihc  iiile  C«v«rntr(,)  436, 7- 
Cf  (he  ilc/cntt-nl, 

Goverinrr,  (8«  liile  Cowrmre,)  437- 
rcnlicdtiona.  43ft 
iniVncy,  (Ste  UUe  £n/itniy,J  438. 
BeUtlti;  l«  (he  e»&ni. 

nrtancc  betwe.-o  writ  utd  ci 
Relating  to  tliv  urii  nr  ML 

wb/  to  oUlcd-Mid  Uulr  cffisct,  4S9. 


.  no  loader  pkadaUf  1 43S- 


r«<iaUii««  or  «icb  pint,  443- 
M  Uie  actfanof  itx  wnt. 


uiKiilvf  iciinn  ilcpciiiliiig  for  lune  cutM, MS. 
replrcit>oii  to  it,  443. 


prtyer 
cnlurity  mi 


aiali  il  rrom  a|dc« 


ati«orthaptn*.44r. 

wben  mty  be  with  >  b| 


.ij  bur  (olhcniMnmUCTjt 
ci»nih|iirl«i»ce,4Sa,1.44S.: 
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1^^            the  m«u.lngof  esplklncO,  5U. 
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ABUTTALS- 

mtemtnt  of  In  ■  decUmiou.  363,  *. 
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ACCORD  AWD  8ATISPACTIOU. 
plMuf. 

:r-ii(1  tf  i.-li-oifM   in  an  Jciirni  on  >  JipcclUty,  4KI, 

-!.-^-  -'■■■■; n,«peet«lty,  480.  1. 

1  '.>ler  notjffuilljfin  «rtion*  on  tb«  n»«. 

1 

J 
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i 

ACTIU  ACCKEVIT,  Se. 

when  this  kllEg*iioa  U  itnneceigMy  indctit,  S45.  & 

in  dcbl  OB  peu)  UtUle,  3i9 

4CTI0.N0N.  &c. 

■ctinn  naa  bibere  deh«t  when  prapr :. 

reHio*  In  iM'iiiit  writ.  a. 

when  oiicrvl  noii,  &e.  ptoptr,  ti. 

whenithhuuld  be  ai  to  Uic_/lir(A»r  nianHcimcc  ui  vhc  ituuti.  -■..., 
nol  I'tupcr  in  jitciii  In  >batein«nl,  44b. 

ACTIO  rEBSONALIS  MOUITUR  CCM  PEBSONA., 

(nixim  md  fulti  i<.-l..'i„u  u,  ifi  I'PiiTrritl,  5<>ia  i9'.  «idr7  (■>  *>■ 
ilun't  »ii|ily  wti'  '■  i  'n  re eentractu.  -W,  T- 

cBeett-f  drjili, 

In,  oCti"   i  of  an  injur}',  i6  »  if'. 

to  !■■  "1  Ke»  and  wfc™,  56  to  •■'- 

t.:  '.inliM.  J8.9.      ■ 

■M\j,  ui  I'  <«i«lrulc*a  taininric;. 
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ACTIONS. 
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tionlialnpaiersl.  R3t*W. 

Pom*  of  >c 

lioii 

««Uhl<*li(i1  Ibf  m«  lo  be  ohairvEd,  8i,  fi. 

divition  of 

Ai«utnp«l  (8(0  tlUe  Jnifi^f)  68  to  IDC' 

^^^V 

Debt.  (See  (Hh  /Wi)  lOuio  li». 

Covtmnt,  [Seolilb  tVemoai)  UH)  1«  117. 
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INDEX.  471 

ACTIONS— (conftnae<0 

intent  when  not  material,  129. 

summary  of  points,  on  which  the  foriti  of  action  may 

depend,  131. 

Case,  (see  title  Case,)  133  to  147. 

Trover,  (see  title  Trover,)  147  to  157. 

Replevin,  (see  title  Replevin^)  157  to  162. 

Trespass,  (see  tiile  Tn'spiata^)  162  to  187. 

Ejectment,  (see  title  Ejectment,)  188  to  193. 

Consequences  of  mistake  in  form  of  action,  and  mode  of  objectinf^  to, 

[193  to  196.442. 

if  the  objection  appears  on  the  face  of  the  declaration, 

formerly  usual  to  plead  in  abatement,  442- 

defendant  may  demur,  194. 

defendant  may  move  in  arrest  of  judgment,  194- 

defendant  may  support  error,  194. 

not  in  general  a  ground  of  nonsuit,  on  account  of  costs,  194. 

if  the  objection  does  not  appear  on  the  face  of  the  declaration, 

the  ground  of  nonsuit,  and  defendant  entitled  to  costs,194, 5. 

plaintiff  may  proceed  in  a  fri^sh  action,  195. 

Of  joinder  of  actions,  (see  title  Joinder  of  actione,)  196  to  207. 

Of  election  of  actions,  (see  title  Election  of  actions,)  207  to  214. 

AD  DAMNUM,  (see  title  Damage,) 

when  proper  or  not,  in  conclusion  of  a  declaration,  360.  397,  8. 

in  debt  qui  tam,  360- 
in  covenant,  362- 
in  general,  399,  400. 

ADDITIONS.     Statute  of, 

addition  of  defendant's  residence  and  degree  necessary  in  original  writ,  246. 

what  addition  proper,  246,  7. 

not  necessary  in  a  declaration,  247.  288. 

when  not  pleadable  in  abatement,  440. 

ADMINISTRATOR,  (see  title  Parties  and  Executor.)  i 

ADMISSION,  (see  title  Confession  and  Avoidance,)  600. 

AFFIDAVIT. 

.  of  truth  of  dilatory  pleas,  (see  title  Abatement,)  452, 3. 
of  truth  of  pleas  puis  darrein  continuance,  (see  title  Puis  Darrein  Corrti* 
nuance,)  63S. 

AGENT,  (see  titles  Parties,  Master  and  Servant,  and  Servant.) 
when  he  can  or  cannot  sue  on  a  contract,  5. 
when  he  may  or  may  not  be  sued  on  a  contract,  25,  6. 
when  he  may  be  sued  for  a  tort,  67.  69. 

AGISTOR. 

of  cattle,  may  sue  for  injuries  thereto,  48. 

AGGRAVATION. 

matters  in,  should  be  new  assigned,  605,  &c. 

ALIA  ENORMIA. 

statement  of  in  trespass,  and  what  may  be  proved  under  it,  387,  8. 

ALIEN  ENEMY. 

when  it  may  be  pleaded  in  abatement  or  bar,  435,  6. 
"'hen  it  may  be  given  in  evidence  in  assumpsit,  470.  473^ 

len  it  should  be  pleaded,  473- 
^^crtainty  requisite  in  the  plea,  S38> 
replication  to,  551,  2. 
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INDEX.  473 

ASSIGNEE— C(r9n#ifiu«cf.) 
of  a  term  of  years, 

how  to  declare  &t  the  suit  of,  352.  347. 

bow  to  declare  against,  353.  ^ 

ASSIGNOR,  (see  title  Amffnee,  and  Partiet) 

of  an  estate  in  land,  when  he  cannot  distrain,  &C'  11. 

ASSUMPSIT,  ACTION  OF, 

parties  to,  wjio  lo  be  plaintiff  and  who  defendant,  (see  title  Par^i.) 
why  so  called,  88. 

definition,  and  general  object  of  it,  88. 
history  of  it,  89. 
'     when  it  lies  in  ^reneral,  89  to  99- 

upon  simple  coniracts,  not  under  seal,  89  to  93< 
upon  contractft  implifd,  90  to  93. 
where  there  has  been  no  contract,  90,  91.  99. 
when  the  only  remedy, 

against  an  executor  or  administator  on  simple  contract,  93,  4. 
for  money  payable  by  instalments  where  whole  not  due,  93. 
on  a  collateral  underuking-,  94. 
on  a  bill  or  note  where  there  is  no  privity,  94. 
on  an  auard  not  for  payment  of  money  and  where  there  is  no  bond, 
when  not  sust^^inuble  and  exceptions,  94  to  99.  [94. 

not  on  a  deed  or  record,  94. 
not  where  there  originally  was  a  valid  deed  or  record,  94. 

exceptions  where  deed  not  executed  by  defendant,  95. 
for  rent  where  there  is  no  demise,  95. 
where  there  has  been  a  deed  of  separate  maintenance, 
where  the  deed  is  invalid,  95,  [95. 

where  there  has  been  a  new  contract,  95. 
on  a  contract  in  consideration  of  forbearance,  95,  6. 
on  an  account  stated  between  partners.  96. 
^  where  there  has  been  a  fresh  agreement,  96. 

not  where  a  higher  security  has  been  since  taken,  96  to  99. 
exceptions  where  fresh  deed,  &c.  invalid,  96. 
bond  for  rent  no  extinguishment,  97. 
not  a  mere  collateral  security,  97. 
lies  for  rent,  &.c.  issuing  out  of  realty,  97,  8. 
lies  on  a  statute,  98. 

on  a  judgment  of  a  court  not  of  record,  98. 
when  not  by  a  partner  against  his  copartner,  98*  25,  6,  7. 
when  not  against  a  corporation,  98. 
not  in  case  of  illegal  distresses,  &c*  99. 
Pleadings,  &c.  in,  tV»  general, 
the  declaration,  99. 
pleas,  99.  100. 
judgment,  100. 
costs,  100. 
Pleadings  in,  in  particular. 
Dkularatiov. 

title  of  court,  (see  title  Declaration,)  261. 
of  term,  (see  title  Declaration,)  262  to  267. 

venue  in,  (see  title  Venue,)  275-  • 

commencement  of,  (see  title  Declaration,)  285-  288. 
cause  of  action>  statements  of  in 
Special  counts,  292- 

1,  inducement 

defined,  292. 
utility,  292,  3,  4. 
form  of,  293,  4. 

2,  consideration,  statement  of, 

when  to  be  stated,  295. 

how  to  be  stated  in  general,  295, 6. 

30 


474  INDEX. 

ASSUMPSIT,— («nftnttffrf.) 

2<  considerAlion— (con^mrief/.) 

several  descripiions  and  how  pleaded 

1,  executed.  296,  7. 

2,  execuiory,  297* 

3,  concurrent  or  mutuaK  297. 

4,  continuinjj»  298. 

defect  of  sufficient  consideration,  how  to  be  objected  to,  298. 

3.  contract,  statement  of, 

how  to  be  stated,  14* 

to  be  stated  in  words  or  according  to  lepal  effect,  298,  9-  302- 

super  se  assumpsit  proper  in  all  cases,  299. 

by  and  to  whom,  299. 

sufficient  to  show  that  part  on  which  the  action  is  founded,  299. 

but  a  condition  precedent  or  matter  qualifying  must  be  staled, 

301  to  303, 
contract  in  the  alternative,  302. 
variances  what  fatal,  303  to  308. 
statement  under  a  scilicet,  308. 

4.  averments,  (see  title  •dverments.) 

deaned,  308. 

of  the  performance,  8cc.  of  a  condition  precedent,  309  to  319. 
not  necessary  when  consideration  was  executed,  309. 
necessary  where  consideration  was  executory,  309. 
when  necessary  in  case  of  mutual  conditions,  309, 310i 
general  rules  as  to  averments,  309  to  315. 
form  of  averment,  315. 
of  performance,  316. 
of  excuse  of  performance,  317- 
of  readiness  to  perform,  318. 
consequences  of  mistake,  319. 
of  the  defendant's  notice  of  facts  alleged,  319. 

when  necessary,  320.  ^ 

how  to  be  stated,  322- 
consequence  of  mistake,  322* 
of  a  request  on  defendant, 

when  necessary  to  be  stated,  322. 
form  of  staling,  324. 
5.*  breach,  (see  title  Breach.) 

necessary  to  be  stated,  325. 

how  in  case  of  a  mere  money  demand,  325. 

in  special  counts,  325. 

form  of, 

should  in  substance  accord  with  the  contract,  326.  78. 
what  sufficient,  326. 

where  the  contract  was  in  disjunctive,  327. 
.     if  too  large  or  bad,  328,  9- 

Injudicious  to  be  too  narrow,  329. 
should  be  certain  and  particular,  329,  330- 
sexjeral  breaches  when  ihty  may  be  assigned,  330- 
of  the  allegation  of  defendant's  fraudulent  mient,  331. 
insufficitncy  of  breach  how  to  be  objected  to,  and  when 
•  fatal  or  aided,  331,  2. 

6.  damages,  (see  title  Damages.) 

what  necessary  to  be  stated,  332. 

damages  necessarily  incident  need  not,  332- 
but  special  damages  must,  332. 
too  abundant  a  staiement  not  prejudicial,  333. 
how  to  he  stated,  3:i3. 
consequences  of  misstatement,  333- 
Common  counr^,  333  to  343. 

general  utility  of,  333,  4. 

are  for  money  demands, 

the  indebitatiu  asmmpnf  count,  334,  5,  6,  7- 
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INDEX.  ,  its 

Common  taunts — (cmtUnued,) 

the  Quantum  meruit,  335. 227- 

the  QMan/wm  twfe^fln^  335. 337. 

the  account  stated,  336. 

common  breach,  336. 

history  as  to  these  counts,  336,  T- 

{general  form  and;/equisites  of,  337. 

when  relating-  to  real  property,  338. 
when  relating-  to  goods  or  personal  property,  338,  9. 
when  relating  to  roork  and  personal  services,  339,  340. 
when  relating  to  moneys^  340. 
money  lent,  340. 
money  paid,  340. 
money  had  and  received,  341. 
account  stated,  343. 
by  and  against  executors  and  administrators,  &c.  343. 
Joindtr  of  several  counts  in,  390  to  397- '   196  to  207- 
Pleas  ik, 

to  tlie  jurisdiction  (see  title  JuristUcHon) 
in  abatement,  (see  title  Abatement.) 
in  ^ar,  (stc  title  Pleas  in  bar  in  general.) 
analytical  table  of  defences,  461. 
the  several  pleas, 

general  issue  non  assumpsit  in  general  465  to  469. 
form  of  it,  469. 

what  may  be  given  in  evidence  under  It,  469  to  473. 
another  person  who  ought  to  sue,  470. 
infancy  of  defendant,  i^.    ^ 
lunacy,  id.  <■   , 

drunkenness,  ib. 
coverture,  ib. 
illegality,  ib. 
alien  enemy  plaintiff,  ib, 
statute  frauds,  ib.  * 

release  before  breach,  471- 
bankruptcy  of  plaintiff,  471. 
coverture  of  plaintiff,  ib, 
payment,  472- 
accord  and  satisfaction,  ib. 
negotiable  security,  ib- 
foreign  attachment,  ib. 
arbitrament,  ib. 
judgment  recovered,  ib. 
IK  higher  security,  ib. 

release  after  breach,  ib. 
better  to  plead  specially,  when,  472, 3-  475. 
special  plea  when  necessary, 

alien  enemy,  plauitiff,  473.  * 

outlawry,  plaintiff,  ib. 
•  *  bankruptcy  of  defendant,  ib. 

insolvent  debtor  defendant,  ib* 
tender,  ib. 
set  off,  ib.  475. 
limitations,  statute  of,  ib. 
courts  of  conscience  acts  when,  474. 
when  at  liberty  to  plead  specially  and  advisable,  474,  5.  497,  6. 
the  qualities  of  pleas  in  bar,  (sec  title  Pleas  in  bar.) 
the  forms  of  pleas  in  bar.  Sec.  (see  title  Pleas  in  bar.) 

RiPLICATIGXS  to, 

X.  several  sorts, 

to  a  plea  of  infancy,  551. 
coverture,  ib' 
alien  enemy,  ib- 
insolvent  debtors'  act,  552.   * 


476  INDEX. . 

ASSUMPSIT— (corKisueJ.) 

RsrucATioN  to  a  plea  of  illegality  in  the  contract,  552. 
^  tender,  ib. 

accord  and  satisfaction,  553. 
arbitrament,  ib. 
judgment  recovered,  &c.  ib. 
release,  ib. 
set  off,  ib. 

court  of  conscience,  554. 

'  .    statute  of  limitations,  t6-  [617- 

2-  forms  of,  (see  title  Replications  and  the  particular  heads^)  570  to 

3.  qualities  of,  (see  title  RepUcationa  and  the  particular  heads,)  617  to 

rejoinders  in,  see  title  Rejoinders.)  [626. 

•  ikTTACHMENT  FOREIGN,  (sec  title  Foreign  ^ttacJiments.) 

ATTAINDER, 

plea  that  plaintiff  has  been  attainted  of  treason  or  felon  j,  ^6. 

*     ATTORNMENT.  ^  \ 

when  not  necessary  to  be  alleged  or  proved,  11.  •  I 

ATTORNEY,  (see  titles  Jlsrent,  Bailee  and  Servant. 
Remedy  a|^ainst  for  misconduct, 

when  not  liable  on  a  promise  on  behalf  of  his  cUenti  24. 

assumpsit  against,  92. 

case  itg^ainst,  138. 

trespass  against 4br  irregular  process,  Sec*  184.  ; 

conclusion  of  declaration  a^^ainst,  400- 
how  and  when  to  p>ead  by,  410  to  412. 

what  pleas  to  be  pleaded  by,  449. 

in  name  of  only  one  attorney  and  not  several,  530. 
plea  df  privilege  by,  when  affidavit  not  necessary,  452,  3* 

AUCTIONEER,  i 

when  he  may  sue,  5.  •  ' 

when  he  may  be  sued,  24,  5*  - 

AUTER  ACTION  PENDENT. 

plea  of  in  abatement,  443. 

in  bar,  443. 

replication  thereto,  443-  557. 

AVERMENT. 

defined,  308. 

form  of,  315  to  319. 

in  a  declaration,  315. 

in  a  plea,  537,  8.  -    i 

in  a  replication,  616.  | 

in  a  declaration  in  assumpsit,  308  to  324.  j 

,  of  a  condition  precedent,  309  to  319.. 

of  notice  to  defendant,  &c.  319  to  322.  I 

of  request,  322  to  324.  • 

4.        ■    want  of,  when  aided,  322, 402.  * 

AVOWRY,  (see  title  Replevin.) 

AWARD. 

how  to  be  stated  in  a  replication,  551. 


» 


BAIL. 

r   remedy  for  not  aQcepting  of,  186.  137. 
what  bail  cannot  plead,  460.  | 
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INDEX.  477 

BAIL  BONB, 

debt  upon,  103.  » 

defence  to  action  upon,  how  to  be  taken  advantage  of,  479. 

replication  to  plea»  556. 

case  against  sheriff  for  not  assigning  oC  140* 

BAa.BE.        ,  . 

when  he  may  sue,  48.  170- 

assumpsit  against,  92- 

case  agamst,  134.  138- 

trespass  against,  when  it  lies  and  when  not«  170, 1, 2 

BAILIFF,  (see  title  ^Am^and  Officer.)      / 
when  he  is  liable  to  be  sued,  7Z   185,  6. 
traverse  of  defendants  being  so  in  replevin,  560. 
when  not  in  trespass  to  land,  566. 

•BANKRUPT,  (sec  titles  Parties^  Jissignees^  and  Joinder.) 
when  he  may  sue  on  a  contract,  10-  15,  16. 
^  cannot  sue  his  assignees  for  his  allowance,  16*  * 

when  he  may  be  sued.on  a  contract,  40,  1.      . 
when  he  may  sue  for  a  tort,  59,  60-  137- 
when  he  may  be  sued  for  a  tort,  80, 1. 
^  form  of  action,  137. 

wife  of,  (see  Baron  and  Feme,)  44.  .  • 

assignees  of  when  to  join,  and  for  what  demands,  201,  202. 

BANKRUPTCY. 

of  the  plaintiff, 

pending  suit  when  it  don't  abate  it,  15.        » 

when  it  may  and  should  be  given  in  evidence  and  not  pleaded,  471. 
in  debt  on  specially  or  record  should  be  pleaded,  ib, 
in  case  or  trover,  490. 
puis  darrein  continuance,  635. 
'  of  the  defendant,  473- 
[  must  be  pleaded,  473.  » 

7  form  of  the  plea,  538. 

may  be  pleaded  p^enerally  though  certificate  obtained  pending  ac- 
tion, 635* 
when  a  bar  to  an  action  of  covenant,  483. 
of  husband,  how  far  it  discharges  his  wife,  44. 

.»•    BAR,  (see  title  Pleat  in  Bar.) 

n  criterion  and  distinction  between  a  plea  in  bar  and  in  abatement,  445- ^^59. 

« 

BARON  AND  FEME,  (see  titles  Parties,  Coverture.) 

when  they  may  «ue,  and  how  upon  a  contract,  17  to  23. 
^  when  they  are  to  be  67/eef  and  how  upon  contract,  42  to  45. 

when  they  may  sue  and  bow  for  torts,  46. 
>  ^  when  they  may  be  sued  for  torts  and  bow,  81,  82. 

when  husband  should  sue  with  or  wiihout  his  witis,  46,  7.  *     "^ 

when  he  should  sue  alone  in  replevin,  62. 

when  may  join  or  sever  for  a  tort,  60  to  65. 

feme  covert  when  liable  for  a  tort,  65.  .  '  ** 

,  plea  that  plaintiffs  suing  as  such  are  not  married,  441. 

must  join  in  plea  when,  543, 


1^. 


BENEFICIAL  INTEREST,  (see  title  Cestui  que  Trust.) 

BILL  OF  EXCHANGE. 

when  debt  does  not  lie  upon,  94. 
delivery  in  satisfaction,  plea  of,  472. 


UOROtT&II,  EXRLUII. 

UREACD.  (Kf  pirliculari  undu  tiUe  . 


itnlcbl.  3SB,5(iO. 

when  It  molt  be  ilarod.  SM,  6.  SiS.  9. 
vhen  aevir^  braaelitk  ni»y  be  utaicd  ic 


BBOKEIt. 

wlien  he  may  sue,  5. 
when  ti»blii  (o  be  «u«i],  31. 


gF  ■  Uoop,  Etc,  when  litble,  3a. 


whti  1(1  l>e  »>>Fil  liiT  wkvrc  injury  eoimniitcil  bj  BerranU 
form  •'•I'  afiwn  for,  | 

trc*|iii»  wlicn  it  lie»,  136.  7.  ISO. 

ci>y>.-  wlicn  il  lien.  I3!». 

ni'ix  iMctKi  Bilsind  «  Mtwrr  Gsf  Ihc  act  af  lil«  « 

UcclHraUnn  in  liow  to  be  IViMiwl  lu  cue,  127. 139. 


r 
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CASEf  ACTYbN  of,^(cmtinned.) 

'  whether  forcible  or  not,  123  to  125.  * 

.       .  whether  tmmediaie  or  consequential,  125  to  128. 

legality  of  the  original  act,  128* 

I  intent,  129  ^  '  / 

exceptions,  130,  1.  '  •        , 

summary  of  the  leading  points  governing  form  of  ACtioDi  131,  2. 
Why  so  called,  133,  83,  4,  5. 
4         general  applicability  of  this  action,  lies,  133.  • 

at  common  law, 

for  nonfeasance,  misfeazance,  and  malfeazance,  134. 

di- fined,  134. 
for  breaches  of  what  contracUt  .and  when  preferable  to  as- 
sumpsit, 134,  5,  138. 
t  not  on  contracts  racrtly  for  payment  of  money,  134. 

for  obstructing  a  w.iy,  «:ontrary  to  express  agreement, 
lies  against  ba»  lets,  &c   134,5.  ^  [134. 

for  injuries  to  the  person,  136  lo  138. 
to  the  absolute  rights, 

mischievous  animals,  keeping  of,  136. 

whiui  trespass  lies,  ib. 
malicious  ptosecutions,  136. 

when  trespass  lies,  137.  183  to  187- 
slander  verbal  and  wriiten,  137. 
health,  injuries  to,  137. 
refusing  to  accept  bail,  8cc-  137. 
against  surgeons,  agents,  &c<  137. 
to  the  relative  rights, 

criminal  conversation,  137. 
debauching  daughters,  138* 

trespass  lies,  2  New  Rep.  476. 
enticing  away  servants,  &c.  138.  [to  141. 

for  injuries  to  personal  property  and  breaches  of  contract,  138 
case  proper  where  injury  either  not  forcible  or  not 
,  immediate,  or  to  property  in  reversion,  138. 

against  attorneys  and  bailees,  &c-  for  neglect,  &c.  138. 

when  preferable  to  assumpsiti  133. 
breach  of  warranty,  139. 

deceitful  representations  of  another's  solvency,  138. 
negligence  in  driving  carriages  or  navigating  ships, 
distress  illegal,  139,  140-  [139. 

pound  breach  and  rescue  of  distress,  140. 
rescue  of  party  arrested,  l40. 
escapes  or  not  arresting,  140,  1. 
«,    false  returns,  ib. 

not  levying  und*r  a  fi.  fa.,  Sec.  140,  1. 
0  not  delivering  letters,   141. 

against  a  witness  for  not  obeying  a  subpoena,  141. 
copyright  and  patents,  infringing  of,  141. 
reversionary  property,  141- 
for  injuries  to  real  property, 
corporeal, 

when  the  remedy  must  be  trespass,  14l» 
for  nonfeazance,  &c.  must  be  case,  141« 
injury  not  committed  on  plaintifl's  land,  141. 
where  plaintiff's  right  is  in  reversion,  14l>  2. 
A  tithe,  not  carrying  away,  141. 

,  ancient  lights,  142- 

^  nuisances  to  houses,  land,  Sec.  142. 

watercourses,  injuries  to,  142. 
•  waste,  142. 

dilapidations  in  a  rectory,  &c.  142. 
fences*  not  repairing  of,  143* 
incorporeal, 
.     commons,  disturbance  of,  143> . 
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»  CASE,  ACTION  of^^ctmtinued) 

•  '  ways,  Uisturbance  of,  143. 

pt* \vs,  disturbance  of,  143. 
offices,  franchises,  markets,  &c.  143. 
by  statutes, 

in  iireneral,  143,  4. 

landlord  ag-ainst  shcriflTnot  paying  a  year's  rent,  144, 
'  hundred,  actions  against,  144. 

»  distresses  irregular,  144- 140. 

against  justices  where  conviction  quashed,  144,  5.  '  4 

%  when  and  why  case  is  or  is  not  preferable  to  other  actions,  145, 6. 134. 

the  pleadings,  judgment  and  costs  in,  in  general^  146,  7, 
pleadings,  &c.  in,  in  particular, 
D£CLAiiATi02f,  (scc  particular  heads  of  injuries.) 

^         tttie  of  the  court  and  term,  (see  title  Declaration,)  261' to  264«      ^ 
venue  in,  (see  title  Venue) 
commencement,  285  to  292- 

statement  of  the  matter  or  thing  aifected,  362  to  364. 
of  the  plaintiff's  right  or  interest  thereto,  364  to  374.  i 

of  the  injury,  374  to  385. 

of  the  damages,  385  to  390.  ^ 

♦  conclusion,  397  to  400. 

pledj^es,  400. 
several  counts  in,  390  to  397. 
PLEAS  in, 

general  issue,  form  of  it,  4S6,  7. 

what  may  be  given  in  evidence  under  it,  486, 7 
*  must  plead  specially  truth  of  slander,  &c.  487. 

fresh  pursuit,  in  actions  for  escape,  488,  9. 
when  advisable  to  plead  specially,  489.  '  ^  ».   ^• 

statute  of  limitations  must  be  pleaded,  490. 
replications  in. 

When  de  injuria  proper  or  not,  559,  560-  "       i 

CATTLE,  (see  title,  Do^s,  Jlmmah.) 

•Distinction  as  to  liability  for  injuries  committed  by,  • 

domestic  animals,  as  dogs,  &c.  scienter  material,  69. 

remedy  case,  69.  136. 
cows,  sheept.Scc.  for  trespassing  on  land,  trespass,  70' 
anitnals  fcrx  naturx,  trespass,  &9*  70.  136. 

CASSETUR  BILLA  VEL  BREVE,  (see  title  Abatement.) 

when  It  neud  not  be.  entered  and  plaintiff  may  amend,  454- 
wht  n  it  must  be  entered  or  plaintiff  amend,  454. 
at  what  time  to  be  entered,  455.  443. 

CAUSE,  (see  Msque  Tali  Causa)    * 

CEPIT  IN  ALIO  LOCO,  (see  title /?t'/>ferm.) 

plea  of  m  replevin,  490.  • 

replications  to  whcVi  proper,  560* 
CERTAINTY.  0 

defined,  236-  ,  [241. 

degrees  of,  and  what  necessary  in  different  parts  of  pleading,  236  to 
the  words  **  certain"  "  duly**  "  lawfully,"  &c.  of  no  avail,  240,  1.  260. 
what  necessary  in  a  declaration,  (see  title  Declaration,)  256  to  261. 

plea,  513  to  518.  ' 

4  replication,  624.  ^ 

new  assignment,  (see  title  AVw  Assignment.) 

.      CESTth  QUE  TRUST,  5.  .  .      » 

4  when  he  can  or  cannot  sue, .  546-  49*  66.  • 

•  in  ejectment,  49.  190. 

CHOSE  IN  ACTION 

when  assignee  of  cannot  sue,  10.  « 

1.  ^ 


\ 


f 
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CBOSB  IN  AOTIOK^cwift'iMiMO 

uitig:nor  or  his  executor  or  administrator,  must  sue  on,  10. 
Msignee  may  sue  on  a  new  promise  for  a  new  consideration,  and  how,  11. 
aaaignee  of  estate  in  real  property,  when  he  may  sue,  11.  [95. 

flMffiMe  of  chose  ia  action  when  he  cannot  be  sued,  34. 
estate  in  land,  when  he  may  be  sued»  35,  6. 

CIVIL  LAW. 

when  points  relating  to  need  not  be  stated  in  pleading,  220. 

CIVIUTEB  MORTUUS. 

wife  when  liable  to  be  sued,  438. 

CLAIM  OF  CONUSANCE,  (see  tide  Conutance) 

CLOSB. 

meaning  of  the  term,  1^3,  4. 

when  proper  in  pleading,  362. 

when  to  be  described  by  name  or  abuttals,  (see  title  Jt6uUals.j 

CO-EXECUTOR,  (see  title  Executors  and  Parties.) 

nonjoinder  of  one  as.plaintiff,  how  to  be  objected  to,  7-  13|  14. 

as  defendant,  how  to  be  objected  to,  33.  38.       ^4. 

COGNIZANCE,  (see  title  Replevin)  » 

COLLATERAL  UNDERTAKING. 

assumpsit  the  proper  remedy  upon,  94. 
declaration  must  be  special,  339. 
debt  does  not  lie  upon,  106. 

COLOUR  IN  PLEADING, 
in  a  plea, 

defined,  shews  matter  to  the  court,  why  action  don't  lie,  499.  501. 
implied  colour,  498, 9. 

infancy,  coverture,  payment,  &c.  are  instances,  499* 
in  trover,  &c.  499. 
express  colour, 

when  necessary  or  not,  500,  1, 2. 

in  trespass,  &c.  where  defendant  justifies  under  a  de- 
mise, &c.  500, 1. 
form  and  requisites  of,  5Q1. 
^  addition  of  unnecessarily  only  surplusage,  500. 

defect  in  or  omisaion  when  aided,  502,  3. 
not  traversable,  501. 
•      in  a  replication,  &c.  not  necessary,  601.  500. 

the  insertion  of  it  will  not  vitiate,  601.  500. 

COMMAND,  (see  title  BaiUff.) 

traversable  in  replevin,  &c.  560.  586. 
it  is  in  trespass  to  land,  566.  586.  * 
replication  to  de  injuria  is  insufficient,  581. 

COMMENCEMENT.  ^ 

of  a  declaration  in  assumpsit,  (see  title  Declaration,)  285  to  292 

in  debt,  &c.  344. 
of  a  plea, 

in  abatement,  (see  title  Abatement^)  450. 

in  bar,  (see  title  Pleas  in  Bar.) 
of  a  replication,  (see  title  Replication,)  572,  3,  4. 

3  P 


i  • 
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'     COMMON  BREACH,  (see  title  Breach,) 

in  a  declaration, 
in  assumpsit,  336. 

general  observations  upon,  336,  /. 

general  nature  and  requisites  of,  336^  T- 
A  in  debt,  359. . 

in  covenant,  36t,  2. 
forms  of,  334,  5,  6. 

COMMON  COUNTS,  (see  tiUe  JDeciaratioru,) 
in  assumpsit,  333  to  343. 
in  debt,  344,  5. 

COMMON  INFORMERS,  (see  Penal  Statute,) 

COMMON  LAW  RIGHTS  AND  DUTIES- 

what  need  not  be  stated  m  pleading,  219. 

*      COMMON,  RIGHTS  OF. 

when  a  commoner  may  sue,  50. 
remedies  for  injuries  to,  143. 

when  case,  143.  175.  7,  8. 121. 
when  trespass,  143. 
declarations  for  obstructing  of,  367. 
ejectment  lies  to  recover  when,  188, 9. 
must  be  pleaded  in  trespass,  495. 
replication  to  plea  of,  568. 592, 3. 
new  assignments  relating  to,  611,  612. 

COMMON,  TENANTS  IN,  (see  also  title  Parinert.) 

when  they  may  join  or  sever  in  actions  by  them,  9. 
must  sever  in  avowry,  &c  and  how,  9.  543^4. 
when  one  cannot  sue  l^is  co-tenant  on  a  contract,  25,  6. 
when  one  cannot  sue  his  co-tenant  for  a  tort,  66. 

-    CCMPANT,  laee  title  Corporation.) 

when  too  genersl  a  description  of  the  parties  to  the  suit,  256. 

COMPOSITION  DEED. 

when  trustees  cannot  sue,  11. 

CONCLUSION,  (see  titles  Declarationt,  Pleat,  BepUcatiomt.) 
of  a  declaration,  399,  400. 
of  a  plea, 

in  abatement,  445,  6.  450  to  452. 

in  bar,  525  to  540. 
of  a  replication,  572. 

when  it  should  be  to  the  country,  592. 
of  a  new  assignment,  612,  3.  « 

CONDITIONS  PRECEDENT. 

what  amounts  to,  and  averments  of  performancej  Sec.  309  to  325. 

of  readiness  to  perform,  and  excuse  of  performance,  310  to  325. 
f^        in  debt,  351. 

CONFESSION  AND  AVOIDANCE,  {st^  \ii\e  Bepiication.) 
defined,  599. 

admits  defendant's  infancy,  but  goods  necessaries,  599. 
admits  freeholder's  title,  bui  shews  a  demise  from  him,  599. 
must  admit  the  plea  in'  terms  or  eifect,  600. 
form  and  requisites  of,  600,  1. 
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CONSCIKNCE;  courts  of,  (see  title  Courts.) 

COKSEatJENTIAL  INJURIES. 

what  to  considered,  125.  1%B. 

remedy  for  in  general,  case,  &c.  122.  126,  7. 

» 

CONSIDERATION. 

when  essential  to  validity  of  a  simple  contract,  295- 

when  not,  ib. 

when  not  of  a  deed,  351. 

must  state  consideration  of  deed  operating  under  statute  uses,  351. 

illegality,  effect  of,  296. 

when  roust  be  pleaded  in  case  of  a  deed,  479- 
when  and  how  the  consideration  is  to  be  stated  in  declaration,  295,  6. 
in  assumpsit, 

executed,  296. 
executory,  297. 
concurrent,  297. 
continuing,  298. 
in  debt  or  covenant,  351. 
in  case  against  bailees,  &c.  368,  9. 
consequences  of  a  mis.statement  of  it,  298. 
averment  of  performance  by  plaintiff  of  a  condition  preoedent>  309. 

CONSIGNOR  AND  CONSIGNEE, 
which  to  sue  a  carrier,  &c.  3. 
when  consignee  may  be  sued  for  freight  35. 

CdNSPIRACT. 

remedy  for,  136. 

CONSTABLES  AND  OTHER  OFFICERS, 
venue  in  actions  against  local,  277,  8. 
may  plead  general  issue,  and  give  special  matter  in  evidence,  496. 

CONSTRUCTION. 

of  pleading,  rules  of,  241.  [531.  341,  3. 

when  and  why  to  be  construed  most  strongly  against  the  party  pleadings 

CONTRA  FORMAM  STATUTI. 

when  this  allegation  is  necessary,  and  consequences  of  mistake^  356,  7,  8, 9. 

CONTRA  PACEM, 

not  to  be  inserted  in  case,  146. 

should  be  inserted  in  trespass,  162,  3-  375. 

omission  aided,  unless  specially  demurred  to,  375,  6. 

CONTRACT,  action  on  (see  title  Parties,) 

remedy  for  breach  of,  by  action  on  the  case,  134.  . 
how  to  be  sUted  in  assumpsit,  (see  title  Mnanpnt,)  298  to  308. 
how  to  be  SUted  in  debt,  (see  title  JDebtt)  351,  2- 
parties  to  actions  on,  (see  title  Parties) 
variance  in  statement  of  in  assumpsit,  303,  &c. 

in  case,  373,  &c. 

CONUSANCE,  CLAIM  OF,  , 

defined,  403- 

distinction  between  it,  and  a  plea  to  the  jurisdiction,  403. 

who  to  be  claimed  by,  403. 

general  points  relating  to  it,  404- 

what  court  may  claim  it,  404  to  406. 

the  actions  in  which  it  is  claimable,  405: 

the  time  and  manner  of  claiming  it,  406  to  410- 

pleadings  and  proceedings  thereon,  407  to  410: 
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CONVERSION,  (Me  title  Trin/er,)  147,  8. 
COPARCENERS,  (see  Partlet)  and  page  543. 

COPYHOLD  AND  COPYHOLDER. 

purchaser  of,  how  to  declare  on  a  lease,  347. 

when  copyholder  should  claim  right  of  commoa,  &e*  bycuatoniy  561. 

when  to  prescribe  under  the  lord^  561,  2. 

COPYRIGHT. 

remedy  for  injuries  to,  141. 
declaration  for^  378. 

CORPORATION. 

not  liable  to  be  sued  as  such  for  a  tort,  65,  6. 
when  not  liable  on  a  contract,  98. 
aasuropsit  against  don't  lie,  98. 
how  to  declare  in  case  at  the  suit  of,  368< 
must  plead  by  one  attorney,  530. 

COSTS. 

how  far  they  depend  on  form  of  action,  86. 
in  assumpsit,  101. 

debt,  109. 

covenant,  116. 

detinue,  122-  ' 

case,  147. 

trover,  157.  * 

replevin,  162. 

trespass,  187* 

ejectment,  193. 
when  executor  not  liable  to  pay,  203. 
in  case  of  a  plea  in  abatement^  458. 
how  far  affected  by  a  special  plea,  503,  4. 
where  one  of  several  executors  acquitted,  33. 
recoverable  beyond  damages  at  end  of  declaration,  398, 9. 
payment  pending  action,  no  bar  to  proceedings  for,  7  East,  536. 

COUNT. 

pleas' in  abatement  to,  when  no  longer  pleadable,  438,  9* 

COUNTS. 

several,  see  title  {Declaration.) 

when  they  may  be  joined,  (see  title  Joinder  in  Jlction,)  196  to  206, 7. 
when  proper  to  be  inserted  in  a  declaration^  (see  title  Several 
count*,)  390  to  397- 

COUNTIES  PALATINE. 

how  far  recognised  by  the  superior  courts,  225. 
are  superior  courts  as  to  laying  venue,  280,  1. 
pkas  to  jurisdiction  of,  400,  1. 

COUNTY  COURT. 

how  venue  to  be  laid  in,  280,  1.  428. 

pleas  and  objection  to  jurisdiction  of,  428,  9- 

several  pleas  not  allowed  in,  541* 

COUNTRY. 

when  and  how  plea^  conclude  to  it,  ^5,  6,  7. 
when  and  how  replications  conclude  to  it,  614,  5. 

COURTS. 

division  of  and  distinction  between  as  to  jurisdiction,  404,  5. 429- 
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COtTBTS  INTERIOR,  (tee  titles  Infirior  c^urU  and  JuriiiUctMU.) 
how  far  noticed  without  pleadings  their  practice,  8ic.  22i«  6. 
bow  defects  in  jarisdiction  to  be  objected  to«  4^%  9. 
how  venue  to  be  sUted  in,  280,  1.  428. 
when  cannot  plead  seyerai  pleas  in,  541. 

COURT  OF  CONSCIENCE. 

statutes,  &c.  as  to^  when  or  not  to  be  pleaded,  474. 
replication  to,  554. 

COVENANT,  action  of. 

By  and  against  whom  to  be  brought,  (see  title  Parties.)  3,  4, 5.  IQ. 
Wh£n  it  lies  in  genera],  109.  , 

on  any  deed,  109. 

upon  what  in  panicular,  110,  1. 

on  leases  when  proper  and  against  whom,  (see  also  Parties,) 

when  the  only  remedy  or  preferable,  112,  3,  4*  [111. 

when  it  don't  lie  or  not  preferable,  112. 114. 

when  not  against  a  devisee,  39. 
Pleadings,  judgment  and  costs  in,  in  general,  116,  7* 
Pleadings,  &c.  in,  in  particular, 

BECLABATlOir  IIT, 

title  of  court  and  term,  261  to  264u  ' 

Tenue  i8>  (see  title  Venue.) 
commencement  of  declaration,  360, 1. 
inducement,  361.  346,  7. 
*  #  consideration  when  to  be  stated,  361. 351. 

the  deed  how  to  be  stated,  348. 
profert  thereof,  348  to  350. 
.  pa^ts  of  the  deed,  361. 351. 

'     reference  to  deed  and  lessee's  entry,  361.  <-  • 

derivative  title  how  stated,  361.  352, 3. 
averments  of  plaintiff's  performance,  &c.  361. 315,  &c. 
defendant's  breach,  (see  title  Assumpsit.)  361. 325. 
conclusion  of,  361. 
ad  damnum,  362. 

7XE1S  nr, 

1.  several  sorts,  482,  3. 
no  general  issue,  482. 
non  inf regit  convent ionera  a  bad  plea,  482. 
rien  en  arrere  a  bad  plea,  482. 
what  must  be  pleaded  specially,  482,  3. 
I  2.  qualities,  (see  Pleas  in  bar^)  507  to  520. 

3.  forms  of,  (see  Pleas  in  bar,)  536  to  547. 

»SPIJCATI02fS  IK, 

1.  several  sorts,  S57* 

2.  forms,  (see  title  Replications,)  in,  570  to  617. 

3.  Qualities,  (see  title  Replications,)  617  to  626. 
BEJonmsBs  IV,  (see  title  Rejoimkrs,)  627  to  629. 

COVENANTS. 
I  mutual  and  independent,  310. 

dependent  or  condition^  precedent,  311. 

mutual  conditions,  &c.  to  be  performed  at  same  time,  311. 

joint  and  several  who  may  sue  on,  4.  6. 

death  of  one  of  several  parties  when  to  be  averred,  7. 

for  the  benefit  of  a  stranger  who  to  suC}  4,  5. 

made  by  an  ag^nt  on  behalf  of  a  third  party,  24. 

what  covenant  assignee  will  be  subject  to,  34.  36. 40. 

"  COVERTURE. 

^     of  defendant, 

at  time  of  making  contract,  [470. 437. 

may  be  given  in  evidence  in  assumpsit  under  general  issue, 


» 
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COVERTURE^(cofil»*ituedf.) 

in  debt  on  specialty  under  noa  est  factam«  479*  497. 
may  be  pleaded,  474. 
mast  be  pleaded  in  person,  412.  449. 
replication  to  it,  438.  551. 32. 
exlstlncf  coverture, 

must  be  pleaded  in  abatement,  437,  8. 470. 
must  be  in  person,  412,  449. 
hov  plea  concludes,  450. 
cannot  be  pleaded  with  non  est  factum,  &c.  447. 
replication  to  it>  438.  551.  32. 
of  plaintiff, 

when  it  must  be  pleaded  or  miy  be  given  in  evidence,  436^  7. 471»  2. 

GR WING  OYER,  (see  tiUe  Oyer.) 

CRIMINAL  CONVERSATION,  • 

remedy  for,  case  or  trespass,  137,  8. 164, 5.    2  New  Rep.  476. 

CUSTOMS,  e^   ^   e^„ 

what  to  be  stated  in  pleading  and  what  not,  219, 220,  1.  293.         -,  -  -  „ 
can't  reply  an  inconsistent  one  but  may  qualify,  1  B.  &  P.  285^—24  V.  41>  2. 

CUSTOM-HOUSE  OFFICER, 

venue  in  an  action  against,  278. 

DAMAGES,  (see  title  Atnmptit  and  Ad  Damnum,) 
statement  of  in  body  of  the  declaration, 

what -necessary  to  be  stated,  332.  -  < 

how  to  be  stated,  333. 

consequences  of  misstatement,  333. 

in  actions  for  torts, 
«.         general,  what,  385. 

special,  being  what  has  really  taken  place,  385. 

must  be  stated  or  when  no*  to  be  given  in  evidence,  38o. 

muat  be  the  legal  and  natural  consequence  of  the  injury,  388, 

must  be  stated  with  particularity,  389 

no  part  must  be  sUted  to  have  arisen  after  the  commenccBient  oi 
the  action,  390. 
at  the  end  of  the  declaration,  * 

in  general,  397  to  400. 

in  assumpsit,  99. 

in  debt,  360. 

in  debt  qui  tarn,  360. 

in  covenant,  362. 

in  actions' by  husband  and  wife,  398.  * 

at  the  suit  of  an  executor,  assignee,  &c.  398. 

to  what  amount  to  be  stated,  398,  9. 

consequence  of  taking  a  verdict  for  moie,  398,  9. 

DAY,  (see  Time.) 

DATE  • 

when  material  and  not  to  be  departed  from  in  pleading,  622,  3. 

DAUGHTERS,  (see  Master  and  Servant.) 

remedy  for  debauching  of  or  enticing  away,  137,  8. 
trespass  lies  when,  165. 

DAYS  OF  WEEK,  8tc. 

statement  of  in  pleading,  221. 

DEATH,  (see  titles  Abatement  Actio  Perionalis.)  ,     ^*.  «a  t 

of  one  of  several  plaintiffs  or  defendants  does  not  abate  suit,  55. 3^,  l- 
of  a  parcener,  effect  of,  10. 


.  <? 


' 
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0BATH— (e0«lim»4) 

of  wife  or  husband,  effect  of,  21,  2. 

form  of  decUration  in  case  of,  7. 12.  37. 290, 1. 

plea  of  in  abatement,  435.     # 

DEBAUCHING  DAUGHTER,  (see  titles  Daughter  and  MoiUr  and  Serxfma.) 

DEBET  AND  DETINET. 

when  proper  to  declare  in,  in  debt,  344. 
against  an  executor  for  rent,  353. 

DEBT,  ACTION  OP, 

parties  to,  who  to  be  (see  title  Partiet*}  -^ 

definition  of,  100.  ^ 

history  of,  89. 
*  when  it  lies  in  general. 

for  money  due  if  readily  reducible  to  a  certainty  whether  due  oo*, 
legal  liabilities,  101. 102. 
simple  contracts,  101, 102. 
specialties,  101,  2,  3. 
records,  101.  103. 
statutes,  101.  104. 
in  the  detinet  for  goods,  101. 
when  the  peculiar  remedy  against  lessee,  105. 
when  advisable,  107. 
when  it  don't  lie,  [105,  6. 

not  for  unliquidated  damages,  unless  secured  by  a  penalty,  101. 
when  not  on  a  bill  or  note,  102. 106,  7.  94. 
not  against  an  executor  on  simple  contract,  106.  93, 4. 
when  not  for  money  payable  by  instalments,  106. 93,  4. 
when  not  against  lessee,  106. 

not  on  a  colIa|fl;ral  contract,  106. 94.  [107,  9*.  344.  94. 

when  not  material  that  plaintiif  should  prove  the  precise  stun  to  be  due, 
pleadings,  judgment  and  costs  in  general,  108, 9. 
Pleadings  m,  in  particular, 

sscLAiuTioK  in,  343  to  360; 

general  requisites  to  be  observed,  343.  248  to  261. . 
title  of  the  court  and  term  and  venue,  344. 261  to  285. 
commencement  stating  the  sum  demanded,  &c.  344. 

when  in  the  debet  and  detinet  or  only  the  latter,  344. 
cause  of  action, 

on  simple  contract  and  legal  liabilities, 

how  contract  to  be  described,  344,  5.  [344, 5, 6. 

form  of  the  indebitatus  and  quantum  meruit  count, 
on  specialties, 

when  inducement  of  title  necessary,  346, 7. 
consideration  when  not  necessary  to  be  stated,  346,  7. 
deed  and  time  and  place  of  making  it,  348,  9. 
profert  when  necessary,.  348  to  354. 
now  much  of  deed  to  be  stated,  350, 1. 
reference  to  deed,  and  lessee's  entry,  352. 
derivative  title,  bow  to  be  shewn,  352, 3. 
averments  of  plaintiff's  perfomuuice,  &c.  353, 4. 
on  records, 

on  recognizances  and  judgments,  354. 
general  rule,  not  impeachable  in  pleading,  354. 
bow  to  declare  on,  354. 
what  variance  fatal,  355. 
prout  patet  per  recordum  necessary,  356. 
on  statutes, 

commencement  of  declaration  qui  tarn,  &c.  356. 
statement  of  the  statute,  356. 
statement  of  the  offence,  356,  7,  8,  9. 

time  when  it  took  place,  (see  Venue,)  357. 
place  where,  276. 280. 
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DBBT~(ctftf»stfe<f . ) 

Goncloston  contra  formam  ttatutiy  35dy  9. 
per  qitod  actio  accreviti  8cc.  359. 
breach,  (see  title  Atwmprit,)  359. 
.    concluaiony  360- 
Picas  ik^ 

analytical  table  of  defences,  461,  %  3. 
pleas  in  general,  general  iiwe  tohen  pr^ptr^  466. 
in  debt  on  simple  contract  and  legal  liabilitiea,  4/6. 
nil  debet,  476. 
non  detinet,  476. 

«ite  of  Umitations  to  be  pleaded,  476. 
er  and  set  off,  476. 
in  debt  on  specialty,  476. 
wben  nil  debet,  proper,  477. 
on  a  lease,  477- 
for  an  escape,  477. 

on  a  judgment  against  an  executor  suggeating  dtrai- 
tavit,  477. 
\i^hen  not  and  that  pUipttff  should  demur,  478,  9. 
when  non  e9t  factum  proper,  478. 

what  may  be  given  in  evidence  under  it,  478»  9*- 
when  the  plea  must  be  special,  478,  9. 
in  debt  on  record, 

witen  nil  debet  or  nul  tiel  record  proper,  480,  !> 
when  the  plea  must  be  special*  481. 
what  may  be  pleaded,  481. 
in  debt  on  a  statute, 

what  plea  proper,  481. 
what  must  be  pleaded,  481,  2. 
t       qualities  of,  (see  title  Pteas  in  gtmeral.) 

if  not  assumpsit  be  pleaded  it  ia%  nallityy  507. 

BEPI.ICATMHS  IN, 

1.  several  descriptions, 

on  simple  contract,  5SS. 

on  specialty,  555,  6. 

on  records,  556. 

on  s'»tutes,  557. 
2  foims  of,  (see  title  Pleas  in  bar,)  526  to  546. 
3.  qualities  of,  (see  title  Pieas  in  bar,)  507  to  526. 

DECEIT. 

what  the  proper  remedy  for,  139. 

DECL4R  \T10N,  (see  the  retpecHve  aetiom.) 

definition  of,  is  a  statement  of  cause  of  complaint,  248w 
Ist.  its  geneial  requisites  and  qualities, 

1st.  should  correspond  with  the  process,  8ic.  and  how  variance  to  be 
objecied  to,  248,  9. 
1.  in  the  names  of  the  parties,  249,  250, 1. 

2  in  the  number  of  the  parties,  252,  9. 

3  in  ihe  character  in  which  the  parties  sue  or  are  sued,  253. 
4.  with  the  cause  and  form  of  action  in  the  affidavit  and  ac 

etiam  of  the  writ,  254,  5. 
2d1y.  must  state  all  circumstances  essential  to  the  support  of  action, 
3dly.  of  the  certainty  requisite  in  a  declaration,  256.      '  [-255. 

1st.  as  to  the  parties  to  the  suit,  256. 

2dly.  the  time  when  material  facts  took. place,  (see  title  Time,) 

3dly.  the  place  where,  260.  [257  to  260. 

4th1y.  in  other  circumstances,  260, 1« 
2dly.  its  part  and  particular  requisites, 

1st.  Uie  title  of  the  court  and  term,  261. 

of  what  term,  262. 

special  title  when  proper,  268. 

consequences  of  mistake,  265. 
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2dl7*  venue  (see  title  Venue,)  267  to  285. 

general  rules,  267  to  271* 

when  it  is  local,  271  to  273- 

when  it  is  truisitoryy  273.  ' 

in  actions  upon  leases,  &c.  274  to  276. 

when  local  by  statute,  276  to  279.    See  alio  3  Jntir.  871. 

mode  oi  sutinp  the  venue,  279  to  283. 

consequences  of  mistake  and  when  aided,  283  to  285. 
3dly,  the  eemmencemeni, 

1.  names  of  the  parties  and  character  or  right  in  which  they  sue 

or  are  sued,  285. 
where  defendant  sued  by  wrong  name,  286. 
where  plaintiff  has  sued  by  wrong  name,  286* 

2.  mode  In  which  defendant  in  oourt^  S85,  &, 

in  the  King's  Bench  by  bill.         '  [marshal,  286,  7. 

where  defendant  in  actual   or    supposed  custody  of 

where  defendant  in  custody  of  sherin,  287. 

in  the  King's  Bench  by  original,  288. 

in  the  Common  Pleas,  288.  290. 

summoned  or  attached  no  objections  288,  9* 

in  the  Exchequer,  291. 

3.  brief  recital  of  the  form  of  action,  285. 289. 

when  concise  and  use  of  it,  289,  290/ 

4.  form  in  case  of  outlawry,  death,  &c.  290, 1. 

5.  by  and  against  infants,  assignees,  executors,  att  Aieys,  &c.  291. 
4thly-  the  cauee  of  action,  292  to  362. 

In  actions  ex  contractiSt 

in  assumpsit,  (see  the  particuhrg  under  title  Attumptitf)  292. 

1.  special  counts,  statements  of 

inducement,  (see  title  Inducement,)  292. 
considerations,  (see  title  Consideration,)  295. 
contract,  and  Tariances,  (see  title  Contract  and 

Fariancee,)  298.  * 

averments,  (see  title  %Averment9,)  308. 
breach,  (see  title  Breach,)  325. 
damages,  (see  title  pamag'eo,)  332.  397,  8. 

2.  common  counts,  333. 

in  debt,  (for  particulars  see  title  Debt,)  343. 
general  rules,  343. 
*'  1,  on  simple  contracts,  and  legal  liabilities,  344  to  346 

2,  on  specialties,  546  to  354.  [346,  7. 
when  an  inducement  showing  title  proper  or  not, 
when  consideration  should  be  shown  or  not,  346,  7. 

^  the  contract  and  profert  in  curia,  348. 

averments,  352*  354. 
breach  and  damages,  359,  360. 398. 

3,  on  records. 

sufficient  to  state  record,  without  other  eircam- 
staAces  and  breach,  354  to  356. 

4,  on  statutes, 
commencement  qui  tarn,  Uc,  356. 
statement  of  the  statute,  356,  7. 
statement  of  the  facts,  356,  7. 
averments,  357. 

conclusion  contra  formam  statuti,  358,  9* 
breach  nonpayment  how  framed,  359,  360. 
conclusion  ad  damnum  when  improper,  359,  360. 
in  covenant,  360  to  362. 
in  actions  ex  deiicto,  362  to  890. 

general  rule  as  to  mode  of  stating,  362  to  390. 
1st,  the  matter  or  thing  affected,  362* 
a  way,  36Z 
tenement,  362. 
close,  362. 
personal  property,  certainty,  362, 3- 
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prescrtptions;  customs,  &e>  363. 

abuttals  ot  land,  363,  4. 
3dly»  the  plaintifPs  right  or  interest  in  such  thing,  364. 

a  right  independent  of  any  particular  doty  of  defendant, 
public  or  general  right  not  to  be  stated,  364. 
particular  right  implied  by  Uw  not  to  be  stated,  364. 
particular  right  not  implied  by  law  must  be  siated,  364  to  368. 
mode  of  stating  interest, 
in  person  absolute  or  relative,  365. 
in  personal  property  in  possession  or  reversion,  365. 
in  real  property,  corporeal  or  incorporeal,  365  to  368. 
in  possession,  365. 368. 
in  reversion,  367- 
a  right  founded  on.  the  duty  f>f  defendant,  368. 

a  particular  duty,  . 

1.  founded  on  defendant's  contract  express  or  impliea, 

2.  on  hia  particular  obligation,  369-  [368.  370. 

sheriffs,  carriers,  innkeepers,  &c.  369.  371. 
to  repair  fences,  ways,  &c.  369- 
general  obligation  of  law  affecting  defendant,  370. 

for  not  removing  a  nuisance  on  defendant  • 
land,  &c.  370,  1. 
Tariance  in  statement,  consequence  of  it,  372<  374. 
when  omission  of  title  aided  by  plea,  365. 
3dly,^he  injury  to  such  thing,  374  to  385.  ^ 

nature  of  injuries,  374. 

with  or  without  force,  374  123. 
immediate  or  only  consequeniial,  374. 125. 
malfeazance,  misfeazance  and  nonfeazance,  374. 134. 
in  trespass,  374. 
in  case,  376.  <" 

for  nonfeazanci,  376. 
Bcienter  when  material,  376. 
defendant's  intent  or  motive,  377  to  380- 
the  injury  iUelf,  380* 

in  general  how  to  be  stated,  380, 1. 
in  action  for  slander  or  libels^  381  to  38S. 
the  time  when  committed,  383,  4. 
the  place  where  committed,  384,  5. 
4thlyt  the  damages, 

defined,  385. 
general,  385. 
special,  385  to  390. 
when  to  be  stated,  386  to  390. 
how  to  be  stated,  389, 390- 
5thly,  of  several  counts,  (see  title  Several  CountM,)  390  to  397. 
6thly,  the  conclusion,  397  to  400. 
7tbly,  profert  and  pledges,  400,  1* 
DzjzcTs  in,  when  aided,  401. 

when  at  common  law, 

by  the  plea,  401,  3. 
by  the  verdict,  403. 
when  by  statute,  402. 

DEED,  (see  title  Delivery,  Eicrov.) 

when  to  be  suted  by  defendant,  415,  6,  7. 

consequence  of  statement  of,  on  oyer,  420. 

misstatement  of  when  aided  by  oyer,  420. 

how  to  be  described  in  pleading,  348. 

•o  be  stated  according  to  its  legal  operation,  351,  2.  302.  518. 

f>o  unnecessary  party  to  be  stated,  352. 

profert  of  (see  title  Prqfert,)  348,  9.  ^ 

given  aa  a  security  when  it  may  be  pleaded  or  given  in  evidence,  472. 
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IMKED  OF  COMPOSITIOK. 

wbo  to  sue  ia  case  of»  10»  11. 

IWFECT  OP  FENCES,  (see  title  Feneei.)  I 

who  to  be  sued  for,  71. 77.  \ 

case  for  not  repairing  of,  143,  4.  \ 

declaratioflrin,  369, 370. 
plea  in  bar  of,  in  replevin,  562. 
in  trespass,  495. 
replication  to  plea  of^  in  trespass^  567,  8. 

DEFENCE. 

defined,  412. 

statement  of  it  in  a  plea,  410.  414. 

fofm  of,  410  to  414. 

when  necessary,  411,  412,  3. 

half  defence  and  when  proper,  413. 

full  defence  and  when  proper,  413»  414. 

what  proper  in  a  plea  in  abatement,  449. 

in  b^r,  530. 
defect  of  how  to  be  objected  to,  449. 

DEFENDANTS, 

who  to  be.  (see  title  Partiet.)  » 

several,  (see  title  Several  Defendania  and  Pleas.) 

OE  INJUR!  \  ABSQUE  TAU  C AUS A^  (see  titles  SeplicaSiaru  and  Travern.) 
when  proper  in  an  action  on  the  case>  559. 
not  proper  in  replevin,  560. 161. 
when  proper  or  not  in  trespass,  562  to  570.  578. 
when  in  the  plural  to  several  pleas  by  several  defendants,  574 
when  sufficient  to  a  plea  under  process  of  courts  of  record,  577* 
effect  of  it,  compels  defendant  to  prove  his  whole  plea,  578. 
when  allowed  or  not  in  general,  578  to  585. 
when  not  advisable,  584. 
ibrm  of  it,  585. 
how  to  be  objected  to,  585. 

'  PE  INJURIA  ABSQUE  RESIDUO  CAUSA,,  (see  title  BepHcaHm.) 
when  necessary  or  proper,  581  to  585. 

DEUVEKT  OF  DEE]]^,  (see  titles  Eecreto,  Deed,) 
not  necessary  to  be  stated,  348. 
plea  that  it  was  delivered  as  an  escrow,  479. 

DEMISE. 


SE. 

plea  of  giving  colour,  500t  1. 
replications  denying  it,  567. 

shewing  it  determined*  567. 


DEMURRERS, 

defined,  639. 

to  pleas  to  jarisdiction, 

to  pleading  in  abatement 

to  a  plea  in  abatement,  need  not  be  special,  456. 

form  of  where  plea  is  properly  in  abatement,  ib. 
how  mistake  aided,  ib. 

form  of  where  plea  concludes,  &c.  in  bar,  457* 
to  a  replication  in  abatement,  &C  456. 
joinder  in  demurrer, 456, 7. 
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DEMURRGBS— (ct»f>ft««i.) 

to  pleadiD?  in  abatement— (ewifc'mwrf.)  .     ,    i      .. 

on  argument  no  advantage  can  be  taken  of  defccta  in  declaration, 
judgment  on  [4Sr. 

for  plamtiflT,  457. 
for  defendant*  457. 
coata,  458.  •*  ^ 

TO  DSCLARATIOirS,  PIBA8  IH  BAB,  BZPUeillORt,  &•• 

defined,  639. 

I  general,  rulea,  ^  .        .^    ,  *     .      .        i.  *  ^ 

when  advisable  to  demur  though  defective  m  substance, 

special  demurrer  for  want  of  form  why  permitted,  639. 

general,  what,  639. 

when  proper  and  sufficient,  639. 

special  when  necessary  or  advisable,  639. 

when  not  necessarjTlat  common  law,  640. 
operation  of  the  statute  37  filiz-  c.  5  640. 
operation  of  the  statute  4  Ann.  e.  16.  641. 
to  a  part  or  whole,  643. 

of  a  declaration  or  count,  643. 

when  only  to  demur  to  part  of  declaration,  643. 
may  demur  to  the  whole  in  case  of  misjoinder, 
of  a  plea,  avowry,  or  replication,  fcc  [643. 

shoftld  demur  to  the  whole,  643. 
exception  in  a  plea  of  set-off,  643. 
in  general  the  objection  must  appear  on  the  face  of  pleadingi, 
when  it  need  not.  644.  287, 8.  [^**- 

how  to  be  shewn  by  oyer,  &c.  644. 
insufficiency  of  bail  bond,  644. 
usury,  &c.  must  be  pleaded  though  it  appear  on  the 
face  of  the  deed,  644. 
form  of  demurrer, 

no  precise  form  essential,  and  though  informal  sufficient,  o44. 
no  demurrer  to  a  demurrer,  645. 

oaual  form  of  demurrer  to  a  declaration  or  count,  &c.  645. 
to  a  plea  in  abatement,  645. 7. 
to  %  replication,  &c.  645. 
usual  form  of  a  spetial  demurrer,  645,  6. 

must  particularise  the  objection  and  how,  646. 
conclusion  of,  646, 7. 
OH  ABauxiirr  of  bevvbbbb,  judgment  will  be  against  party  whose  first 
pleading  was  bad  in  substance,  647.  / 

but  on  demurrer  to  a  plea  in  abatement  defendant  cannot  object  to 

declaration,  647. 
rule  only  applies  to  defects  in  substance,  647. 
joiimsB  iir  BXinrBBBB, 

when  the  plaintiff  may  add  it,  628. 
form  of  it,  647,  8. 

to  a  demurrer  to  a  declaration,  648. 

to  a  demurrer  to  a  plea  in  abatement,  648.  -  [648. 

to  a  demurrer  to  a  replication  to  a  plea  in  abatenient»  &c. 
if  judgment  against  plaintiff,  when  he  may  commence  a  fresh  action,  195. 

DENIAL,  (see  title  Traverse.) 

DEPARTURE, 

defined,  618,  9. 

when  objected  to^  619. 

a  new  assignment  not  a  departure  and  why,  601, 2. 

objectionable  in  a  replication,  618. 

what  amounts  to  it,  619,  620. 

objectionable  in  a  rejoinder  and  instances,  620,  1. 

to  avoid  it  must  plead  all  defences  in  first  instance,  504,  5. 

what  supports  the  declaration  or  plea  not  a  departure,  621, 2< 

»  variation  in  immaterial  matter  not  a  departure,  622, 3. 
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BBPARTUBE— (cofitfimed) 

how  to  be  otjected  to,  639C 

BB  SON  TORT  DEMESNE,  (leo  title  Ih  t^mitL) 

DEVASTAVIT, 

deoUration  agunst  executor  tupgestin|^  it,  344b 

DEVISEE,  (see  titles  Partiet,  Andpmea  and  Bart,) 

when  he  msy  sue  or  be  sued  upon  a  contract,  11. 14.  35.  39.  111. 
when  covenant  does  not  lie  arainst  him,  30. 
when  he  may  sue  or  be  sued  for  a  tort,  SS.  77 > 
infant  devisee  cannot  pr^y  the  parol  to  demur,  39. 
pleas  by,  485. 

DETINUE,  ACTION  OP, 

parties  to  it,  (see  title  Partiet.) 

only  remedy  to  recover  a  chattel  specifically,  117. 

1.  what  things  may  be  recovered  by  it,  117. 

2.  what  property  the  plaintiff  must  have,  118.  [120. 

3.  for  what  taking  or  detention  it  is  sustainable  and  against  whom,  119, 

4.  the  pleadings,  verdict  and  judgment  in  general^  120  to  122. 
declaration  in  how  to  describe  the  goods  and  plaintiff's  property,  363. 5. 
pleas  in,  484. 

DILAPIDATIONS,  (see  titles  WoHe^  Landlord  and  Tenani.) 

action  for  at  suit  of  succeeding  rector  on  custom  of  realOt  142. 
action  for,  80. 

DIIATORY  PLEAS,  (see  titles  Sham  Piea*,  Jibatement,  and  PUat  in  bar.) 
when  affidavit  of  truth  necessary,  432. 

DISCONTINUANCE,  509. 

DISTRESS, 

remedy  for  illegal  distress,  90, 1.  99. 139, 140. 
when  trespass  lies  or  not,  140. 169.  180. 
justifications  under  when  to  be  pleaded, 

for  rent  when  lieed  not  be  pleaded  in  trespass,  493,  4. 

but  when  advisable,  ib, 
for  tolls  must  be  pleaded,  494. 
damage  feasant  must  be  pleaded,  494. 
when  distress  not  advisable,  146. 

DISTURBANCE, 

of  rights  of  common,  ways.  Ice.  143. 
declsration  for,  &c.  367,  8. 

DIVISION, 

of  England,  what  taken  notice  of  by  the  courts,  222. 
of  pleading,  243,  4. 

DOGS,  (see  title  AnimaU) 

liability  for  keeping  of  when  mischievous,  69  to  71. 

form  of  action  for,  136. 

scienter  when  necessary  to  be  proved  or  not,  376. 

DRUNKENNESS,  ' 

may  be  given  in  evidence  in  assumpsit  under  general  issue,  470 

in  debt,  479. 

DUPLICITY, 

in  pleading  in  general,  when  objectionable,  230. 
when  may  have  several  counts,  390. 
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DUPLICITY— (cmftawd)  ^ 

in  a  plea  in  abatement,  446, 7. 
in  a  plea  in  bar,  (see  title  PUom  in  bar,)  511. 
only  the  ground  of  special  demarrer,  513. 
in  a  replication,  10  East,  79. 

DURESS, 

may  be  gpven  in  evidence  in  assumpsit  under  general  isiae,  476. 
must  be  pleaded  specially  in  debt,  479. 
replication  to  plea  of,  555. 

EASEMENTS. 

/        right  to  must  be  pleaded  specially  in  trespass,  495. 

ECCLESIASTICAL  LAW. 

when  it  need  not  be  stated  in  pleading,  220. 

EJECTMENT. 

general  nature  of  the  action,  188. 
tor  what  real  property  it  lies,  188. 
what  title  necessary,  189. 

what  right  of  entry  requisite,  189.  191. 

lessor  of  plaintiff  to  recover  on  strength  of  his  own  legal  title,  189. 
exception  to  this  rule  on  ground  of  estoppel,  &c.  190, 1. 

actual  entry  when  not  necessaiy,  191, 2.  177. 
what  ouster  must  be  proved,  192.        '  i 

pleadings,  damages,  costs  and  judgment  in,  in  general,  192,  3.  --^ 

pleas  in,  497. 

ELECTION  of  form  of  action  or  remedy, 

when  the  plaintiff  may  have  trespass  or  case,  127,  128. 
general  rules  and  choice  how  far  affected  by,  207. 

1st,  the  nature  of  the  plaintiff's  righi,  207,  8. 

2dly,  security  of  bail  in  the  action  and  the  process,  209. 

3dly,  the  number  of  the  parties,  209,  210. 

4thly,  the  number  of  the  causes  of  uction  and  joinder  thereof,  210. 

5thly,  the  nature  of  the  defence  and  plea,  211. 

6thly,  the  venue,  212. 

7thly,  the  evidence,  213. 

8th)y,  the  costs,  213. 

9th ly,  the  judgment  and  execution,  213. 

lOthly,  bail  in  error,  214. 
consequences  of  election  of  remedy,  214. 

ENTRY. 

when  essential  in  trespass,  176,  7* 

in  avoid  a  fine,  177-  191, 2. 
when  not  essential  in  ejectment,  191, 2. 
of  lessee,  statement  of  it,  352. 

EQUITY. 

matter  of  defence  in,  wben  not  pleadable,  459,  460. 

EQUITY  OF  REDEMPTION. 

Hot  assets  to  charge  heir  or  devisee  at  law,  39. 

ESCAPE. 

remedy  for,  if  on  mesne  process,  case,  140, 1. 

if  on  final  process,  debt  or  case,  140,  2.         *  i 

plea  to  action  for,  488,  9. 

affidavit  of  truth  of,  488. 
replicationh  in  action  for,  559,  560. 
new  assignments  in,  when  proper,  603. 
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E3CR0W. 

deliTeiy  of  a  deed  ts  such  need  not  bat  may  be  pleaded,  479* 

S8TATE,  (see  Title,) 

ESTOPPEL, 

when  a  party  is  estopped,  575. 
when*a  former  judgment  not  an  estoppel,  195* 
when  by  defendant's  appearance,  454. 
pleadings  of,  require  what  accuracy,  238. 
piea  of,  459. 

matter  of  estoppel  mutt  be  relied  on  in  conclusion^  540. 
replications,  form  of,  \ 

commencement  of  it,  573.  i' 

body  of  it,  575,  6. 

conclusion  to  rely  on  estoppel,  616,  7. 
demurrer  in  respect  of  it,  575,  6. 

EXCOMMUNICATION. 

of  plaintiff,  plea  of  in  abatement,  436. 
how  the  plea  concludes,  450,  1. 
puis  darrein  continuance,  635. 

EXCUSE. 

matter  in  excuse  of  performance  how  to  be  stated  by  plaintlfi^  317,  8. 
pleas  in  excuse  of  trespass,  495. 

EXECUTOR. 

when  to  sue  or  be  sued  and  how,   (see  title  Pariiei.) 

when  he  cannot  sue  on  a  contract,  4.  11  to  14. 

when  he  may  sue  and  how,  12,  13,  14. 

in  case  of  husband  and  wife  executor,  21,  22. 

when  he  may  sue  for  a  tort,  (see  title  .^ctio  PertonaHs,  &c.)  56  to 

in  repU  vin,  159.  f  59. 

in  trespass,  167. 

of  suing  one  of  several  executors,  33. 

against  husband  and  wife  executor,  39. 

when  he  may  be  sued  for  a  tort,  77  to  80. 
not  on  a  penal  statute,  39. 
when  not  liable  to  pay  costs  and  why,  203. 

joinder  in  action  by  and  against,  (see  title  Joinder,)  202  to  206. 
when  he  should  sue  or  be  sued  as  such,  202  to  206. 
declarations  in  actions  \y  or  against, 

at  suit  of  an  executor  in  debt,  &c.  291,  344. 

against  an  executor  de  son  tort,  &c.  291. 

decUratiqn  by  or  against  to  take  case  out  of  statute  limitations, 

declaration  against  suggesting  a  devastavit,  344.  [343,  392. 

against  for  rent,  353. 
pleas  in  actions  by  or  against,  484,  5. 

several  executors  may  join  in  plea  and  consequence,  545,  6. 

in  actions  by  or  against  in  general,  557,  8. 
replications  taking  judgment  of  assets  quando,  &c.  548. 

de  son  tort  how  he  may  reply,  623. 

how  to  reply  to  plea  ot  judgments  outstanding,  625. 

FACTOR,  (see  titles  Jjrent  Bailee.) 

when  he  may  sue  on  contract,  5. 

when  may  sue  for  injuries  to  personal  property  in  his  possession,  48. 

FALSE  AND  FALSELY. 

when  equivalent  to  the  word  maliciously,  235. 

FALSE  CHARACTER,  (see  title  Deceit.) 
what  the  proper  remedy  for,  159. 
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FALSE  PLEA,  (tee  title  P/^at  in  6ar.)  ^ 

consequence  of  ttt  fo  appetrtng,  430k  ^ 

FALSE  RETURN. 

remedy  for,  140, 1. 

m 

-mME  COVERT,  (tee  titlei  Saran  and  Feme  and  Ceverture.)    . 

FENCES,  (see  title  Defect  of  Fencee.) 

defect  of  who  to  be  sued  for,  71.  77. 
remedies  for»  143,  3,  4. 
declaration  for,  369,  370. 
plea  in  bar  of  defect  of  fences  in  replevin,  562. 
^     plea  in  trespass,  495.     • 
replication  to  plea  of  in  trespass,  567,  8.  .     . 

FEOFFMENT, 

how  to  be  pleaded,  325.  349. . 

FERRIES. 

declarations  for  injuries  to,  368. 

FICTIONS  OF  LAW. 

how  far  used  in  pleading,  229, 230. 

FICTITIOUS  PLAINTIFF  OR  DEFENDANT, 
plea  of,  435. 441. 

FINDING. 

allegation  of,  in  trorer  not  material  or  traversable,  147. 

FINE. 

covenant  on  the  warranty  In,  wife  may  be  sued  on,  43. 

FISH  AND  FISHERY. 

when  case  or  trespass  the  proper  remedy  for  injuries  to,  160. 175. 
right  to  fish  in  arm  of  the  sea,  intended  by  law,  587. 
new  assignments  relating  to  it,  607,  8. 

FIXTURES,  (see  titles  Freehold,  Treea.) 

FORCE  AND  FORCIBLE  INJURY,  (see  titles  «  Vi  et  Jmde,*'  •«  Centra  Paem^^) 
what  so  considered  in  law  and  what  not,  122  to  125. 

actual  and  how  to  be  described,  135.  162. 

implied,  and  how  to  be  described,  122  to  125. 162. 
when  not  to  be  stated  in  a  pka,  486* 

« 

FOREIGN  ATTACHMENT. 

may  be  given  rn  evidence  in  assumpsit,  472. 
'    must  be  pleaded  in  an  action  upon  a  specialty,  480. 

FOREIGN  JUDGMENT.    11  East,  121. 

FOREIGN  LAWS. 

when  to  be  pleaded,  221. 

^FOREIGN  PLEA. 

what,  429. 

affidavit  of  truth  of,  452. 
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FORM  OF  ACTION,  (lee  title  Acthn,^ 

miscon<ieivcd  plea  of,  aad  comequenc^,  442. 

FORM  OP  PLEADING,  (see  title  PfcaAn^.) 
when  no  precise  wordi  neoessaryi  235,  6. 
ought  to  be  observed  when  applicable  and  why,  235,  6.  85, 6. 

FORMER  RECOVERY. 

may  be  given  in  evidence  in  assumpsit  under  general  issue,  472. 

in  case  und<fr  general  issue,  486. 
must  be  pleaded  in  trespuss,  486.  496. 
rephcations  to  plea  of,  553. 
new  assignment  lo,  603. 

FRAUD. 

plea  or  replication  of,  when  need  not  atate  the  particularsi  553. 

FRAUDS,  Statute  of, 

need  not  but  may  be  pleaded  in  assumpsit,  470, 1. 

statement  of  observance  of  requisites  of,  when  necessary  or  not,  237. 

FREEHOLD. 

when  trover  will  lie  for  an  injury  to,  (see  title  TWet.)  158. 
when  replevin  will  not  lie,  158.  ^ 

FREEHOLDER. 

when  to  prescribe,  561. 

« 

FREIGHT. 

who  may  sue  for  it,  5. 
who  may  be  sued  for  it,  35. 

GAME. 

property  therein,  and  remedies  relating  to,  166. 

GAMING. 

may  be  given  in  evidence  in  assumpsit,  470. 
must  be  pleaded  in  an  action  on  a  deed,  479. 
replication  to  plea  of  innssiimpsit,  552. 

in  debt,  555. 

•» 

GAVELKIND. 

customs  when  not  to  be  stated  in  pleading,  220. 

GENERAL  CUSTOMS; 

need  not,  nor  should  be  stated  in  pleading,  219,  220. 293. 

a 
GENERAL  ISSUE,  (see  title  Picas  in  Bar,  and  each  particular  action.) 

general  observations  relating  to,  465  to  468. 

special  plea  amounting  to,  how  to  be  objected  to,  497,  8. 

GOODS. 

bow  to  be  described  in  pleading,  260.  363. 

GOODS  SOLD. 

assumpsit  fori  &c.  when  common  count  proper  or  not,  338,  9. 

when  the  declaration  roust  be  special,  339. 

3  R 
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GUARANTEE. 

Msumpstt  upon  to  be  specialj  339. 

GUARDIAN. 

when  to  declare  by,  291. 
when  to  plead  by,  449. 

HAD  AND  received;  MONEY. 

auumpBit  or  debt  for  when  it  lies,  90,  91. 

when  for  money  obtained  wrongfully,  90, 91. 

when  not  for  money  obtained  under  a  diatrese,  90»  1. 99. 

when  it  lies  in  general,  340,  I,  2* 

count  for  in  general,  340  to  342. 

HEALTH. 

reoMdy  for  injuries  to,  124.  IZ7. 

HEIR»  (see  title  Partiet,) 
when  to  sue,  14. 
when  to  be  sued,  39, 40. 
when  be  may  sue  for  a  tort,  54.    '  ^ 

when  not  before  actual  entry,  ITT* 
when  he  may  be  sued  in  assumpsit,  96. 

in  debt,  103. 
how  to  declare  in  action  on  a  lease,  &c.  347. 
'    bow  to  declare  at  suit  of,  352. 

against,  353. 
pleas  by,  485, 6. 
replication  in  acUona  against,  559. 

HERIOT. 

when  a  general  avowry  for,  is  or  is  not  sufficient,  491. 

HIGHER  SECURITY,  (see  title  Deed.) 

takmg  of  when  a  bar  to  an  action  of  assumpsit,  94  to  9T. 

HIGHWAY  ACT. 

parties  acting  under,  when  may  plead  general  issue,  496. 

HUB  AND  CRY, 

remedy  on  statute,  144. 

ease  for  not  receiYing  etamination,  137. 

HUSBAND  AND  WIPE,  (sec  title  JBaron  and  Feme,  and  Partiet.) 


IDIOT. 


who  to  plead  by,  529. 


ILLEGALITY  IN  CONSIDERATION  OF  CONTRACT. 

muy  be  given  in  evidence  in  assumpsit  under  general  issue,  476. 
must  be  pleaded  in  an  action  on  a  specialty,  479. 
replication  to  plea  of  in  assumpsit,  552. 

in  debt,  555. 

IMMATERIAL  ISSUE,  (see  titles  Xstue,  Repleader.) 

IMMATERIAL  TRAVERSE,  (see  titles  Bepkcations,  Traverse  and  Bepieadcj-.) 
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mUEDIATB  INJURIES. 

what  so  considered  and  remedte 8^125  to  128. 

DfPAIULANCES. 

ddlned,  420,  1. 

when  QsuaI  or  proper  in  an  issue,  420,  1. 

a  plea,.  420  to  424. 

•everal  sorts^ 

general  imparlance,  its  nature,  lise,  &c.  421,  2. 
special  imparlance,  its  nature,  &c  422,  3< 
general  special  imparlance,  its  nature,  &c.  423,  4: 

at  head  of  a  replication  when  proper,  570. 

at  head  of  plea  in  abatement,  447. 

consequences  of  mistake,  44^ 

INCORPOREAL  PROPERTY. 

leroedy  for  injuries  to,  143. 
when  ejectment  don't  lie,  188. 

INDEBITATUS  COUNT. 

in  assumpsit,  seneral  use  of,  333  to  343. 

form  of,  334, 5. 
in  debt,  345. 

INDENTURE,  (see  title  Deed) 

INDUCEMENT,  (see  title  Mtumptit.) 

nature  of  in  a  declarat  ion, 
4/^  in  assumpsit,  292 

its  utility,  292,  3. 
form  and  reqoi sites  of,  293, 4. 
in  debt  or  covenant,  347. 
in  case  for  slander,  365. 38L 
in  a  replication  containing  a  traverse,  595. 

INFANT,  AND  INFANCY. 

executor  and  administrator  when  he  may  sue  or  be  sued,  13s  14.  39- 
when  liable  to  be  sued  for  a  tort,  65. 
declaration  by,  form  of,  291. 

against,  account  stated,  don't  lie,  343. 
plea  of  must  be  by  guardian,  412.  449. 

in  at>atement,  438. 
infancy  need  not  be  pleaded  in  assumpsit, *470. 

but  may  be  pleaded  which  is  preferable,  474,  5. 

must  be  pleaded  in  debt,  &c.  on  a  specialty,  479. 

of  plaintiff,  436. 

of  defendant,  438. 
replication  to  plea  of,  different  sorts,  551. 

of  infancy  to  a  plea  in  abatement,  32. 

INFERIOR  COURT,  (see  titles  Cowtt  and  Jurisdiction.) 
pleas  of  their  jurisdiction,  427,  8.  . 
want  of  jurisdiction  how  to  be  objected  to,  428. 

INFORMER,  (see  title  Penal  Statute.) 

INHABFTANTS  OF  A  COUNTY. 

when  not  liable  to  be  sued>  66. 

» 

INJURIES  EX  DELICTO. 

nature  of  and  distinctions  between  considered,  122  to  133. 
how  to  be  auted,  380  to  385.  . 
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INNKEEPER. 

wh-n  liable  to  be  sued,  69. 
remedy  against,  139. 

INNUENDO. 

use  of  and  when  necessary,  382, 3. 

INSOLVENT  DEBTOR. 

assignees  of  when  to  sue,  16. 
when  to  be  sued,  42 
deft:nce  of  must  be  pleaded,  473. 
replication  to,  552. 

taking  judgment  of  aasetB  in'futoro,  flee.  548. 

INTENT. 

when  It  does  not  affect  the  form  of  action,  129. 
^  wh«n  to  be  alleged  in  pleading,  376  to  380. 
how  to  be  stated,  379. 

INTEREST. 

when  recoverable  in  assumpsit,  91. 

when  not  on  count  for  money  had  and  received,  342. 

in  debt,  count  for  lies,  102. 

INTER  PARTES. 

when  a  person  not  party  to  a  deed  cannot  sue,  4,  5. 

ISSUABLE  PLEAS. 

defined  and  when  they  only  can  be  pleaded,  505, 6. 

ISSUE,  (see  title  Repleader.) 
defined,  629,  630. 

must  be  single  but  may  put  in  issue  several  facts,  577.  631. 
should  be  on  an  affirmative  and  negative  and  exception*,  630. 
should  be  on  a  material  point,  631,  2. 

consequences  of  an  immaterial  issue,  631,  2. 

iijn material  issue  defined,  631. 
an  informal  issue  aided  by  verdict,  bat  not  an  immaterial  one,  631>  2* 

exceptions,  631, 2. 

JOINDER  IN  ACTIONS. 

of  plaintiffs  and  defendants,  (see  title  ParticM.) 

of  forms  of  action, 

several  causes  of  actions  which  may  or  ought  to  be  joined,  196. 

of  forms  of  action, 

general  rules  as  to  joinder,  196, 7. 

what  actions  ex  eontractu  nxay  be  joined,  197. 

what  actions  ex  delicto  may  be  joined,  198. 

actions  ex  contractu  with  those  ex  delicto  when  can't  be  joined,  199. 

what  actions  of  different  forms  may  be  joined,  199. 

misjoinder  when  no  objection  in  criminal  proceedings,  199. 
of  rights  of  action  or  liabilities,  (see  title  Declaration.) 

general  rule,  200 

by  and  against  a  surviving  partner,  200. 

by  and  against  husband  and  wife,  201. 

by  assignees  of  a  bankrupt,  201.  * 

by  and  against  executors  and  administrators,  202  to  206. 
consequences  of  misjoirvdcr,  206,  7. 
of  several  counts,  and  misjoinders,  (see  title  Declaration,)  390  to  q9T- 

JOINDER  IN  pEMURRER,  (see  title  Demurrer.) 
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JOINTBNAKTS,  (see  titles  Parhet  and  Teaanu  in  Cammon,) 
most  join  in  an  action  when  plaintilFss  10. 

in  a  replevin,  159.  ^ 

in  an  avovry  or  cognizance^  543. 
when  they  nay  be  sued,  66, 
can't  sue  each  other  in  trover  or  trespass,  155, 6»  170. 172*  180. 

JUDGE, 

par^y  acting  as,  when  not  liable  to  be  sued,  66.  6  T.  R.  449, 450. 

JUDGMENTS. 

in  different  actions  (see  each  particular  action.) 

on  pleadings  in  abatement*  (see  titles  Abatement  and  Demurrer,)  445,  6. 
^    .     on  pleas  to  jurisdiction,  434.  '  [457,  8. 

actions  upon,  how  restrained,  103,  4. 
declarations  upon,  354  to  356. 
plea  of  judgment  recovered,  &c.  (see  title  Former  Recevery.) 

JUUSDIGTION,  (see  title  Venue.) 
pleas  relating  to, 

'  distinction  between  a  plea  to,  and  a  clum  nf  coniisanee,  403. 

must  be  in  person  and  not  by  attorney,  412*  449. 

how  to  be  entitled,  424. 

want  of  jurisdiction  when  an  objection  on  general  issue,  42$.  n.  b. 

distinction  between  and  pleas  in  abatement,  427. 

when  objection  to  jurisdiction  to  be  pleaded,  42^. 

injuries  out  of  the  realm,  427- 

when  the  defendant  may  plead  to  iurisdictionj  429  to  432. 

how  to  frame  the  plea  and  proceed,  431,  2,  3. 

how  to  conclude  plea,  450. 

affidavit  of  truth,  433. 
replications,  &c.  relating  to, 

how  to  reply,  433. 

demurrer  to  plea,  434. 

judgment  upon,  434. 

JUS  POSTUMINII. 

our  law  when  similar,  177 

JUSTICES  OP  THE  PEACE, 

remedy  against,  when  trespass,  137. 

when  case,  144, 5. 
may  plead  general  issue,  496. 

KING, 

what  matters  relatiog  to,  need  ngt  be  stated  in  pleading,  217. 

4LANDLORD  AND  TENANT,  (see  titles  Covenant,  Caoe,  Rent,  Uc) 
how  to  sue,  93. 

action  by,  against  sheriff  for  not  paying  year's  rent,  144.  [36,  40. 

when  lessee, is  liable  to  be  sued  and  how  notwithstanding  assignment,  34, 
under  lessee,  when  not  liable,  36. 
I 

LAW, 

mitter  of  not  traversable,  587. 
mistake  of,  234.  224. 

LEAVE  OF  THE  COURT,. 

whether  to  be  sUted  in  a  declaration,  331. 
should  be  sUted  in  a  second  plea,  &c.  542,  3. 
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LEGACY, 

wben  recorertble  at  law»  91. 

when  legatee  may  rapport  treapass,  8ce.  16r. 

LEGAL  LIABILITT. 

•aaumpait  upon  it,  9I9  2, 3. 
debt  upon,  102. 

atatement  of  the  eonaideration  in  pleading,  295. 
the  promiae,  to  be  alleged,  299. 

LEGAL  OPERATION. 

facta  to  be  atated  according  to,  10  a  declaration,  S02.  351* 
in  a  plea,  518.  351,  2. 

LESSEE,  (aee  title  Landlord  and  T^erumt,) 

LIBELi  (aee  titlea  Slander,  Ca§e,  Innuendo.) 

action  for,  liea  agiiinat  two,  73.  '     * 

TJBERUM  TENEMBNTUM,  PLEA  OF, 

when  advisable  to  plead  it  in  trespass,  494,-5. 

may  be  given  in  evidence  under  general  issue,  494,  5. 

replication  to,, 

1.  denying  defendant's  title,  565. 

2.  stating  a  demise  from  defendant,  ^66. 

3.  stating  a  title  before  the  defendant's,  ib. 

4.  new  assigning  the  trespasses,' 16. 

when  necessary,  (see  title  J^Tew  Asngnmenis.)  606,  T- 

LICEKSB, 

must  be  pleaded  in  trespass,  495. 
need  not  in  case,  487> 
replication  denying  it,  567. 

stating  a  revocation,  &c.  567,  606. 

LIMITATIONS,  STATUTE  OP, 

actiona  within  what  time  to  be  brought, 
assumpsit,  six  years,  473. 
debt  on  simple  contract,  six  years,  476. 

on  specialties,  no  limitation  but  payment  presumed  after 
twenty  years,  480. 
covenant  no  limitation, 

case  (ej^cept  for  verbal  slander,)  six  years,  490. 
eriminal  conversation,  six  years,  490. 
verbal  slander  if  actionable  in  itself,  two  years,  490. 
trover,  six  years,  490. 
trespass  to  personal  and  rekl  property ,  six  years,  496. 

to  persons,  four  years,  496. 
ejectment  wiihin  twenty  years  after  adverse  possession,  191. 
declaration  by  or  against  executors,  &c.  to  admit  of  evidence  to  take  case 

out  of  statute,  204.  5.  343. 
plea  of,  must  be  pleaded  in  assumpsit,  472. 

should  be  pleaded  in  debt  on  simple  contract,  476. 
in  debt,  on  specialty  plea  of  solvit  ad  or  poat  diem,  480. 
in  an  action  on  the  case,  &c.  490. 

in  trover,  498.  ^ 

in  trespass,  490. 

when  plea  to  be  qualified  to  part  of  declaration,  523. 
how  to  be  pleaded,  (see  forms  2  Vol.) 
replications  to.  what  proper,  554. 

in  caaeof  a  bill  or  note,  622,3. 
trespass,  569.  576. 
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i 

UKITATIONSi  STATUTE  OF^(coftfJfitfed:} 
rtphcaiions^cantinued) 

if  bad  in  part  is  bad  for  the  whole,  618. 
of  the  statute  to  a  plea  of  8et-off«  555. 

VOfiDS  ACT, 

actions  in  case  of,  42. 

discharge  under  a  bar  to  debt  on  the  judgment,  481. 

UOKACY, 

when  lunatic  liable,  65. 
to  be  pleaded  by  attorney,  529. 

lunacy  may  be  given  in  evidence,  oc  pleaded  in  assumpsit,  470*  474. 
in  debt  on  specialty,  479. . 

MALFEASANCE, 

defined,  134. 

JtfALlCIQUS  PROSECUTION, 

of  a  civil  or  criminal  charge,  when  case  is  the  remedy,  136, 7. 167. 
when  trespass  is  proper,  136,  7.  185  to  187. 

MABG1N» 

T«nue  in,  (see  title  Venue,)  267. 

MARINE  LAW, 

when  it  need  not  be  stated  in  pleading,  200. 

MASTER  AND  SERVANT,  (see  titles  Partiea,  Agent,  Factor,  Servant.) 

when  the  master  or  the  servant  should  sue  for  the  battery,  &c.  of  servant, 
when  a  servant  cannot  sue,  48.  [47. 

when  the  master  is  liable  in  case,  68. 

in  trespass,  181. 
remedy  by  master  for  debanchmg  or  beating  servant,  47. 

by  action  on  the  case,  138. 

of  trespass,  165.  2  New  Rep.  476. 
declaration  against  master  for  negligence  of  servant,  381.- 

• 

MESNE  PROFITS. 

trespass  for,  when  advisable  and  proper,  188. 193. 

MILITI4  ACT, 

venue  in  actions  against  officers  acting  under,  279. 
officers  may  plead  general  issue,  496. 

MISCHIEVOUS  ANIMALS,  (see  title  AnimaU,  Cattle^  Bog».) 
when  trespass  or  case  for,  69, 70. 136. 

MISFEASANCE, 
defined,  134. 

MISJOINDER,  (see  titles  Parties,  Action,  Joinder.) 

effect  of  it,  206. 

defendant  may  plead  it  in  abatement,  but  how  more  usual  to  demur,  444 
tdefendant  may  demur  to  the  whole  declaration  in  case  of»  444. 
.'if  there  be  a  demurrer  for  it,  a  nolle  prosequi  cannot  be  entered,  548. 

MISNOMER,  (see  titles  Abatement  and  JVbfW«.) 
in  writ,  trespass  for,  185. 

how  aided  by  declaration  or  otherwise,  249, 250, 1.  256, 7. 
in  plaintiff's  name  and  how  aided,  440,  1. 
in  defendant's  name  and  how  aided,  440, 1. 
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MISNOMER— (cdfilmufc;.) 

plea  of,  how  to  begin,  411,  4l2.  443.  451. 

whether  to  be  pleaded  in  person  or  by  altorneyi  449. 

must  state  christian  and  surname,  445. 

may  plead  both  mistake  in  christian  and  surname  in  one  plea,  4I7« 

how  plea  concludes,  451. 
replication,  ScQf-to, 

when  platntiflT  may  amend  or  enter  a  cassetur,  454. 

replication  of  estoppel  by  defendant's  appearance,  454. 

how  to  conclude,  454,  5.-  \^pScationf  £^c. 

qualities  and  forms  of  these'  pleadings,  (see  titles  Matement,  Be- 

MODKRATE  CORRECTION, 
plea  of,  492. 
replication  to,  shewing  excessive  battery,  605.  > 

MODO  ET  FORMA. 

what 'is  put  in  issue  by  these  words  in  a  plea,  469,  470. 

in  a  replication,  596.  -^ 

^  MOLLITER  MAXUS  IMPOSSUIT,  (see  title  Treapats.) 

'*^'  plea  of  to  preserve  ihe  peace,  492. 

when  not  advisable  to  plead  specially,  503,  4. 

i 

MONEY  COUNTS. 

when  proper,  340  to  343. 

forms  of,  334  to  336. 

had  and  received  when  it  lies,  341,  2. 

MONEY  HAD  AND  RECEIVED,  (see  title  Had  and  Heceived.) 
when  assumpsit  lies  for  money,  90, 1.  99.  341,  3. 
when  trover  lies  for  it,  149. 

MOTIVE,  (see  title  Intent.) 

MUTUAL  CONDITIONS. 

nature  and  effect  of,  309- 

NAMES,  (see  title  Misnomer.)  ,  r     , 

not  necessary  to  repeat  them;  may  say  "  the  said  plaintiffs,    or  "  defend^ 

ants,"  &c.  256. 
of  third  persons  how  to  be  stated,  &c.  257. 
consequences  of  mistake  in  placing  of  it,  257< 

. 

NEGATIVE  PREGNANT. 

instances  of,  (see  title  Traverse,)  518.  9. 
what  amounts  to,  in  a  traverse,  586,  7. 

NE  UNQUES  EXECUTOR  OR  ADMINISTRATOR. 

plea  of,  484,  5.  , 

replication  to  it,  557* 

NEW  ASSIGNMENTS. 

distinction  between  it  and  a  replication,  601. 

and  a  departure,  601, 2. 
nature  and  use  of  it,  to  avoid  an  evasive  plea,  Stc.  601,  2. 
what  matters  may  be  new  assigned,  602. 
mtist  be  consistent  with  the  declaration,  602.  612.  ,    ^ 

when  the  plaintiff  may  traverse  the  plea  and  also  now  MSign,  oOZ. 
when  the  plaintiff  should  merely  new  assign,  602. 
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XEW  ASSIGNMENTS— (con/ta7ieJ.) 

in  what  cases  it  may  be  made  and  is  necessary, 
in  actions  ex  contractu,  602,  3. 
not  in  replevin^  602. 
in  actions  on  the  case,  603. 
^  in  trespass  to  persons,  604. 

to  personal  property,  605. 
to  real  properly,  606  to  610. 
replications  in  the  nature  of,  609. 
costs  relating  to,  609. 
forms  of,  two  modes  of  inlrodiirinR"  the  matter  new  assig'ned,  610. 

1,  where  the  plaintifT  denies  the  plea  and  also  new  a&signs,  610. 
'   2,  wliere  the  plaintiff  merely  new  assig-ns,  610. 
body  of  and  requisites  as  to  certainty,  Stc.  611. 
,  must  shew  the  otiier  trespasses  or  matter  complained  of,  ib. 

when  the  new  assignment  relates  to  place,  611. 

to  lime,  &c.  611. 
must  be  of  material  matter,  612. 
must  be  of  similar  trespasses  as  in  decfaratton,  612. 

as  those  pleaded  to,  612. 
conclusion  of,  612. 

prayer  of  JMf^gment  unneces.sary,  613. 
pleas  upon  new  assignment,  613.  • 

defendant  may  plead  precisely  as  to  a  declaration,  613. 

may  plead  double,  613. 
not  necessaiy  to  plead  de  novo  wliat  was  covered  by  the  plea,  613,  4. 
can't  plead  that  the  trespasses  are  the  same,  &,c.614. 
replications  to  pleas  to  new  assignment,  614. 

NIL  DEBF4T,  (see  title  Debt,  picas  in) 

when  a  proper  plea  in  debt,  476,  7,  8. 

an  improper  plea  in  assumpsit,  and  plaintiff  may  sign  judgment,  507. 

when  best  to  demur,  507. 

NILHABUIT,  (see  title  Estoppel)  * 

when  no  plea,  347,  8  477.  S7S.  ,  • 

in  replevin  bad,  561. 

replication  or  demurrer  to  it,  575. 
«  . 

lyOLLE  PROSEQUI. 

when  it  mayor  not  be  entered  against  onenf  several  defendants,  32,3  545. 
when  it  may  be  entered  to  part  or  whole  of  cause  of  action,  548.  [548. 
not  in  case  of  misjoinder,  after  demurrer,  548. 

.NON  ASSUMPSIT,  (see  title  ./?5S7/fn/»nr,/;/^a«m) 

an  improper  plea  in  debt  and  plaintiff  may  sign  judgment,  507. 

.  • 

NON  CEPIT,  (see  ixXlQ  JR^pIevin,  fA^'f^s  in.) 

what  it  puts' in  issue,  490.  359. 

avowry  or  cognizance  for  a  reflurn,  490. 

when  not  proper,  491. 

NON  DAMNIFICATUS. 

when  a  good  plea,  480. 
g  replication  to  it,  556. 

NON  DETINET, 

when  a  proper  pica  in  debt,  476. 

in  detinue,  484. 

NON  DIMISIT. 

bad  plea,  477. 

NON  EST  FACTUM,  (see  title  Debt,  Covemwt,  pleas  in.) 

when  proper  and  what  jiiay  be  given  in  evidence  umkr  it,  478,  9,  480. 
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NONFFAZAXCE. 

defined,  134. 

m 

NON  INFRKniT  COWENTIONEM. 

a  bad  plea,  515. 

« 

NONJOINDER  OF  A  PARTY,  (see  title  Partiei.) 
when  lo  bj  pleuded  in  abatement,  441,  2. 
when  the  ^^ronnd  of  nonsuit,  442. 
of  assignees  or  execuiors,  ib. 
when  the  plaint iif  cannot  amend,  454. 
how  to  be  pleaded  in  abatement,  441. 

NONSUIT. 

what  a  cause  of,  194. 

4  ^ 

NOT  GUILTY,  (see  titles  Case,  Trover ^  Trespass^  and  Debt, pleas  in.) 

NOTICE. 

when  the  plaintiff  or  defendant  must  aver  it,  319. 
how  10  be  alle.q^ed,  322. 
consequences  o^  omission,  322. 

NOVEL  ASSIGNMENT,  (see  title  jXtrw  Msi^nment  ) 

NUISANCE. 

who  may  sue  for  it,  54,  5.  .  ' 

who  may  bt-  sued,  T7. 

remedy  for  when  case  or  trespass,  136.  142. 

NUL  T1EL  RECORD,  (see  title  Debt,  pleas  in.) 

when  a  proper  plea.  480. 
♦  conclusion  of,  5ij7' 

replication  to  a  ple*.i«6iuiing  a  record,  556,  7.  , 

form  of  it,  571,  2. 
to  a  plea  denying  a  record,  572. 

OFFICER,  (see  title  Sheriff,  Vevrte.  6fr  )  ^ 

when  liable  to  an  action  of  trespass,  &c.  185,  6.     , 

OFFICES. ' 

declaration  for  disturbance  of,  368. 

ORDER  OF  PLEADING. 

what  to  be  observed  and  consequences  of  non-observance,  425.  ,     , 

OUSTER. 

what  amounts  to  in  general,  192. 

in  case  of  tenants  in  common,  180. 192. 

OUTLAWRY. 

li'le  of  declarAtion  where  one  defendant  has  been  outlawed,  263.  i 

form  of  declaration  in  case  of,  290 

of  plaintiff  when  to  be  pleaded,  436  473.  635. 

in  abatement  or  bar,  4.>5,  6. 
two  outlawries  cannot  be  pleaded,  447. 

ONERARI  NON. 

when  proper  in  a  plea,  531.  * 


OWNER  OF  SHIP, 

when  he  may  sue,  5. 
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OWNER  OF  ^niP-'(conUnHed) 

when  he  may  be  sued,  23,  24. 

OYER, 

defined,  414-     . 

form  of  craving  it  in  a  plea,  410,  411. 

when  it  may  be  craved,  414. 

of"  a  fleed  necessarily  stated  with  a  profert,  414. 

not  of  a  deed  unnecessarily  slaied,  415.  350. 

^not  of  the  writ,  415.  249.  438,  9. 

consequence  of  demftndmg,  439. 

not  of  a  deed  not  pleaded  with  a  profiert,  415. 
when  defect  in  craving-  of  will  be  aided,  415. 

when  oyer  must  be  craved  in  order  lo  demur,  &c.  415,  6.  ^ 

when  proper,  416. 
denial  of  oyer  when  error,  417. 
how  to  plead  after  it,  417. 
when  plaintiff  may  pray  an  enrolment,  417. 
how  lo  entitle  the  plea  in  case  of,  417,  8. 

the  \ji  hole  of  ttie  deed  to  be  set  forth  and  cOHsequence  of  not  doing  so,  418. 
how  much  of  another  deed,  419. 

when  sufficient  to  crave  oyer  of,  and  state  only  condition  of  bond,  419,420. 
consequences  of  the  deed  being  slated,  420. 

PABCENEKS,  . 

when  tliey  ought  to  join  as  plaintiffs,  10. 
how  to  be  sued,  29. 
♦    avowries  by,  543. 

PARENT, 

when  he  may  sue  for  a  tort  to  the  person  of  his  child,  47. 

when  advisable  to  proceed  in  name  of  the  child,  47.  ' 

i 

PARLIAMENT, 

what  matters  relating  to  need  not  be  stated  in  pleading,  217.  \ 

PARTICULAR  ESTATE,  (see  title  "Pleaded.")  ' 

m 

PARTIES  TO  ACTIONS, 

who  to  be, 
general  rule,  1- 

JN  ACTIONS  XX  CONTRACTU,  1  tO  45. 

Plaintiffs,  who  may  or  should  be,  3. 

between  original  parties,  and  with  reference  to  their  interett, 

3  to  5. 

by  consignee  of  goods,  3. 

when  a  jomt  or  several  covenant,  3,  4. 

legal  or  beneficial  interest,  3  to  5. 

upon  a  deed  inter  partes,  4. 

when  by  an  agent,  factor,  broker,  auctioneer,  &C.  5. 
with  reference  to  the  number  of  pUiin tiffs,  5  lo  10. 

who  must  join  or  may  sue  scveiaily,  5,  6. 

nonjoinder  of  a  plaintiff'  how  to  be  objected  to,  7,  8.  13. 

who  may  or  cannot  join,  8  to  10.  f  8,  9. 

misjoinder  of  several  plaintiffs  how  to  be  objecu  d  to, 
when  the  interest  in  the  contract  has  been  assigned.  10  lo  11. 

in  the  case  of  personal  contracts  assignor  must  sue,  10. 

unless  upon  an  express  promise  to  assignee  on  new 
consideration,  10 

in  case  of  covenant  running  with  land,  11. 

assignees  of  bankrupt  or  insolvent  debtor,  lli 

trustee  under  composition  deed,  11. 
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PARTIES  TO  ACTIONS-(cenrin«cd). 

IN  ACTIONS  EX  CONTBACTU (cOTltUlUcd.) 

Plaintiffst  who  to  be— (cowrmweJ.) 

when  one  of  several  pa.rtners,  oblijrees,  Sec  is  ilead,  11  to  12. 
aclion  must  be  in  name  of  survivor,  11  to  12. 
when  in  name  of  executor  of  deceased  party,  12. 
in  case  of  f/**rt/'/j  of  all  purtnera^  covenantee  s,  &c.  12,  15. 
in  case  of  a  personal  contract,  12,  13. 

must  bo  brought  by  executor  or  adminislrAlor,  of  sur- 
^  viving"  partner,  8cc.  12. 

all  executors  must  join,  13. 
'      nonjoinder  how  to  be  objected  to,  13. 
►  what  demands  he  may  sue  for  as  executor,  13,  14. 

executor  of  exefcuior  may  sue,  14. 
but  not  administrator  of  executor  or  executor  of  ad- 
ministrator, 14. 
not  an  infant  executor,  14. 
in  case  of  a  covenuni  running  with  land',  18.  14- 
wh?n  by  executor,  heir  or  devisee,  13,  14. 
in  c.ise  of  bankruptcy^  15,  16. 

when  aasij^Tues  may  sue  and  how,  15,  16. 
uhen  thty  cannot  sue,  15,  16.  11. 
wliat  demands  they  muy  sue  for  or  join,  15,  16. 
wlien  the  soUt-ni  partner  must  join,  15. 
»  when  tl»e  bankrupt  may  stie,  15,  16  10. 

in  case  of  an  inaolvent  debtor^  16,  (in  torts,  59.)  * 

in  case  of  marriage^  17  to  23,  (in  torts,  60)  • 

wife  cannot  sue  alone  unless  husband  be  transported,  17. 
must  join  on  contracts  miide  r>efore  marriage,  17,  18. 
or  when  wife  is  executrix,  18. 

unless  on  express  contract  to  husband  on  new  consi- 
deration, 18. 
wife  when  she  may  join  on  personal  contracts,  18,  19. 

for  rent,  &c.  of  her  land  slie  may  join,  19»  20, 
if  husband  survive  when  he  may  s  e,  20,  21. 
if  wife  survive  when  she  may  sue,  21,  22. 
consequences  of  mistake,  22. 

Defendants  who  to  be, 

between  the  original  parties  and  with  reference  to  liability,  23. 
captain  of  a  troop,  owner  of  a  shrp,  &c.  23. 
atiorney  or  at^ent  when  liable,  24,  5. 
against  partners,  tenants  in  cormiion,  &r..  25. 
with   reference  to  number  of  defendants  and  who  must  be  join- 
ed, '28. 
mode  of  taking  advantage  of  omission,  29. 
who  m.-ty  be  joined,  31. 
and  conseqiienrcs  of  objection, 
gener.il  ohservalinns,  33  io  34. 
in    case   of    clian..^e  of    credit   and    covenants    running  liiith    Uie 

land,  34  *  . 

where  one  of  several  obligors  is  dead,  37. 
in  case  of  execvitors,  administrators,  heirs  and  devisees,  37. 
in  case  of  bankruptcy,  40 
in  case  of  insolvency,  42- 
•        in  case  of  marriage,  42  to  45.  " 

I  »'  AITIONS  EX  DELICTO,   45  tO  83. 

Plaintiffs^  who  to  be, 

with  reference  to  the  plaintiff's  interest,  45. 
must  be  leL,'.'\l  owner,  45,  6 
for  injuries  to  the  person,  46. 

personal  property,  48. 
real  property,  49- 
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PARTIES  TO  ArrnONS— (conftVitted  ) 

iir  ACTIONS  Kx  DELICTO— (con^irtned) 
PMntiffi^  who  to  be— (con/iniierf.) 

with  reference  to  the  number  of  plaintiffs* 

when  they  must  or  may  join  or  sever,  51  to  53. 
consequences  of  too  many  or  too  few,  53,  4.    . 
where  the  interest  in  the  property  has  been  assigned,- 54 
when  one  of  several  parties  is  dead,  55. 
where  a  sole  parly  injured  is  dead,  56  to  59.  * . 

in  case  of  bankruptcy,  59. 
in  case  of  marriage,  60  to  65. 
DefemJantSy  who  to  be, 
who  liable  to  be  sued  for  torts,  65. 
infants,  65. 
feme  coverts,  65. 
corporations  not,  65,  6. 
a  judge,  &c.  66.-6  T.  R.  449,  450. 
inhabitants  of  a  county,  66. 
trustee,  66. 

jointenants  and  tenants  in  common,  66. 
agents,  67  69. 
master  or  principal,  68. 
for  animals,  69,  70,  1,  2. 
for  real  property,  71. 
who  may  be  jointly  sued  and  who  not, 

and  consequences  of  mistake,  73  to  77. 
where  the  interest  in  the  land  has  been  assigned,  77. 
in  case  of  the  death  of  the  wrong  doer,  77. 

in  case  of  the  bankruptcy  or  insolvency  of  the  wrong  doer,  80,  1. 
in  case  of  marriage,  81,  2 

BTATEMENT    OF,  WITH  WHAT  CEHTAIHTr  IN  A  DECLARATION,  &C.  256,  7. 

PARTNERS,  (see  title  Parties.) 

when  they  must  or  need  not  sue  jointly,  26,  7,  8. 

when  they  may  sue  each  oiher,  25  to  34,  96,  98. 

how  to  sue  in  case  of  bankruptcy,  15. 

when  survivor  may  include  a  demand  in  his  own  right,  12. 

when  survivor  need  not  state  death  of  his  partner,  12.  ^7, 

covenant  between,  when  of  no  avail  against  a  creditor,  34. 

when  one  is  discharged  by  the  act  of  the  other,  35, 

what  demands  may  be  included  or  set  off  in  action  against  survivor,  37. 

PART  PERFORVIANCE,  (see  title  Performance) 
when  sufHcient  to  entitle  a  party  to  sue,  314. 

PATENT. 

remedy  for  injuries  to  infringement  of,  141. 

^PAWNBROKER. 

when  he  may  sue  for  torts  to  property  in  his  possession,  48. 

PAYMENT, 

may  be  given  in  evidence  in  assumpsit  tsnder  general  issue,  471,  2. 

may  be  pleaded,  474,  5. 

must  be  pleaded  in  action  on  a  specialty  and  how,  480. 

PENAL  ACTION,  AND  STATUTE,  (sec  title  Statute.) 
action  of  when  it  may  be  againsc  several,  73,  4.  " 
when  action  lies,  105 
who  may  sue  m  it,  105.  145. 
venue  in  actions  on,  276  280.  3  Astr.  871. 
dccL-xration  on,  356  to  360. 
no  damages  to  be  stated  in,  397;  8. 
pleas  in,  pendency  of  a  prior  action,  443. 

PENALTY. 

when  damages  beyond  it  recoverable,  114. 
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PENDENCY. 

of  another  action,  (see  title  ^utor  Action  Peiuleiu.) 

PERFORMANCE. 

by  plaintiff  of  condition  precedent  how  he  should  state  it,  316. 

excuse  of  how  to  be  stated,  317. 

replication  to  plea  of,  when  it  must  state  a  breach,  556. 

PER  FRAUDEM ,  (see  title  Fraud  ) 

particulars  of  fraud,  when  need  not  be  stated,  553. 

PER  QUOD  ACTIO  ACCREVIT. 

Allegation  of  in  debt  in  general,  345,  6. 

on  statutes,  359. 

PEW. 

remedy  for  obstructing  of,  when  case,  and  when  trespass,  143.  175. 
declaration  for  disturbance  of,  367.  - 

PISCARY,  (see  title  Fish  and  Fishery.)  j 

PLACE,  (sec  title  Venue.) 

what  the  courts  take  judicial  notice  of,  222. 
when  not  material  (see  title  Veiiue.)  384,  5. 

PLAINTIFFS,  who  to  be,  (see  title  Partiet.) 

1 

PLEADINGS  IN  GENERAL.  *        *  i 

parties  to  an  action  who  to  be,  See.  (see  title  Parties.) 
form  of  actions,  &c.  (see  title  Actions.) 
joinder  in  action,  (see  title  Joinder.) 

election  of  actions,  (see  title  Election  of  Actions.)  I 

of  pleading  in  general,  215.  | 

definition  of,  statement  of  facts  and  not  argument  or  law,  215. 

1.  tohat  facts  necessary  to  be  stated  and  what  not,  216.  H 

1st.  not  facts  of  which  courts  will  take  notice,  217  to  128.  ! 

matters  relating  to  the  king,  217. 

matters  relacing  to  the  parliament  and  stafutes,  217,  8.  * 

^  '  .  common  law  rights  and  duties  and  general  customs^  219. 

ecclesiastical,  civil  and  marine  law,  220. 

customs  of  gavelkind,  &r.  220. 

terms,  calendar,  days  of  week,  &c  221,  2. 

division  of  England,  &c  222.  ,,  4 

meaning  of  peculiar  English  words,  222,  3.  I 

course  of  proceedings  in  superior  courts,  &c.  223,  4»  5. 

privileges  of  their  officers,  224.  [7,  8.  .3 

2dly,  where  the  law  presumes  a  fact  it  need  not  be  stated,  226,        ,  ^ 

v3dly,  not  necessary  to  slate  matters  which  should  be  stated  by  1 

the  01  her  side,  228.  '  \ 

4thly,  statement  of  legal  fictions,  &c.  229. 
5thly,  of  duplicity,  230. 
Ctlily,  of  unnecessary  statements,  231. 
7tlily,  of  superfluity  and  repugnancy,  232,  3,  4.  1 

2.  the  mode  of  stating  the  facts,  235  to  241. 

when  no  precise  formal  wards  necessary,  235. 
of  certainty  in  pleading,  236.  , 

3.  rules  of  constructions,  241    o  243. 

4.  division  of  pleadings,  243,  4. 

of  the  praecipe,  (see  title  Pracipe^)  245  to  248. 

of  the  declaration,  (see  title  Declaration,  &c.)  248  to  402 
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PLEAUFNGS  IK  GENERAL— (conrwwerf.) 

of  the  claim  of  conusance,  (see  title  Conusance.) 

of  appearance,  defence,' oyer,  and  imparlances,  (see  those  titles,)  402. 

of  pleas  to  the  jurisdiction,  (see  title  Jurisdiction,)  427. 

of  pleas  in  abatement,  (see  title  ^batemeJity)  434. 

of  pleas  in  bar,  (see  title  JPleas  in  bar.) 

of  replications  and  new  assignments,  (see  iiile  Replications  and  JVho  •^ar 

si^nments.) 
of  rejoinders,  (see  title  Bejoindcra.) 
of  issues,  (see  title  Issue.) 
of  repleaders,  (see  title  Repleaders.) 
of  pleas  puis  darrein  contmuance,  (see  that  title.) 
of  demurrers  and  joinders,  (see  title  Demurrers.) 


PLEAS  IN  GENERAL, 

order  of  pleading  and  consequence  of  non-observance  of  it,  425. 

to  the  jurisdiction  of  the  court,  (see  title  Jurisdiction,)  425.  7. 

in  abatement  and  proceedings  therein,  (see  title  jibatementf)  434  to  459. 

in  bar,  459  to  548. 

defined  and  several  descriptions,  459. 

criterion  of,  445. 

must  be  matter  of  defence  at  law  not  in  equity,  459. 

when  not  of  matter  of  practice,  460.  ^ 

an.ilyiical  tables  of,  461  to  465. 

general  observations  when  general  issue  or  special  plea  proper, 

465  to  468. 
of  the  several  pleas  in  bar, 
the  several  sorts, 

assumpsit,  (see  title  Assumpsit.)  469  to  475. 

in  debt,  (see  title  Debt,)  475  to  482. 

in  covenant,  (see  title  Covenant ,)  482,  483. 

in  account,  (see  title  Jlccount,)  483,  484. 

in  detinue,  (see  title  Detinue,)  484. 

in  actions  by  or  ajjainst  executors,  heirs,  &c.  484  to 

in  case,  (see  title  Cascr)  486  to  490.  [486. 

in  trover,  (see  title  Trover,)  490. 

in  replevin,  (see  title  Replevin,)  490  to  491. 

in  trespass,  (see  title  Trespass,)  491  to  497. 

in  ejectment,  497. 

of  pleading  the  general  issue  or  a  special  plea  in  general,  497 

to  504. 
of  giving  colour,  498  to  503.  « 

when  advisable  to  plead  specially,  with  reference 

all  defences  to  be  pleaded,  504.  [to  costs,  503. 

of  sham  and  issuable  pleas,  505. 

of  the  qualities  of  pleas  in  bar, 

must  be  conformable  to  the  count,  507. 

if  not  when  plaintiff  may  sigfn  judgment,  507. 
roust  answer  all  assumed  to  be  answered  and  no  more,  509. 
mustconfess  the  facts  pleaded  to,  511. 
must  be  single,  511.  ^ 

must  be  certain,  513  to  518. 
•      must  be  direct  and  positive  and  not  argumentative,  518,  519. 
must  be  capable  of  trial,  519. 
must  be  true,  (see  title  Sham  Plea,)  520. 
rules  of  construction, 

construction  against  the  plea,  when  ambigtious,  521  to  523. 
if  bad  in  part  considered  bad  for  the  whole,  5T3. 
when  surplusage  or  repugnancy  vitiates,  524  to  525. 

of  the  forms  and  parts  of  pleas  in  bar, 

analytical  table  of  the  parts,  526.  / 

general  form  given,  527. 

( ■ 
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PLEAS  IN  GV.SE.H M.-^icontiniied.) 

tiile  of  vhe  court,  527  422. 
title  of  the  term,  527.  447.  8. 

when  a  special  title  proper,  527,  8. 
numcs  of  the  parties  in  margin,  528. 
the  commencemeni  of  the  plea,  528 

name  of  the  defendant,  528. 

appearance  in  person  or  attorney,  529.  410  to  412. 
defence,  529,  530  410  to  414. 
by  what  attorney,  &c.  530. 
to  a  part  of  cause  of  action,  531,  2,  3. 
to  several  counts,  Sic.  533. 
the  body  of  the  plea,  554,  5. 
the  conclusion,  535. 

vviicn  to  conclude  to  the  country,  635,  6,  7. 
when  with  a  verification,  537. 
when  to  the  record,  538. 
prayer  of  judgment,  539. 
defects  m  conclusion,  when  aided,  540. 
Of  several  pfeas  in  bar  under  statute  Ann.  540. 
confined  to  courts  of  record,  541. 
what  double  pleas  allowed  in  court  of  record,  541. 
eacii  plea  must  be  vrdid  in  itself,  543. 
form  of  in  general,  542,  3. 
^  Of  pleas  by  severul  defendants,  543  to  546,  447- 

when  they  may  join  or  must  sever,  543. 
consequences  of  their  joining,  545. 
form  of  plea  by  several,  543  to  546. 
replication  and  demurrer,  8tc.  to,  546. 
DefecU  in  pleas  wlien  aided,  and  how,  546,  7. 

OF  PLEAS  izr  UAR  IN  RF.PLKvrN,  (scc  titles  Replevin  and  Replication.) 
OF  PLEAS  PUIS  DATiHF.iN  roNTiNiANCE,  and  pending  action,  (see  title  Puit 
Darrein f  &c.) 

PLEDGES. 

when  to  be  added,  401. 
not  necessary,  401. 


^ 
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PLENE  ADMTNTSTUAVIT,  (see  title  Executor.) 
Plea  of,  485. 
replication  to,  557. 

of  taking  judgment  of  assets,  quando,  Sec.  548. 

ft 

PQLICY  BROKER. 

when  he  may  sue,  5. 
when  liable  to  be  sued,  25. 
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POOR  RATES. 

general  avowry  for,  491. 

POSSESSION. 

wlien  essential  to  support  trespass;  as  to  personalty,  166  to  168. 
'    ^  as  to  real  properly,  175,  6. 

when  sufficient  to  declare  upon  plaintiffi,  365.  358. 

defendants,  369. 


t 
f 


POUXD  BREACH. 

remedy  for,  140. 


POUNDKEEPKR. 
V  when  not  able  to  be  sued,  67. 
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FRACTICE, 

when  nifttter  of  not  pleadable,  460. 

FRJBCIPE  AND  ORIGINAL  WRIT.  • 

when  to  proceed  by  orig'itial  writ,  345. 
form  of  in  assumpsit,  245  to  247. 

in  trespass,  but  unusual,  245. 

in  debt  and  covenant,  247,  8. 

1PBAYER  OF  JUDGMENT. 

in  a  plea,  general  rule,  445,  6^ 

PRECEDENT  CONDITION,  (sec  title  CotuUtim  Precedent.) 

PRECEDENTS  IN  PLEADING. 

why  to  be  adhered  to,  236.  86. 

PRJEDICTUS,  242.— 11  East,  513. 

PRECLUDI-NON. 

what  part  of  replication  so  termed,  573. 
how  to  be  framed,  if  to  a  part  of  plea,  ib. 

PREMATURE  ACTION. 

consequences,  442. 

plea  o\\  though  not  usual,  442. 

PREMIUMS  OF  INSURANCE. 

who  liable  to  be  sued  for,  25. 

PRESCRIPTION. 

how  to  be  stated,  363. 
p  freeholder  to  prescribe,  copyholder  ti'hen  not,  561. 

who  may  join  in,  544. 

* 

PRINCIPAL,  (see  title  A^ent^  Matter ,  Owner,  &c.) 
when  he  may  sue,  5. 

PRISONER,  (see  title  Retcue.) 

declaration  against  in  custody  of  sheriflT,  8cc.  287,  8.  • 

PRIVILEGES. 

of  what  the  court  will  take  notice  without  pleading,  224. 
of  person,  plea  of,  (see  title  Abatement f)  430. 
how  plea  concludes,  450. 

)  PRIVrTY  OF  ESTATE  AND  CONTRACT; 

nature  of,  274,  5,  6.  f 

PROCESS. 

not  bailablei  declaration  need  not  correspond  with,  when,  34. 
justification  under,  must  be  stated,  492,  3.  5,  6. 
replications  to  pleas  justifying  under,  564,  569. 
new  assignments  relating  to,  (see  title  J^'eio  Asti^nments.) 

FROCHEIN  AMI. 

of  declaring  by,  291. 
of  pleading  by,  449. 

\  '  '      ■■  3  T 
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PROFERT.  U 

the  nature  and  form  of  it,  348  to  351. 

when  a  profert  or  an  excuse  for  omission  necessary,  348  to  351. 
at  the  end  of  dedhraiion  of  letters  testamentary.  &c  400.  \ 

omission  of,  only  ground  of  special  demurrer,  350  460.  ^; 

whether  an  unnecessary  profert  entitles  the  other  party  to  oyefi  415. 

PROLIXITY. 

when  short  pleading  allowed  to  avoid  it,  240.  ^ 

PROMISSORY  NOTE,  (see  title  Ma  of  Exchange.)  j 

PROPERTY. 

what  sufficient  in  personal  property  to  support  trespass,  166,  7  I 

what  sufficient  in  real  property,  (see  title  Posscaiion,)  ^ 

*     pleadable  in  abatement  or  bar  in  replevin,  434,  5. 

PROTESTANDO. 

deHned,  &c. 

in  general,  589  to  592.  ^                                          i 

replication  protesting'-  delivery  of  a  pipe  of  wine  in  satisfaction,  589-  ' 

protesting  a  writ  and  warrant,  589.  \ 

nature  and  utility  of  it,  590.  J 

what  matter  may  be  protested,  590.  i 

detect  in,  const^quence  of,  590,  1.  j 

form  of,  in  a  plea,  591.  ! 

^                     in  a  replication,  591.  \ 


PROUT  PATRT  PER  RECORDUM. 

wlieii  nect'hsary  to  be  allet^ed,  356. 
oniibbion  of,  liow  to  be  objected  to,  356. 

PUIS  DARREIN  CONTINUANCE. 

plea  of  when  proper,  532. 
pleas  of  in  general,  634  to  638. 

how  to  plead  matter  arising  pending  suit  and  before  issue,  634,  5,  6. 

after  issue,  635,  6. 

what  matters  so  pleadable,  635,  6. 

is  not  a  departure,  623. 

in  abatement,  636. 

judp^ment  upon,  peremptory,  ib.  45T. 

in  bar,  636. 

nature  of,  636. 

time  when  to  be  pleaded, 

in  bank,  636,  7. 

at  nisi  prius  and  when,  637. 
requisites  of,  637. 
forms  of,  637,  8- 
affidavit  of  truth,  638. 
eft'ect  and  other  parts  relating"  to,  ib. 
marriage  of  plaintiff  pending  action,  437. 

PURCHASER. 

of  u  frethold  or  a  term,  how  to  declare  on  a  lease,  347. 

QUANTUM  MERUIT  COUNT. 

in  assumpsit,  335. 

not  necessary  though  usual,  337. 

in  debt,  101,  345. 


». 


INDEX.  515 

QUANTUM  VALEBANT  COUNT. 

Hl  assumpsit  not  necessary  though^usual,  335.  337. 
in  debt,  101.  345. 

QU-E  SUNT  EADEM. 

X)f  this  allegation  In  conclusion  of  a  plea,  534,  5. 

in  case  of  a  united  plea  to  several  different  trespasses,  533, 4. 

QUI  TAM,  (see  title  Penal  Statute.) 

when  necessary  so  to  declare,  356. 

RfiADINESS. 

to  perform  condition  precedent,  averments  of,  310  to  325. 

REAL  PROPERTY. 

case  for  injuries  to,  when  proper,  141,  2. 
trespass  for  injuries  to,  wheil  proper,  141,  2. 

REBUTTERS. 

nature  of,  &c.  629. 

RECOGNIZANCES  OF  BAIL.  , 

what  the  best  remedy  on,  104. 
declaration  on  it,  354. 

prout  patet  per  recordum,  356. 
plea  of  nul  nel  record, 
replication  to  plea  of,  no  capias  ad  satisfaciendum,  S5T. 

RECORD,  (see  title  JVul  Hel  Record.) 

when  trover  does  not  lie  for  conversion  of  it,  150. 
declaration  on,  (see  title  Debt.)  354  to  SS6» 

REFERENCE  TO  DEED, 
statement  of  it,  352. 

REJOINDERS, 

defined,  627. 

gove^^ned  by  the  same  rules  as  pleas,  ib, 

must  not  depart  from  the  plea,  (see  title  Departure^)  627. 

cannot  obtain  leave  to  rejoin  double  or  several  matters,  627. 

similiter  and  form  of,  627,  8. 

conclusion  with  verification,  when  necessary,  &c.  628. 

conclusion  to  rejoinder  denying  several  matters,  629. 

RELATIVE  RIGHTS, 

remedies  for  injuries  to,  134.  137. 
declaration  for  injuries  to,  365. 

RELEASE, 

may  be  given  in  evidence  in  assumpsit,  471. 

in  case,  486,  7. 
must  be  pleaded  in  actions  on  specialty,  480. 

.   in  trespass,  486.  496. 
replications  to  plea  of  in  assumpsit,  55Z. 

in  trespass,  569. 
puis  darrein  continuance,  plea  of„  (see  title  Puis  Darrein,  Sec.) 

•  RENT, 

recoverable  by  whom.  11. 
against  whom,  35, 6; 
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VEKT -^continued) 

how  recoverable  in  astumpslt,  338. 
in  debt,  103  35,  6. 

when  not,  106.35. 
in  covenant,  35,  6  106. 
wlitrn  not,  112- 
avowrv  or  cognisance  for,  491. 

REPLEADER, 

when  avrarded  in  case  of  an  immaterial  issue,  631,  2 

when  granted  before  trial,  633. 

denial  of  it  when  error,  ib. 

judgment  and  proceeding  de  novo,  633. 

DO  costs  are  payable  by  either  par^y,  633. 

not  after  a  default  at  nisi  prius,  633 

when  not  after  di-m«jrrer,  &c.  ib. 

distinction  between  it  and  a  judgment  non  obstante  Teredicto*  6^. 

BESCDE,  140.  * 

B|:plevin,  action  of, 

when  the  action  lies  in  general,  157.       ' 

the  nature  of  the  action,  138.  . 

for  what  property  it  lies,  158. 
who  may  support  it,  158. 
for  what  injury  it  lies,  159. 

the  pleadings,  judgment  and  costs  In,  in  generati  161,  3. 
declaration, 

title  of  court  and  term,  261  to  264. 
Tenue  in,  (see  title  Vemte.) 
commencement,  285  to  292. 
statement  of  the  property,  363.  161. 

pUintiff's  property  therein,  265, 

the  injury,  161.  380.  383,  4,  5. 

damages,  &c  385. 
conclusion,  397  to  400. 
pledges,  400. 
pleas,  avowries  and  cognisances  in,  « 

plea  in  abatement  or  brir  of  property,  &c.  434. 
non  cepii  when  proper,  490. 

evidence  under  it,  159. 
cepit  in  alio  loco,  490, 1.  « 

not  guilty  when  allowed,  491.- 
avowrios,  &c.  tor  rent,  &c.  491. 
t  by  tenants  in  common,  joint  tenants,  &c.  9, 10.  543,  4. 

words  of  avowry  instead  of  concmsancc  not  material,  531, 
picas  tVi  bar  to  avowries  and  cognisances,  &c. 
may  plead  in  bar  several  pleas,  560. 
de  injuria  improper,  560. 
no  new  assignment  permitted,  602,  3* 
to  a  plea  of  cepit  in  alio  loco,  ib. 
denial  of  defendant's  being  bailifl,  560. 
to  an  avowry  for  rent, 

denial  of  the  tenancy,  ib. 

payment  of  ground  rent,  &c.  560. 

eviction,  561. 

nil  hubuit  a  bad  plea,  561. 

tender,  561. 
to  an  avowry  damatre  feasant,  561.  rt. 

*  denial  of  defuitlant's  title,  561. 

a  demise  fiom  defeiulant,  561. 

right  of  common,  561,  2. 

right  of  way,  562. 
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BBPLEVIN,  ACTION  OV^coruinued.) 
pleas  in  bar,  &c  — (con/inuei/.) 

defect  of  fences,  562. 
abuse  of  distret^,  ib, 

JtBPLEVIN  BOND, 

case  for  not  taking  replevin  bond,  140. 
taking  insufficient  pledges,  140. 

SEPUCATIONS, 

To  pleas  io  the  juristUctiont  (see  title  Jurisdiction,  pleat  to.') 

*  To  pleas  in  abatement,  (see  title  Abatement,  pleas  iru) 

to  particular  pie  as,  in  abatement,  « 

to  a  plea  of  coverture,  438. 
to  a  plea  to  the  count,  of  variance,  439. 
if  oyer  craved  plaintiff  may  sign  judgment,  439.       ^ 
or  apply  to  court  to  set  it  aside,  439. 
to  the  writ, 

to  plea  of  variance  or  misaddition, 

when  plaintiff  may  sig^  judgment,  440. 
apply  to  court  to  set  it  aside,  440. 
to  a  plea  of  another  action  pending, 

cannot  discontinue  first  to  support  the  secondj  443. 
to  a  plea  improperly  entitled,  &c. 
roay  sign  judgment,  448. 
may  apply  to  court  to  set  it  aside,  ib. 
may  demur,  ib. 
or  allege  the  imparlance  as  estoppel,  ib. 
^   to  a  plea  of  misnomer,  454,  5. 
to  a  plea  of  nonjoinder,  454. 
in  general, 

fbrm  and  sequisites  of,  454,  5.   - 
To  pleas  in  bar, 

general  observations,  548. 
election  of  several  when,  549  to  551. 
analytical  view  of,  550. 
I.  of  the  different  replications,  551  to  570. 
in  assumpsit,  551  to  S5S, 

to  a  plea  of  infancy,  551. 
coverture,  551. 
alien  enemy,  551. 
insolvent  debtor's  act,  552. 
illegality  in  the  contract,  &c.  552. 
tender,  552. 

*  accord  and  satisfaction,  553. 

arbitrament,  553. 
judgment  recovered,  &c.  553. 
release,  553. 

set  off,  553. 

court  of  conscience  act,  554. 
statute  of  limitations,  554. 
in  debt, 

on  simple  contract,  S55, 
on  specialty,  555, 6. 
on  records,  556. 
on  statutes,  557. 
covenant,  557. 

in  actions  against  executors  and  administrators,  557,  % 
in  actions  against  an  heir,  &c.  559. 
*  in  actions  on  the  case,  559. 

•    in  general,  559  to  560. 
when  de  injuria  sufficient,  559,  560. 
*  in  replevin, 

de  injuria  improper. 
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REPUC  ATIONS-  (csnfiwuffd.) 

in  replevin— (c««r*n«c«t) 

to  a  plea  of  cepit  in  alio  loco,  560. 
denial  of  defendant's  being  bailiff,  560. 
to  an  avowry  for  rent, 

denial  of  tenancy,  560. 

payment  of  ground  rent,  &c.  560, 1. 

eviction,  561. 

nil  habuit  a  bad  plea,  561. 

tender,  561. 
to  an  avowry  damage  feasant,  561. 

denial  of  defendant's  title,  561. 

»  demise  from  defendant,  561.  * 

right  of  common,  561,  2. 

right  of  way,  562. 

defect  of  fences,  562.- 

abuse  of  distress,  562. 

'  in  trespass , 

to  persons, 

when  de  injaria  sufficient,  562t  3. 

when  plaintiff  must  reply  specially,  563,  4. 

where  be  must  new  assign,  563, 

wliere  he  can  only  take  issue  on  part  of  plea,  564. 
to  personal  property, 

when  de  injuria  sufficient,  564,  5. 

when  not,  564,  5. 

when  the  replication  should  be  special,  5^,  5. 

when  the  plainti£r  can  only  take  issue  or  part  of  the 

plea,  564,  5. 
to  real  property, 

to  a  plea  of  liberura  tenementum, 

1.  when  general  denial  sufficient,  565. 

2.  title  derived  from  defendant,  566. 

3.  title  derived  from  a  prior  owner,  566. 

4.  new  assignment  of  abuttals,  &c.  566. 

when  plaintiff  may  deny  defendant's  authority  as 

agent,  &c.  566. 
to  a  plea  of  license,  567. 

defect  of  fences^  5^7.  ■ 
right  of  common.  568. 
right  of  way,  569. 
to  a  plea  of  any  matter  in  discharge,  569,  570. 

II.  of  the  forms  of  replications  and  particular  parts, 
title  of  the  court  and  term,  5r0. 
imparlance  and  suggestion  when  proper,  570. 
10  a  plea  concluding  to  the  country,  570*  • 

of  the  similiter  in  general,  570, 1. 
to  a  plea  of  nul  tiel  record  or  stating  a  record,  571. 
to  a  special  plea  concluding  with  a  verification,  572- 
the  commencement  of  the  replication,  573. 
matter  of  estoppel,  573. 
of  the  precludi  non,  573. 

form  where  the  replication  only  answers  part  of  plea,  573, 4- 
form  where  it  answers  separately  different  parts,  573,  4. 
form  where  the  replication  answers  several  pleas,  574. 
*  the  body  of  the  replication, 

a  statement  of  matter  of  estoppel,  575. 

when  the  ground  of  demurrer,  i^. 
denial  of  the  plea,  576,  7. 

of  the  whole  plea  de  injuria,  &c,  577., 
when  allowed,  &c.  577  to  585, 
,  the  form  of  it,  585. 

denial  of  onlv  part  of  the  plea,  585- 
of  what  fact,  585  to  569. 
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BEPLICATIONS— (con/tnueer.) 

the  mode  of  special  deniali  589  to  590. 
a  denial  and  Bta(in|^  a  breach,  598,  9. 
confession  and  avoidance,  599.  ^ 

instances  of,  599«  600. 

form  and  requisites  of  these  replications,  600, 1- 
new  assi|^ment,  (see  title  JVew  Astignment,)  601. 
the  conclusion  of  the  replication, 

m  pir'rticular  instances,  614,  5. 
when  it  should  be  to  the  country,  615. 
of  a  replication  concludinfc  with  a  traverse,  615. 
wlien  a  particular  f:ict  is  denied,  615. 
when  w.ih  a  verification,  616. 
when  it  must  be  of  new  matter  as  stated,  616. 
•  when  it  nei'd  not,  616. 
estoppel,  616,  7. 
prayer  of  judgment,  617. 
cotKsequences  of  mistake,  445,  6. 
III.  the  qualities  of  replications, 

in  many  respects  similar  to  those  of  a  plea,  617.  [618. 

must  answer  so  much  of  the  plea  as  ii  professes  to  answer, 
must  not  depart  from  the  declaration,  (see  title  Departure,) 
K>  instances  of  departure,  618, 9.  [618. 

L  how  to  be  objected  to,  623- 

I  must  be  certain  and  what  is  requisite,  624. 

'  must  not  be  double,  625,  6. 

duplicity  defined,  625. 

why  objected  to,  ib. 

cannot  obtain  leave  to  repljK  double,  625. 

when  it  may  put  in  issue  several  facts,  625. 

may  reply  one  matter  as  to  part  and  another  as  to 

residue,  625. 
when  may  state  several  breaches  under  statute,  626. 
replication  to  a  plea  of  set  off,  626. 
must  be  objected  to  by  sp^ial  demurrer,  62^. 

REPUGNANCY. 

what  and  how  far  objectionable,  232  to  235. 

REPUTATION. 

remedy  for  injuries  to,  134. 137. 

BEQUEST. 

when  piaintiff't  request  to  be  averred  in  a  declaration,  322  to  325. 
form  of  allegations  and  difference  between  general  and  special  request,  324, 
consequence  of  mistake,  324.  [5. 

when  defendaiU*9  request  necessary  to  be  stated  in  common  counts,  358. 

to  remove  a  nuisance  when  to  be  stated,  376,  7. 

« 

RESCUE. 

remedy  for,  140. 

* 

RESPONDEAT  SUPERIOR,  25. 72,  3. 

RETAINER  BY  AN  EXECUTOR, 
when  to  be  pleaded,  485. 

REVERSION. 

property  in,  remedies  for  injuries  to,  133  to  142.  * 

'  when  reversioner  may  sue,  49,  50. 

declaration  for,  to  personal  property,  365. 
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RIEXS  EN  ARRERB. 

to  real  property,  367. 
plea  of  in  debt,  447,  8. 
in  covenant  a  bad  plea,  482. 
^   plea  in  bar  of,  in  replevin,  560. 

RIEN  PER  DESCENT  OR  DEVISE- 

plea  of,  485. 
replication  to  it,  559. 

RIOT  ACT, 

remedy  upon,  144. 

RIGHT,  (see  Title.) 

SAILOR. 

when  he  may  sue  for  share  of  profits  of  a  voyage,  27. 

SCIENTER. 

when  material  to  be  stated  and  proved,  69.  136. 

when  not,  139. 

when  material  to  be  alleged  and  consequence  of  omission,  376,  7. 

SCILICET,  (see  title  Videlicet.) 

the  etiect  of  it,  308. 

•i 

SCIRE  FACIAS. 

declarat:on  in,  states  no  damages,  397. 

when  affidavit  of  truth  of  pleas  is  necessary,  4q|2. 

SECT  A,  (see  title  Svit.) 

SECURITY  COLLATERAL. 

when  no  bar  to  an  action,  35. 

SEPARATE  MAINTENANCE. 

form  of  action  in  case  of  non-payment  of,  95. 
cannot  be  replied  to  a  plea  of  coverture,  438. 

SERVANTS,  (see  title  Parties,  ^^ent,  and  Master  and  Servant.") 
when  he  cannot  sue  on  a  contract,  5. 
when  he  may  sne  for  a  tort,  48. 
when  he  is  liable  to  be  sued  on  a  contract,  24. 

for  a  tort,  67.  8.  71  to  73. 
remedy  for  debauch inp^  of,  or  beating  or  enticing  away,  138. 
when  he  cannot  sue,  151. 

SET  OFF. 

wiien  to  be  pleaded,  or  notice  of  it  given  in  assumpsit,  4?3,  4. 
when  best  to  be  pleaded,  475.  * 

may  plead  or  give  notice  of  it  m  debt  on  simple  contract,  476. 
cannot  be  pleaded  in  replevin  except  for  ground  rent,  561. 
if  part  of  a.'i-off  badly  pleaded,  defendant  must  not  demur  to  the  whole 
plea,  524. 
J  replication  to  plea  in  assumpsit,  553. 

•    '  in  debt,  555. 

where  part  of  plea  is  on  a  recordi  &c.  526. 
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SEVERAL  COUNTS. 

joinder  of  forms  and  causes  of  action,  196  to  207. 

several  counts  when  they  may  and  should  be  added,  391»  2. 

they  should  be  substantially  diflferent,  391. 

at  the  8 ait  of  or  against  an  executor  or  administratori  S91«  2. 

in  assumpsit,  392. 

in  debt,  ^92,  3. 

in  covenant,  393. 

in  actions  for  torts, 
'    »  in  trespass,  393. 

no  misjoinder,  394. 

costs  to  be  attended  to,  339.  5. 
^  form  of  the  counts,  391.  396,  T. 

SEVER  VL  DEPENDANTS,  (see  title  Parties  and  Pleau.) 
pleas  by  1»i  general,  543  to  546. 
one  may  plead  in  abatement,  another  in  bar,  and  another  demur,  447*  543. 

SEVERAL  PLEAS,  (see  title  Pleas,)  540  to  543. 

SEWERS  RATE. 

avowry,  &c.  for,  49. 

SHAM  PLEAS. 

what  and  which  only  should  be  adopted,  505,  6. 
consequence  of  plea  appearing  to  be  false,  520,  1. 
when  no  affidavit  of  ti'uth  necessary,  452. 

SHERIFF  AND  OFFICER,  (see  title  Escape,  &c.) 

when  sheriflT  liable  for  act  of  his  officer,  69.  73. 
sheriff  when  to  be  sued,  69,  73. 
remedy  against,  137. 
when  trover  against  will  not  lie,  150. 
when  trespass  against  will  not  lie,  168,  9. 
*     when  trespass  lies  against  for  abuse  of  process,  185,  6. 

sheriff  or  officer,  when  they  should  not  join  in  plea  with  another,  545. 


SHIP. 


captain  of,  when  he  may  sue  or  be  sued,  5.  23,  24. 
sailor  when  he  may  sue  for  proportion  of  earnings,  26. 
remedy  for  negligently  navigating  of,  126. 139. 

who  acTAinst.  68.  Q. 


who  against,  68, 9. 

SIMILITER. 

when  proper  to  a  plea,  549. 

form  of  it  in  a  replication,  and  consequence  of  mistake,  570,  1. 

in  a  rejoinder,  627. 
when  plaintiff  may  add  it,  628. 

• 

SIMPLE  CONTRACT,  (see  titles  Assumpsit  and  Debc.) 
debt  upon  it,  344,  5. 

SLANDER,  (see  title  Words,  Case,  Innuendo,) 
remedy  against  whom, 

for  written  slander  lies  against  two,  73. 
for  verbal  only  against  one,  74. 
against  husband  and  wife,  81. 
form  of  action  for,  case,  137. 

3U 
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SLANDER-^cofi/tntftfJ.) 
dccUraiion  in, 

inducement  of  good  character  not  necessary,  226.  364. 
of  trade,  &c.  when  necessary,  365.  381. 

colloquium  of  plaintiff  and  trade,  &c.  381,  2. 

statement  of  the  lihel  or  words,  382. 

the  innuendoes,  382.  4.  « 

the  damages,  385,  6,  7. 
consequences  of  defect  in,  382,  3. 
pleas  in, 
general  issue  when  proper,  487, 8. 

truth  of  the  slander  must  be  pleaded  specially,  487,  8, 
replication,. in  what  sufficient,  559. 
new  assignment  in,  when  proper,  603. 

SOLVIT  AD,  or  POST  DIEM.  •. 

when  proper,  480. 
replications  to,  555. 

SON  ASSAULT  DEMESNE. 

must  be  pleaded  and  not  given  in  evidence,  472. 

when  not  advisable  to  pleud  it  on  account  of  costs,  &c.  503,  4. 

replications  to  a  plea  of,  when  de  injuria  proper,  56i,  3. 

when  not,  and  tlie  replication  must  bo  special, 
see  the  insUnces,  599.  [563,  4. 

*  new  assignment  when  proper  or  not,  604,  5. 

SPECIAL  COUNTS,  (see  the  respective  actions.) 
in  assumpsit,  292,  &c. 

SPECIAL  DAMAGES,  (see  title  Damage,) 

SPECIAL  ORIGINAL,  (see  title  Precipe.) 
when  advisable  to  proceed  by,  245. 
form  of  in  assumpsit,  245  to  247. 

in  trespass,  but  not  usual  to  proceed  by,  245. 

in  debt  and  covenant,  247,  8. 

SPECIAL  PLEAS,  (see  title  Pleas  and  the  respective  actions.) 

SPECIALTIES,  (see  titles  DeeJand  Debt.) 

aj»sumpsit  when  ii  does  not,  or  does  lie  upon,  94  to  98. 

STAKEHOLDER. 

when  liable  to  be  sued,  25. 

STATUTE  OP  LIMITATIONS,  (see  title  Umitatiom,) 

STATUTE  OF  USES. 

how  to  plead  deeds  operating  under  it, 
no  proferl  necessary,  349. 
consideration  of  to  be  slated,  351. 

f 

STATUTES,  (see  also  title  Penal  Statutes.) 

of  what  matters  relating  to  them,  the  courts  take  judicial  notice,  218. 
public  ought  not  to  be  set  forth,  but  only  referred  to,  218,  9. 
excepting  clause  or  proviso,  how  to  be  pleaded,  229.  ' 

actions  upon  debt,  104. 

case,  14.3,  4. 
,      declaration  on  penal  statute,  356  to  360.  , 
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8UGGESTtf>I|s 

in  a  replication  of  ^eath,  &c.  576. 

SUIT. 

at  end  of  declaration,  nature  of  it,  399. 

SURETY, 

action  against  on  his  collateral  undertaking^,  94. 106. 
declaration  against,  339 

may  sue  his  co-surety  tot  proportion  of  money  paid,  2Yi 
executors  of  when  not  liable,  Z7^ 

SURGEON, 

assumpsit  against,  92. 
case  against,  137. 

SURPLUSAGE, 

wiiat  IS,  216. 

conseq-iencea  of  it,  231,  2,  3,  4. 

in  An  inducement  when  not  material,  294.347- 

in  a  plea  when  it  prejudices  or  not|  524. 

SURREBUTTER, 

nature  and  requisites  of,  629. 

SURREJOINDER, 

nature  *nd  requisites  of,  629. 

SURVIVOR,  (see  titles  ParHet  and  Partner.} ' 
when  to  sue,  11.  . 

what  demands  he  may  join,  12.  200. 
when  to  be  sued,  37. 

what  demands  may  be  joined,  37.  200. 

TENANTS  IN  COMMON,  (see  title  Parties.) 
actions,  &c.  by, 

when  may  join  or  sever  in  an  action  ex  contractu,  9. 
when  they  must  join  in  an  action  for  a  tort,  51,  2. 

m  replevin,  159. 
must  sever  in  an  avowry  for  rent,  9.  543,  4. 

how  to  avow  and  make  cognisance,  544.  [544. 

how  to  avow  and  make  cognisance,  for  a  distress  damage  feasant, 

when  cannot  sue  each  other  in  trover  or  trespass,  155,  6.  170. 172. 

in  ejectment,  192.  [180* 

actions,  &c.  against. 

how  to  be  sued,  25. 
«  when  they  must  be  sued  jointly  for  torts  relating  to  their  land,  76: 

when  one  cannot  sue  the  otber>  155,  6. 170. 172. 180. 

TENANTS  JOINT,  (see  title  Jointenanta.) 

TENDER. 

when  not  necesary  to  be  stated  by  plaintiff  and  readiness  8u£Gicient,  3tB,9* 
plea  of, 

in  assitmpsit,  473.  ^ 

in  debtf  476.' 

in  trespass,  496. 

in  bar  in  replevin,  561,  2. 

when  cannot  be  pleaded,  with  general  issue  to  the  whole,  541. 

how  to  conclude,  539, 
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replications  to  a  plea  of,  in  aMumpsit,  552. 
in  trespaas,  569. 

TNEMENT, 

when  too  general  a  description  in  pleading,  189. 363. 

TERMS. 

duration  of  need  not  be  stated  in  pleadinfTf  321,  3. 
statement  of  in  a  declaration,  (see  Title  rf  Termi)  2^  to  264. 

TIME. 

statement  of  it  in  a  declaration,  357,  8, 9.  383. 
in  stating  a  material  fact,  257,  8.    • 
bow  often  to  be  stated ,  258,  9. 
when  not  necessary  to  be  stated,  257«  8.  9.  383, 4. 
when  precise  time  not  material,  258,  9.  383,  4.  , 

in  statinfif  contracts,  258, 9^ 

in  stating  torts,  383,  4.  [384. 

when  torts  may  he  stated  to  have  been  committed  on  sereral  days, 
no  cause  of  action  or  damages  to  be  stated  after  title  of  the  term, 

259.265,6.390 
when  mistakes  aided,  260.  390. 
statement  of  it  in  a  pK-a,  517.  508,  9. 
"  ^  when  not  traversable,  587. 

when  immaterial  and  not  a  departure,  622,  3. 
how  obtained  by  a  dilatory  plea  or  demurrer,  (see  title  Sham  Plea,) 

TITHE. 

action  for. not  setting  out  lies  against  two,.73. 

lies  at  suit  of  an  executor,  58. 

lies  against  an  executor,  79. 

form  of  remedy,  105. 
when  action  lits  for  value  of,  91,  2. 
remedy  for  not  carrying  away,  141. 
^ectment  for,  189. 

TITLE  OR  ESTATE,  see  titles  J)eclavaH(m,  Pleas,  and  Replication.) 

statement  of  it  in  a  declaration, 

when  it  must  be  stated  in  covenant  or  debt,  347. 

derivative  title.  352. 

unnecessary  statement,  when  it  don't  vitiate  when  not  traversable, 

in  actions  of  tort  when  necessary  and  how,  364  to  374.  [347. 

when  not  traversable,  (see  title  Estoppel,)  347,  8. 
Statement  of  it  in  a  plea, 

when  title  to  land,  &c.  may  be' given  in  evidence,  494. 

right  to  easements  must  be  pleaded,  495.  « 

Statement  of  it  in  a  replication, 

when  necessary,  593,  4,  5. 

in  trespass,  11  East,  68. 

TITLE  OF  COURT, 

what  in  a  declaration,  261. 

in  debt,  344. 
in  a  plea,  527. 

TITLE  OP  TfiRM, 

of  a  declaration, 

what  and  intent  of,  262. 
must  be  of  some  term,  262. 
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TITLE  OP  TERM— (conftnittfrf.) 

when  a  declaration,  &c.  may  be  filed  in  vacation  of  preceding  term, 

of  some  time  after  appearance  or  bail  filed,  262.  -  [262. 

of  the  term  in  which  writ  returnable  and  when  not,  262,  3. 

against  several  defendants  who  appear  in  different  terras^  262, 3. 

after  outlawry  of  one  defendant,  263. 

of  a  declaration  by  the  bye,  263. 

when  a  special  title  is  necessary.  263, 4. 

consequences  of  mistake,  264  to  267. 

bow  aided,  365  to  267. 
of  a  plea, 

of  what  t^rm  in  case  of  a  plea  in  abatement,  421  to  424.  447,8. 528. 

of  a  plea  in  bar,  527)  8. 
of  a  replication,  570. 

TOLLS, 

debt  or  assumpsit  for,  102. 
declaration  for  disturbance  of,  368. 
prescription  to  distrain  for,  &c.  589. 

TRAVERSE,  (see  titles  DeniaU'^De  Injuria,  6fc.) 

defined  to  be  synonymous  to  denial,  576.  and  ib.  note  (a.) 

formal  traverse  what  and  language  of,  ib. 

when  more  than  one  fact  muy  be  put  in  issue,  S7T- 

must  be  put  in  issue,  577,  8.  [585. 

Isl.  general  deni&l  of  whole  plea,  or  de  injuria  when  allowed,  &c.  578  to 

form  of  it,  585. 
2d.  denial  of  only  part  of  the  plea,  585  to  599. 
1st.  what  fact  may  be  denied,  586  to  589. 
of  immaterial  traverses,  597,  8. 
must  be  of  a  material  fact,  586. 
may  be  of  matter  under  a  videUcet^ib. 
only  of  matter  expressed,  &c.  586. 
when  of  command.  566.  586. 

not  of  matter  which  defendant  eatoppedito  deny,  586. 
not  of  immaterial  matter,  587. 
not  of  matter  of  Uw,  587. 
not  on  a  negative  allegation,  587. 
not  too  large,  587,  8.  510. 
nor  too  narrow,  588. 
^  2d.  modes  or  form  of  such  denial,  589  to  599. 

.  1.  protesting  a  part  and  de  injuria  absque  residua  cOMa,  589. 

2.  a  direct  denial  of  a  particulad*  allegation  without  a  formal 

traverse,  592. 

3.  a  formal  traverse, 

when  improper  or  not  advisable,  592,  3,  4.    ^ 
when  necessary,  593,  4.    m 
form  of  it, 

inducement,  595. 
•  beginning  of  the  traverse,  596. 

language  of,  595,  6. 

conclusion  of,  596,  7. 
when  a  traverse  after  a  traverse,  597,  8. 
consequence  of  improper  and  immaterial  traverses, 
defects  in,  when  and  how  aided,  589.  [597,  8. 

4.  shewing  a  particular  breach,  598.  . 
when  proper  or  not  in  a  plea,  of  time  or  place,  534,  5. 
when  too  large,  510.  587,  8. 

when  plaintin  may  vary  from  defendant's  traverse  of  time  or  place,  597. 

TREASURER,  (see  title  Parties.)  * 

when  he  cannot  sue,  5.  ' 
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TBEES, 

actions  relating  to,  49,  50. 

by  or  against  executors,  59.  80. 
case  of  waste  to,  142- 
trover  for,  149,  150. 

trespass  for  cutting  of,  179. 

• 

TRESPASS,  (sec  title  Tretpatn,  Action  •/.) 
meaning  of  the  word,  57.  162. 

TRESPASS  Afi  INITIO, 

the  nature  of  it.  172,  3.  180, 1. 

when  trespass  lies  for  it,  164.  172.  180. 

replication  of  matter  of,  609. 

TRESPASS  FOR  MESNE  PROFITS,  (see  title  Meme  Profits.) 

TRESPASS,  ACTION  OF, 

by  and  again^i  wliom  it  lies,  (see  title  Parties  to  Action^)  6$  to  73. 
general  pomls  g;overning  this  action,  122  to  133. 

lies  only  for  injuries  considered  as  committed  with  force  and  im-< 
mediate,  123  to  128. 
for  what  injuries  not  under  colour  of  process, 

for  defendant's  own  personal  injury,  164  to  183. 
to  the  person, 

to  what  absolute  rights,  164. 
to  what  relative  rights,  164,  5. 
to  personal  property, 

to  what  property,  165.- 

animals  domiciled  and  ferae  naturae,  &c.  165, 6. 
plaintiffs  interest  therein,  166.  [cessary,  16€t 

actual  or  constructive  possession  and  property  ne- 
general  owner  who,  167. 
bailee  who  has  an  interest,  168. 
bailee  having  no  interest,  &c.  168. 
mere  bare  possession,  168,  9. 
the  injury,  169. 

for  what  illegal  taking,  169. 
for  what  other  injury,  171. 
for  a  trespass  ab  initio,  172,  3. 
to  real  property, 

to  what  property, 

must  be  corporeal,  &c.  173,  4, 5.  " 

the  plaint][0''s  interest  therein, 

actual  possession  requisite,  175,  6,  7. 
what  possession  sufficient,  176. 
exclusive  possession  necessary,  177,  8. 
reversionary  interest  insufficient,  179. 
the  injuryj  *    • 

an  entry  of  defendant  essential,  178,9- 
what  entry  sufficient,  1J^8,  9. 
,     ^  nonfeasance  won't  suffice,  179. 

when  it  lies  against  a  lessee  jointenant,  Sec.  180.   ' 
for  the  act  of  an  ap^ent,  servant,  &c.  when,  181. 
when  the  principal  is  not  liable,  181. 
for  what  injuries  und^r  colour  of  process  and  what  not,  183  to  187- 

1.  where  an  erroneous  judgment,  &c   is  given,  183. 

2.  when  the  court  has  no  jurisdiction,  184.  - 

3.  where  the  proceedings  were  defective,  184,5. 

4.  where  the  process  was  misapplied,  &c.  185. 

5.  when  the  process  is  abused,  &c.  185. 

6.  whero  a  minis'-^-rial  officer  has  acted  without  warrant,  186. 

7.  where  the  process  was  legal  but  m:iliciously  issued,  187. 
^          pleadings,  costs  and  judgments  in,  m  general,  187,  8. 
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TRESPASS,  ACTION  OF— (con<in«eJ.) 
pleadings  in,  in  particular, 
declaration  in,    ' 

title  of  court  and  term,  261  to  264. 
venue  in  (see  title  Venue, ) 
commencement,  285  to  292. 

statement  of  the  matter  or  thing-  aifected,  362  to  364. 
of  the  plaintiff's  right  or  interest,  364  to  374. 
of  the  injiiry,  374  to  385. 
of  the  damages,  385  to  390. 
alia  enormia,  387,  8. 
conclusion,  397  to  400. 
pledges,  400. 
several  counts  in,  393. 
Pleas  in,  (see  title  Pleas  and  Particular  Titles.) 

general  issue  in,  in  general  when  proper,  491>  2. 
special  plea  in  general  when  proper,  492. 
in  trespass  to  persons,    , 

when  plea  should  be  special,  492,  3. 
in  trespass  to  personal  property^ 

when  plea  should  be  special,  493,  4. 
in  trespass  to  real  property, 

when  plea  should  be  special*  494  to  496. 
in  actions  against  justices,  &c.  496. 
Replications  in,  (see  title  Replications.) ' 
Rejoinders  in,  (see  title  Rejoinder.) 

TROVER,  ACTION  OF, 

general  applicability  of,  147. 
in  respect  of  what  personal  property  it  lies,  149. 
what  interest  the  plaintiff  must  have,  150, 1,  2. 
for  what  injury  and  what  amounts  to  a  conversion,  152. 
a  wrongful  taking,  153. 
assumption  of  property,  153. 
demaiid  and  refusal,  154,  5. 
against  whom  it  donH  lie,  155. 
pleadings,  &c.  therein  in  general,  156,  7. 
pleadings  therein  in  particular, 
declaration, 

^       title  of  court  and  term,  261  to  264. 
venue  in  (see  title  Venue.) 
commencement,  285  to  292. 

statement  of  the  matter  or  thing  affected,  362  to  364. 
of  the  plaintifTs  right  or  interest,  364  to  ci74. 
of  the  injury,  374  to  385. 
pledges,  400. 
special  plea  in,  when  advisable,  489,  490. 

TRUSTEE,  (see  titles  Cestm  que  Trust,) 
'    when  he  must  sue,  3,  4,  5. 

under  composition  deed  cannot  sue,  11. 
when  he  may  be  sued  and  when  not,  46,  66. 
auctioneer  and  stakeholder  considered  as  such,  25. 

TURNPIKE  ACT. 

persons  acting  under  it  may  plead  general  issue,  496. 

UNDER4.ESSEE  when  not  liable,  36. 

UNDER-SHERIFF. 

when  cannot  be  sued,  73. 
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USE  AND  OCCUPATION. 

assumpsit  for,  tbrm  of  the  count,  3.'T8. 

defendant  estopped  from  disputing  lessor's  title,  $75. 

USURY. 

may  be  given  in  evidence  in  assumpsit,  4^0. 
must  be  pleaded  in  actions  on  specialty,  479,  480. 
replication  to  plea  of  in  assumpsit,  552. 

in  debt,  $55,  ^ 

VARIANCE,  (see  titles  Declarationt,  PUaa,  and  different  actions.) 
between  writ  and  declaration  cannot  be  pleaded,  438, 9. 

how  to  be  taken  advantage  of>  439.  249. 

in  names  of  the  parties,  249,  250, 1,  2. 

in  number  of  parties,  252. 

in  the  character  in  which  the  parties  sue,  &c.  253. 

in  the  cause  and  form  of  action,  254,  5. 
in  a  declaration  from  facts  when  material  or  not,  302  to  308. 

in  case,  372  to  374. 
in  day  or  time  or  place  when  not  material,  (see  titles  TVmeand  renw*,)383, 
in  stating  law,  224.  234.  [4.  282,  3. 

VENUE. 

particular  points, 

where  to  be  laid  in  actions  by  original,  246.  273. 
when  bail  discharged  by  mistake,  246.  249.  273, 4. 
in  a  declaration, 

general  rules  as  to  laying  it,  267,  8«  9. 

when  local  must  be  laid  in  real  county, 
real  actions,  271.  268, 
ejectment,  271.  268. 

actions  for  injuries  to  real  property,  ways,  8tc.  5j71. 
trespass  and  replevin,  384,  5. 

when  no  remedy  here  where  land  is  out  of  England,  271. 
venue  may  be  laid  in  another  county,  with  consent  and  by 

leave  of  the  court,  271. 
option  of  one  of  several  cotinties  when,  271,  2. 
in  debt  or  scire  facias*  on  recognizance  of  rent,  272. 
in  debt  on  judgment,  272. 
•  debt  for  rent  charge  against  pernor  of  thfe  profits,  272,  3- 

locul  custom,  273. 
when  transitory. 

actions  for  injuries  to  the  person  or  personal  property,  273. 
actions  on  contracts,  273. 
when  advisable  to  lay  it  in  proper  county,  274. 
in  actions  on  leases,  8cc. 

transitory  between  lessor  and  lessee,  274,  5. 
though  land  lie  abroad,  274. 
in  the  detinet  against  an  executor,  275. 
is  local  in  the  debet  and  detinet  against  execntor, 
275.  [275. 

transitory  in  eovenant  by  assignee  of  lessor  against  lessee, 
or  in  covenant  by  lessee  against  assignee  of  revcr> 
sion,  275. 
but  local  in  debt  by  assignee  or  devisee  of  reversion  against 

lessee,  275. 
local  in  any  action  by  or  against  assignee  of  lessee,  275,  6. 

or  against  executors  of  lessee  in  de> 
bet  and  detmet,  275, 6. 
local  by  statutes, 

actions  on  what  penal  statutes,  276,7. 

does  not  relate  to  actions  on  all  penal  statutes,  ib,Z  Anstr. 

in  actions  against  justices  of  the  peace,  &c.  277«  [871. 
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against  parties  acting  tinder  the  highway  acta,  &c.  25^9.- 
where  the  cause  of  action  arises' in  two  counties,  277. 
mode  of  stating  the  venue» 

in  margin  when  it  aids,  &c,  379«  280. 

in  the  body  of  the  declaration,  280. 

when  a  particular  parish  or  place  to  be  stated,  2Q0. 

in  inferior  court,  280, 1. 

where  the  matter  has  occurred  abroad,  281. 

in  stating  matter  of  rerprd,  281. 

should  be  stated  disiMttly  to  every  material  fact,  281,  2. 

when  the  place  is  or  is  not  material,  282,  3.  384,  5. 

in  trespass  and  replevin,  384,  5. 
consequences  of  mistake  and  when  aided,  283, 4,  5, 
in  a  plea  in  abatement  not  necessary,  446. 
•in  a  plea  in  bar,  not  necessary ,^17. 

VBRtilCT. 

cures  a  title  defectively  stated,  319. 402. 

VERIFICATION. 

when  a  plea  should  conclude  with  it,  537,  8. 
when  a  replication  should  so  c^nclude,  616. 
the  word  verify  for  certify  not  material,  616. 

VIDBUCBT,  (see  title  SciUcet.) 
effect  of  it,  308. 
matter  laid  under  it,  when  material  is  traversable,  586. 

VI  ET  ARMIS. 

meaning  of  the  words,  123  to  125. 162. 

when  necessary  and  consequence  of  omission,  375. 

when  improper  id  case,.  146. 

VIRTUTB  CUJUS. 

when  the  allegation  \i  not  traversable,  587. 

WAGER  OF  LAW. 

'-when  permitted,  107. 
when  not,  148. 

WAGES. 

when  may  declare  for  generally,  339. 
when  must  declare  specially.  339, 340; 

WALES. 

plea  to  the  jurisdiction,  429,  430. 

WARRANT. 

sheriff's,  not  necessary  to  allege  that  it  was  under  seal,  522,  S. 

WARRANTY. 

actions  for  breach  of  assumpsit,  92,  3«  . 

bow  to  declare,  342, 
case,  139. 

WARRANTY  AND  FINE. 

^en  feme  covert  liable  to  be  sued  on,  43. 

WASTE,  (see  title  Treet.) 

•   •       remedies  for,  case,  assumpsit  or  covenant,  142. 
when  executors  cannot  sue  for,  59- 

can  be  sued  for,  80. 

'  3  X 
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WAT|ER  AND  WATER  COtJRSE, 

remedy  for  injuries  to,  142 
when  trespass  and  when  case,  175. 
ejectment  for  how  to  be  Krou^ht,  188,  9. 
decUration  for  obstructing'  of.  367. 

^AY,  BIGHT  OF,     " 

remedies  for  injuries  to,  143.  v 

how  to  be  described  in  pleadiv?*  362. 

declaration  for.  disturbance  of^^ow  framed,  367- 

not  repairing  of,  399, 
pleas  of,  right  of  way  must  be  pleaded,  495. 

when  to  be  pleaded  by  metes  and  bounds,  609,  61(11. 
replication  to  pleas  of,  how  to  conclude,  568.  592 

when  the  replication  should^e  special,  608*  9. 
new  assignment  extra  viam  and  costs  upon,  569.  609.  611, 612. 

WIFE,  (see  title  PartUt  to  the  Action,  and  Baron  and  FemcO 

WINDOWS,  (see  title  Ancient  Lights.) 

». 

WORDS,  (sec  title  Slander.)  ^ 

of  what  English  words  the  court  take  notice,  222»  3^ 

WORK  AND  LABOUR.  , 

common  counts  for,  whea  proper  or  not,  339, 340. 

WITNESS. 

remedy  against  for  not  attending  a  trial,  141. — 9  East,  473. 

WRIT. 

pleat  in  abatement  to,  (see  Utle  Ahattmfiv^  4^. 
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